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By: H on. Jackson L. Kiser
Senior United States District Judge

LARRY T. EDMONPS,

Respondent.

Tyrone Deon Dillard, a Virginia inmate proceeding pro K , fled a petition for a writ of

habeas copus, pursuant to 28 U.S.C. j 2254, challenging the validity of his confinement on a

judgment in the Appomattox County Circuit Coul't for possession of cocaine with the intent to

distribute as a third or subsequent offense. Respondent filed a motion to dismiss, and Dillard

1 king the matter ripe for disposition. After review of the record, I grant the motionresponded, ma

to dismiss mld dismiss the petition.

1. Procedural History

Dillard pleaded guilty t? possession of cocaine with the intent to distribute as a third or

subsequent offense, and on January 16, 2014, the trial court entered' inal judgment, sentencing

him to ten-and-a-half years in prison. Dillard iled a motion to reconsider in the circuit court, but

did not appeal.

On November 5, 2014, Dillard fled a state habeas petition in the circuit court; the court

denied his petition on August 19, 2015.On December 8, 2015, Dillard appealed to the Supreme

Court of Virginia, but the court dismissed his appeal on June 3, 2016, for failure to timely file the

notice of appeal under Va. Sup. Ct. R. 5:9(a), and because Dillard's assignments of error were

l Dillard ttresponded'' with copies of documents already docketed: his petition's legal memorandum , his
exhibit, and Respondent's first exhibit. However, he also included an unsigned guilty plea and an order âom the
Appomattox Circuit Court modifying the date of the final order of his circuit court state habeas petition and allowing
for a motion to set aside thejudgment.
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insuffcient under Va. Sup. Ct. R. 5:17(c)(1)(iii). On October 7, 2016, the Supreme Court of

Virginia denied Dillard's petition for rehearing because it was also untimely filed.

II. Claim s

On September 19, 2016, Dillard filed the current petition, alleging that trial cotmsel was

ineffective for:

Failing to advise and act on a plea offer; and

2. Failing to advise Dillard' of the charge and sentencing range to which he was pleading

éjtlilt)!.

111. Tim e-Bar

Under the Anti-terrorism Effective Death Penalty ActDillard's claim s are tim e-barred.

(AEDPA), a one-year period of limitation for federal habeas corpus nms from the latest of:

(A) the date on which the judgment became tsnal by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date ùn which the impediment to filing an application created by
State action in violation of the Constitution or laws of the United States is
removed, if the applicant was prevented from fling by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly recognized by the
Supreme Court and made retroactively applicable to cases on collateral review; or

(D) the ' date on which thç factual predicate of the claim or claims
presented could have been discovered through the exercise of due diligence.

28 U.S.C. j 2244(d)(1).

Additionally, a petitioner can tstoll'' the federal habeas stamte of limitation in two ways:

statutory tolling and equitable tolling. Section 2244(*(2) tolls the federal limitation period

during the time in which $ta properly filed application for State post-conviction or other collateral

review . . . is pending.'' Equitable tolling occurs only if a petitioner shows $ç1(1) that he has been

pursuing his rights diligently, and (2) that some extraordinary circlzmstance stood in his way' and



prevented timely ûling.'' Holland v. Florida, 560 U.S. 631, 649 (2010) (quoting Pace v.

DiGuclielmo, 544, U.S. 408, 418 (2005)).

The circuit court's final judgment was entered on January 16, 2014 and Dillard did not

appeal. Therefore, his judgment becmne final on February 15, 2014, thirty days after the entry of

judgment. Va. Sup. Ct. R. 5A:6 (Notice of appeal must be filed within thirty days of final
J

judgment.); Gonzalez v. Thaler, 565 U.S. 134, 149 (2012) (holding that, under j 2244(d)(1)(A),

the judgment becomes final lswhen the time for ptlrsuing direct review in gthe Supreme Court), or

in state court, expires''). 'Dillard thus had one year (365 days) from February 14, 2014 to tqle his

j 2254 petition.

By the time Dillard timely fled his state habeas petition on November 1 1, 2014, 268 days

of the statute of limitations had nm. After the circuit court denied Dillard's petition on August

19, 2015, Dillard had thirty days to timely fsle a notice of appeal to the Supreme Court of

Virginia; however, he failed to do so, and the statute of limitations began to run again on

September 18, 2015. Dillard's federal habeas limitations period expired ninety-seven days later,

on December 25, 2015. Dillard did not file his current petition until Septem ber 19, 2016.

Accounting for tolling under j 2244(d)(1)(A), 635 days had elapsed.

Dillard claims that his state habeas appeal tolled the federal habeas statute of limitations

under j 2244(d)(2); however, his appeal was not properlyhledl the Supreme Court of Virginia

found his appeal untimely under Va. Sup. Ct. R. 5:9(a) and his assignments of error insufficient

tmder Va. Sup. Ct. R. 5:17(c)(1)(iii). In his response, Dillard includes an ççAgreed Order for

Leave to File a Notice of Appeal Pursuant to Virginia Code j 8.01-428,'7 which modified his

circuit court habeas final order date from August 18, 2015 to October 6, 2015. Even if the court

recognizes the m odiied date, the time for an appeal would have expired thirty days from
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October 6, 2015, on November 5, 2015; Dillard did not appeal until December. Therefore, at the

very latest, the federal habeas statute of limitations began to nm again on November 5, 2015, and

would have expired on Febnzary 10, 2016.

Lastly, Dillard has not shown that the statute of limitations should be equitably tolled.

He has not shown reasonable diligence in pursuing his rights considering his repeated missed

deadlines, and he has not alleged that any extraordinary cirolmstance prevented his timely filing.

Further, Slignorance of the law is not a basis for equitable tolling.'' See United States v. Sosa,

364 F.3d 507, 512 (4th Cir. 2004) (collectlng cases).

IV. Exhaustion and Procedural Default

ç$gAq federal court may not grant a writ of habeas corpus to a petitioner in state custody

unless the petitioner has first exhausted his state remedies by presenting his claims to the llighest

state court.'' Baker v. Corcoran, 220 F.3d 276, 288 (4th Cir. 2000) (citing 28 U.S.C.

j 2254(b)(1); O'Sullivan v. Boerckel, 526 U.S. 838, 848 (1999)). To meet the exhaustion

requirement, a petitioner çtmust have presented to the state court both the operative facts and the

controlling legal principles.''Kasi v. Ancelone, 300 F.3d 487, 501-02 (4th Cir. 2002) (internal

quotation marks and citation omitted).ç$A claim that has not been presented to the highest state

court nevertheless may be treated as exhausted if it is clear that the claim would be procedurally

barred under state law if the petitioner attempted to present it to the state court.'' Balcer, 220 F.3d

at 288 (citing Gray v. Netherland, 518 U.S. 152, 161 (1996)).

Also, ççlaj habeas petitioner is barred from seeking federal review of a claim that was

presented to a state coul't and (clearly and expressly' denied on the independent, adequate state

ground of procedural default.''Bennet v. Ancelone, 92 F.3d 1336, 1343 (4th Cir. 1996) (citing

Harris v. Reed, 489 U.S. 255, 263 (1989(9.A procedural rule is adequate çtif it is regularly or
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consistently applied by the state coult'' and independent d'if it does not (dependg) on a federal

constitutional nlling.''' Yeatts v. Almelone, 166 F.3d 255, 260 (4th Cir. 1999) (quoting Ake v.

Oklahoma, 470 U.S. 68, 75 (1985)).The United States Supreme Court has long held that a state

prisoner's habeas claims may not be entertained by a federal court çswhen (1) Ca state court (hasq

declined to address (thosej claims because the prisoner had failed to meet a state procedural

requirementv' and (2)çthe state judgment rests on independent and adequate state procedtlral

grounds.''' Maples v. Thomas, 565 U.S. 266, 280 (2012) (quoting W alker v. Martin, 562 U.S.

307, 316 (20 1 1)). A procedural rule is adequate Gtif it is regularly or consistently applied by the

state coult'' and independent çGif it does not Gdependg) on a federal constitutional ruling.''' Yeatts

v. Angelone, 166 F.3d 255, 260 (4th Cir. 1999) (quoting Ake v. Oklahoma, 470 U.S. 68, 75

(1985)).

Dillard failed to timely raise his claims before the Supreme Court of Virginia; therefore,

his claims are (1) simultaneously exhausted and defaulted under Baker and (2) procedurally

defaulted under Va. Sup. Ct. R, 5:9(a). Further, the Supreme Court of Virginia also fotmd his

claims defaulted because his assignments of error were insufticient under Va. Sup. Ct. R.

5: 17(c)(iii). Both Rule 5:9(a) and Rule 5: 17(c)(iii) are independent and adequate state

procedural rules constituting procedural default. See W ise v. Willinms, 982 F.2d 142, 144 (4th

Cir. 1994) (Ru1e 5:9(a) is independent and adequate state bar.) Mueller v. Angelone, 181 F.3d

557, 584 (4th Cir. 1999) (Rule 5:17(c)(iii) is an independent and adequate state bar.).

Stlf a claim is defaulted, then petitioner m ust fail on that claim unless he can show that

cause and prejudice or a f'undamental miscaniage of justice might excuse his default.'' Bell v.

True, 413 F. Supp. 2d 657, 676 (W .D. Va. 2006) (citing Fisher v. Ancelone, 163 F.3d 835, 844

(4th Cir. 1998)). The çscause'' prong requires a petitioner to demonstrate that there were
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%sobjective factors,'' extelmal to his defense, which impeded him from raising his claim at an

earlier stage. Murray v. Carrier, 477 U.S. 478, 488 (1986). The Glprejudice'' prong requires a

petitioner to show that the alleged constitutional violation worked to his actual and substantial

disadvantage, infecting his entire trial with eyror of a constitutional m agnim de. 1d. M eanwhile,

the fbmdamental miscarriage of justice exception requires a petitioner. to prove his actual

innocence. Schlup v. Delo, 513 U.S. 298, 339-40 (1995).

Dillard does not allege cause and prejudice or a fundnmental miscaniage of justice;

h f I need not address potential excuses for his default and time-bar.z See Burket v.t ere ore,

Angelone, 208 F.3d 172, 183 n.10 (4th Cir. 2000) (holding that, as petitioner bears burden to

raise cause and prejudice or actual innocence, a court need not consider either if not asserted by

petitioner).

V.

For the foregoing reésons, I grant Respondent's motion to dismiss and dismiss the

petition for a writ of habeas corpus. Based upon my inding that Petitioner has not made the

requisite substantial showing of a denial of a constitmional right as required by 28 U.S.C. j

2253(($, a certitscate of appealability is denied.

W dday of september, 2017.ENTER: This
a

Se ior United ates District Judge

2 A fundamental miscaniage ofjustice can also excuse the time-bar. See Mcouiccih v. Perkins, 133 S. Ct.
1924 (20 13).

6


