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LESLIE J. FLEM ING , et al.,
Defendants.

)
)
)
)
)
)
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M EM ORANDUM  OPINION

By: Hon. M ichael F. Urbanski
Chief Uhited States District Judge

Kenneth Brian Joyner, a Virginia inmate proceeding pro K, commenced this action

ptzrsuant to 42 U.S.C. j 1983, namihg nlzmerous staff of the Virginia Depe ment of Corrections

(t<VDOC'') and the W allens kidge State Prison (CCWRSP'') as defendants. Plaintiff alleges that his

assignment to special housing and the confiscation of his property violated the Eighth and

Fourteenth Amendments of the United States Constitm ion. Defendants filed a motion for

1 Ajursllmmary judgment, and Plaintiff responded, making this matter ripe for disposition.

reviewing the record, the court grants Defendants' motion and directs them to file another mption

for summary judgment addressing additional claims.

1.
?k.

Plzrsuant to VDOC Operating Procedure (ç1OP'') 861.3, Gçspecial Housing,'' an inmate may

not be held in pre-hearing segregation for longçr than three worldng days without a fonnal review

by the lnstitutional Classification Authority (ç<1CA''). OP 861.3 also requires the 1CA to review the

appropriateness of pre-hearing segregation no later than fifteen days thereafter. OP 861.3 f'urther

1 Plaintiff filed a motion to incorporate previously-filed exhibits 31z91G (ECF No. 45-2) to his response in
opposition to Defendants' motion. The court grants the motion to the extent the exhibits are used in support of the
arguments specifically raised in the response. See United States v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991) (&cludges
are not like pigs, hunting for truftles buried in briefs.''). Cs-f'he Sspecial judicial solicitude' with which a district court
should view . . . pro .K complaints does not transform the court into an advocate.'' W eller v. Dep't of Soc. Servsv, 901
F.2d 387, 39 1 (4th Cir. 1990); see Cloanincer v. McDevitt, 555 F.3d 324, 336 (4th Cir. 2009) (recorizing a plaintiff
cannot use a response to a motion for summaryjudgment to amend or correct the complaint challenged by the motion
for summary judgment).
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requires the 1CA to review the inmate's adjustment and behavior every ninety days and

recommend whether the inmate should remain in segregation.

On November 26, 2014, defendant Sigmon charged Plàintiffwith Gdtaewd or Obscene Acts

Directed Toward or in the Presence of Another'' for m asturbating in her presence. Plaintiff was

transferred to pre-hearing segregation that snme day. On December 2, 2014, which was the next

business day, the 1CA reviewed Plaintiff s housing stams and recommended he stay in pre-hearing

2segregation.

Sixteen days later on December 18, 2014, a DHO deemed Plaintiff guilty of (Gtaewd or

'' d fined him $12.00.3 The ICA convened that same day and had PlaintiffObscene Acts an

assigned to administrative segregation.

The ICA reviewed Plaintiff again on February 27, 2015, which was within ninety days of

the last ICA hearing.The 1CA recommended that Plaintiff gtay in segregation for a longer period

of stable adjustment.

The ICA reconvened on June 3, 2015, which was six days past the ninety-day period. The

1CA recommended that Plaintiff be released to a general population tmit if space was available.

Plaintiff m oved out of segregation on Jtme 5, 2015.

B.

At the time Plaintiff received the charge for Gtewd or Obscene Acts,'' he had been assigned

to WRSP'S Grooming Standard Violator Housing Unit (tdVHU'').The VHU'S controlling

procedttre, OP 864.2, requires that any VI-IU inmate who is fotmd guilty of a titaewd or Obscene

2 VDOC and W RSP staff had an extended Thanksgiving holiday 9om Thursday, November 27, until
M onday, December 1, 20 14.

3 Defendants W arden Fleming and Regional Ombudsman Ponton affirmed the conviction on appeal.
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Acts'' charge be removed from the VHU and placed in segtegation until such time he qualified for

admittance into general population or readmittance into the VHU.

After Plaintiff was transferred to prehearing segregation, staff had to inventory and pack

Plaintiff's personal property lef4 in the cell. Collins, Turner, and Sigmon were sorting Plaintiff's

property when they fotmd artwork that appeared to be gang related. Sigmon confiscated th:

artwork as contraband, and the artwork's disposition or location is llnknown.

Before being housed in segregation, Plaintiff had ordered a holiday food package, known

as a tssecure Pak.'' Unfortunately for Plaintiff it anived after he was already in segregation, and a

Secure Pak is not perm itted inside p, segregation cell. Because the contents of the Secttre Park

were deemed perishable, staff informed Plaintiff that he had to make arrangements within thirty

days to mail it or have someone retrieve it f'rom W RSP. Plaintiff did not accomplish either option,

and the Secure PA  was cqnfiscated on January 26, 2015.

II.

Defendants argue in their motion for stunmary judgment that, inter alia, they are entitled to

4 .qualified im munity
. A party is entitled to summary judgment if the pleadings, the disclosed

materials on file, and any affidavits show that there is no genuine dispute as to any material fact.

Fed. R. Civ. P. 56(a). tûMaterial facts'' are those facts necessary to establish the elements of a

party's cause of action. Anderson v. Liberty Lobbve lnc., 477 U.S. 242, 248 (1986). A genuine

dispute of material fact exists if, in viewing the admissible evidence and a1l reasonable inferences

b f dants also assert passinglybthat they are absolutely immune from damages for their decisions made inDe en

institutional disciplinary hemings and appeals. W hen seeking absolute immunity, a government oftkial bears a heavy
burden of demonstrating that overriding public policy considerations warrant such exceptional protection. Defendants
have not done so, and furthermore, they do not address Cleavinaer v. Saxner, 474 U.S. 193, 206-07 (1985), which held
that prison oftk ials involved in disciplinary decisions are entitled to qualified, not absolute, immunity, for quasi-
judicial functions. Consequently, the court considers whether defendants are entitled to qualitied, and not absolute,
immunity.



drawn therefrom in a light most favorable to the non-moving party, a reasonable fact-finder could

return a verdict for the non-movant. J#=. The moving party has the burden of showing - çsthat is,

pointing out to the district court - that there is an absence of evidence to support the nonmoving

party's case.'' Celotex Cop. v. Catrett, 477 U.S. 317, 325 (1986). lf the movant satisfies this

burden, then the non-m ovant must set forth specific facts that demonstrate the existence of a

genuine dispute of fact for trial.Ld=. at 322-24. A court may not resolve disputed facts, weigh the

evidence, or make determinations of credibility. Russell v. M icrodyne Corp., 65 F.3d 1229, 1239

(4th Cir. 1995); Sosebee v. Murphv, 797 F.2d 179, 182 (4th Cir. 1986).Instead, a court accepts as

true the evidence of the non-moving party and resolves al1 internal conflicts and inferences in the

non-moving party's favor. Charbonnaces de France v. Smith, 597 F.2d 406, 414 (4th Cir. 1979).

However, (tgmlere tmsupported speculation . . . is not enough So defeat a summary judgment

motion.'' Ennis v. Nat'l Ass'n of Bus. & Educ. Radios lnc., 53 F.3d 55, 62 (4th Cir. 1995).

A government offcial sued in an individual capacity via j 1983 may invoke qualified

immunity. Cooper v. Sheehan, 735 F.3d 153, 158 (4th Cir. 2013) (citing Mitchell v. Forsvth, 472

U.S. 51 1, 526 (1985)). S'The doctrine of qualified immunity tbalances two important interests-the

need to hold public offcials accountable when they exercise power irresponsibly and the need to

shield ofticials from  harassm ent, distraction, and liability when they perform their duties

reasonably.''' Smith v. Rày, 78 1 F.3d 95, 100 (4th Cir. 2015) (quoting Pearson v. Callahan, 555

U.S. 223, 231 (2009)). The Gtqualified immunity analysis typically involves two inquiries: (1)

whether the plaintiff has established the violation of a constitutional right, and (2) whether that

right was clearly established at the time of the alleged violation.'' Raub v. Cam pbell, 785 F.3d

876, 881 (4th Cir. 2015); see In re Allen, 106 F.3d 582, 593 (4th Cir. 1997) (çGgA)n official may

claim qualified im munity as long as his actions aye not clearly established to be beyond the

4



boundaries of his discretionary authority.'').A Sçcotlrt may address these two questions in the order

. . . that will best facilitate the fair and efficient disposition of each case.'' Estate of Armstrong v.

Vill. of Pinehurst, 8 10 F.3d 892, 898 (4th Cir. 2016) (internal quotation marks omitted). A

plaintiff's claim Elsurvives slzmmary judgment, however, only if (the courtj answerlsj both

questions in the affirmative.'' Id.

111.

Plaintiffs dissatisfaction with the adjudication of the institutional chatge and the time spent

5 The court findsin segregation implicates the Due Process Clause of the Fourteenth Amendm ent
.

that Defendants are entitled to qualifed immunity and summary judgment for these claims.

To state a due process claim, an inmate must show that he was deprived of GGlife, liberty, or

'' b overnmental action. Beverati v. Smith 120 F.)d 500 5*02 (4th Cir. 1997). When aProperty y g , ,

disciplinary penalty does not cause an inm ate's original sentence to be enhanced, protected

interests are generally limited to freedom from restraint that imposes atypical and significant

hardship on the inmate in relation to the ordinary incidents of prison life. See Sandin v. Cormer,

515 U.S. 472, 484 (1995) (holding that disciplinary segregation did not present the type of

atypical, significant deprivation in which a state might create a liberty interest). Unless the inmate

proves deprivation of a protected interest, he has no federal right to particular protections. See

Superintendents Mass. Corr. lnst. v. Hill, 412 U.S. 445, 454 (1985) (substantive requirement for

5 Plaintiff repeatedly invokes the label Ssdeliberate indifference,'' which is a term of art relating to claims
arising under the Eighth Amendment's prohibition of cruel and unusual punishment of prisoners. See. e.g., Fmnner v.
Brelman, 5 l 1 U.S. 825, 838 (1994). The court declines to construct such a claim based merely on the label l'deliberate
indifference'' and in the absence of any pertinent fact that could be considered in support of that claim. See. e.a.,
Beaudett v. Citv of Hampton, 775 F.2d 1274, 1278 (4th Cir. 1985) (recognizing liberal construction does not mean
courts must conjure up questions never squarely presented).
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prison discipline proceedings implicating the Due Process Clause); W olff v. McDonnell, 418 U.S.

539, 556 (1974) (snme about procedural requirements).

Neither Plaintiff s stay in segregation for approximately six months nor the $12.00 fine

implicates interests protected by the Due Process Clause. Plaintiff fails to establish that the fine

imposed an atypical and significant hardship on him in comparison to the ordinary incidents of

prison life. See. e.c., Henderson v. Vircinia, No. 7:07-cv-266, 2008 U .S. Dist. LEXIS 5230, at

*33, 2008 WL 204480, at * 10 (W .D. Va. Jan. 23, 2008) (finding a $12 fine did not pose an

atypical and significant hardship on the plaintiff in comparison to the ordinary incidents of prison

life), aff'd, 272 F. App'x 264 (4th Cir. 2008); see also Washlefske v. Winston, 234 F.3d 179, 185

(4th Cir. 2000) (discussing the limited intetest arl inmate has in a tnzst account). Likewise,

Plaintiff fails to describe how Virginià created a protected liberty interest to avoid segregation at

W RSP and how his classification and segregation at W RSP were atypical or significant.

See. e.g., Sandin, 515 U.S. at 484,. see also Freeman v. Rideout, 808 F.2d 949, 951 (2d Cir. 1986)

(holding that a claim of a false disciplinary charge cannot serve as the basis for a constitutional

claim). CçlAldministrative segregation is the sort of confnement that inmates should reasonably

anticipate receiving at some point in their incarceration.'' Hewitt v. Helm s, 459. U.S. 460, 468

(1983). Changes Elin a prisoner's location, variations of daily routine, changes in conditions of

confinement (including édministrative segregation), and the denial of privileges garéj matters

which every prisoner can anticipate land whichj are contemplated by his original sentence to

prison.'' Gaston v. Tavlor, 946 F.2d 340, 343 (4th Cir. 1991).;

It is not disputed that staff exceeded tim elines set by OP 861.3 for various classification

reviews. However, Plaintiff fails to establish how the brief delays, even if violating VDOC policy,

im plicate federal due process protections. See Riccio v. Cty. of Fairfax, VA., 907 F.2d 1459, 1469
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(4th Cir. 1990) (holding a claim that prison officials have not followed their own independent

policies or procedures also does not state a constitutional claim); cf Inolmaa v. Stirlinc, 79 l F.3d

517, 520 (4th Cir. 2015) (holding a twentpyear confinement in segregation implicated a liberty

interest).

Pl4intiff's allegatipns that prison officials intentionally or negligently deprived him of his

property in contravention of policy or custom do not state atly constitutional claim if a menningful

post-deprivation remedy is available for the loss. Hudson v. Palmer, 468 U.S. 517, 533 (1984);

Parratt v. Taylor, 451 U.S. 527, 538-39 (1981), overruled Lq irrelevant part ky Daniels v. Willinms,

474 U.S. 327, 330-31 (1986). Plaintiffhas a post-deprivation remedy tmder Virginia law, the

Virginia Tort Claims Act ($&VTCA''). See Va. Code j 8.01-195.3. ççsection 1983 was intended to

protect only federal rights guaranteed by federal law, and not tort claim s for which there are

adequate remedies under state law.'' Wright v. Collins, 766 F.2d 841, 849 (4th Cir. 1985).

Therefore, Plaintiff carmot prevail with a constitutional claim tmder j 1983 against VDOC

officials based on the alleged property loss in this case.

Plaintiff faults many defendants for their participation in or responses to administrative

remedies or for alleged acts or omissions by their subordinates. However, liability under j 1983

may not be predicated on the theory of respondeat superior. M onell v. Dep't of Soc. Selws., 436

U.S. 658, 663 n.7, 691-94 (1978); Baynard v. Malone, 268 F.3d 228, 235 (4th Cir. 2001).

Furthennore, Plaintiff does not have a constitutional right to access adm inistrative rem edies.

Booker v. S.C. Dep't of Cotn'., 855 F.3d 533, 541 (4th Cir. 2017); Adams v. Rice, 40 F.3d 72, 74

(4th Cir. 1994). Moreover, Gsga) superior's after-the-fact denial of a grievance Eor response to a

letter) falls far short of establishing j 1983 liability.''Depaola v. Ray, No. 7:12cv00139, 2013

U.S. Dist. LEXIS 117182, at *23, 2013 WL 4451236, at *8 (W .D. Va. July 22, 2013) (Sargent,
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M.J.) (citing Brooks v. Beard, 167 F. App'x 923, 925 (3rd Cir. 2006)). Accordingly, Defendants

are entitled to qualified immunity and summaryjudgment for these claims.

IV.

Two tmenumerated claims appear in the ttarplment'' attachment to the nmended complaint

that Defendants have not yet addressed. Plaintiff cites the Fourteenth Amendment's Equal

Protection Clause and argues that he was treated differently than other inmates in the VHU.

Specifically, Plaintiff alleges that the other inmates, one of whom was guilty also guilty of ttewd

or Obscene Actsy'' had been segregated in prehearing detention after Plaintiffbut was released

earlier and directly back into the VHU, whereas Plaintiff was detained longer and released into

administrative segregation. Plaintiff explains that this alleged disparate treatment resulted because

çcnobody relsej hagdj been complaining except (Plaintiffl, so gstaftq wlasj going to release

Plaintiftl last.'' The court liberally construes this second allegatlon as a retaliation claim ptlrsuant

to Booker v. South Carolina Department of Corrections, 855 F.3d 533, 541 (4th Cir. 2017).

Ptlrsuant to Standing Order 2013-6, Defendants shall file a motion for summaryjudgment

supported by affidavitts) addressing these two remaining claims.

V.

For the foregoing reasons, the court grants in part Plaintiff s m otion to incorporate exhibits,

grants Defendants' motion for summary judgment, and directs Defendants to file a motion for

summary judgment supported by affidavitts) that addresses the equal protection and retaliation

claim s.

This 7th day of M ay
, 2018.ENTER: 1 @. @ '
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Chief United StateeDi strict Judge
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