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M EM OM NDUM  OPINION

By: Hon. Glen E. Cortrad
Senior United States District JudgeNANCY A. BERRYHILL, Acting

Comm issioner of Social Sectuity,

Defendant.

Plaintiff has liled this action challenging the final decision of the Commissioner of Social

Security denying plaintiff s claims for disabled cllild's instlrance benefks and supplemental

sectlrity income benefits tmder the Social Security Act, as amended, 42 U.S.C. jj 402(d) and 423,

and 42 U.S.C. j 138 1 et seq., respectively. Jurisdiction of this court is plzrsuant to 42 U.S.C.

j 405(g) and 42 U.S.C. j 1383(c)(3). As reflected by the memoranda and argument submitted by

the parties, the issues now before the court are whether the Commissioner's fnal decision is

supported by substantial evidence, or whether there is Eçgood cause'' to necessitate remanding the

case to the Commissioner for further consideration. See 42 U.S.C. j 405(g).

The plaintiff, Trinity S. Dalton, was born on November 7, 1990, M r. Dalton evenmally

(Tr. 820). He has nograduated from high school with a modified diplomaoat the age of 19.

history of past relevant work. (Tr. 36, 68).

On Septem ber 13, 2013, M r. Dalton filed applications for disabled child's instlrance

benefits and supplem entalsectuity incom e benefits. In filing his current claim s, M r. Dalton

alleged that he becnme disabled for a11 forms of substantial gainful employment on M arch 18,
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2012, due to a heart condition and problems with his right llip. (Tr. 246). M.r. Dalton now

maintains that he has remained disabled to the present time.

M r. Dalton's applications were denied upon initial consideration and reconsideration. He

then requested and received a de novo hearing and review before an Administrative Law Judge.

In an opinion dated November 23, 2016, the Law Judge also detennined, after applying the

five-step sequential evaluation process, that Mr. Dalton is not disabled. See 20 C.F.R. jj

1 The Law Judge found that M r
. Dalton suffers from several severe404.1520 and 416.920.

impairments, including tçstattls post aortic tear requiring stent placem ent, status post open

reduction internal fixation lofl the right hip, and (a) learning disabilityy'' but that these impainnents

do not, either individually or in combination, meet or medically equal the requirements of a listed

impairment. (Tr. 30-3 1). The Law Judge then assessed Mr. Dalton's residual functional capacity

as follows'.

After careful consideration of the entire record, the tmdersigned
finds that the claimant has the residual functional capacity to
perfonn a range of sedentary work as defined in 20 C.F.R.
404.15674a) and 416.967($, in that the claimant is able to
frequently lift and carry 10 potmds, occasionally lift and cany 20
potmds, and sit for six hotlrs and stand/walk for fotlr hotlrs in an
eight-hour period. In addition, the claimant can never climb
ladders, ropes, or scaffolds, can occasionally climb rnmps or stairs,
kneel, or crawl, can frequently stoop or crouch, and should avoid
concentrated exposlzre to hazards.

1 A claim for disabled child's insurance benetits dsis analyzed tmder the same tive-step sequential process
used to determine disability for purposes of disability instlrance benetits and supplemental security income, and the
claimant must also have a disability that began before (he) reached age 22.1' Hicks v. Colvim No. 7:12-cv-00618,
20 14 U.S. Dist. LEXIS 22274, at *4 n.2 (W.D. Va. Feb. 20, 2014) (citations omitted). The process requires the Law
Judge to consider, in sequence, whether a claimant: (1) is engaged in substantial gainful activity; (2) has a severe
impairment; (3) has an impairment that meets or equals the requirements of a listed impairment; (4) can rettu'n tö his
past relevant work; and (5) if not, whether he can perform other work in the national economy. 20 C.F.R.
jj 404.1520 and 416.920. If a decision can be reached at any step in the sequential evaluation process, further
evaluation is urmecessary. 1d.



(Tr. 32). Given this residual functional capacity, and after considering the testimony of a

vocational expert, the Law Judge detennined that M r. Dalton retains sufficient functional capacity

to perform certain tmskilled, sedentary work roles existing in signiscant number in the national

economy. (Tr. 36). Accordingly, the Law Judge concluded that Mr. Dalton is not disabled, and

that he is not entitled to benefits under either federal progrnm. See generally 20 C.F.R.

jj 404.350(a)(5), 404.1520(g), and 416.920(g). The Law Judge's opinion was adopted as the

final decision of the Commissioner by the Social Sectlrity Administration's Appeals Cotmcil.

Having exhausted a11 available administrative remedies, M r. Dalton has now appealed to this

court.

W hile plaintiff may bedisabled for certain forms of employment, the crucial facmal

determination is whether plaintiff is disabled for a11 forms of substantial gainfill employment.

See 42 U.S.C. jj 423(d)(2) and 1382c(a). There are fottr elements of proof which must be

considered in making such an analysis. These elements are summarized as follows: (1) objective

medical facts and clinical findings; (2) the opinions and conclusions of treating physicians; (3)

subjective evidence of physical manifestations of impairments, as described through a claimant's

testimony; and (4) the claimant's education, vocational history, residual skills, and age. Vitek v.

Finch, 438 F.2d 1157, 1159-60 (4th Cir. 1971); Undem ood v. Ribicoff, 298 F.2d 850, 851 (4th

Cir. 1962).

On appeal, Mr. Dalton raises several arguments, including that the Law Judge erred in

detennining his residual ftmctional capacity and presented a legally insufficient hypothetical to the

vocational expert. After reviewing the record and considering the parties' arguments, the court

finds çsgood cause'' to rem and the case

consideration. See 42 U.S.C. j 405(g).

to the Comm issioner for further developm ent and



The administrative record reveals that Mr. Dalton has a specific lenrning disability for

which he received special education services in school. (Tr. 820, 821, 827, 865). At step two of

the sequential evaluation process, the Law Judge fotmd that plaintiff s learning disability ççcausegsj

significant functional limitations'' and therefore qualifies as a ûçsevere'' mental impairment tmder

the applicable regulations. (Tr. 30). Additionally, at step three of the sequential process, the

Law Judge detennined that plaintiff s mental impairment results in Gtmoderate diflkulties'' with

çsconcentration, persistence or pace.'' (Tr.31). Although the Law Judge did not include any

restrictions related to plaintiff s lenrning disability in his residual fllnctional capacity assessment

or the initial hypothetical presented to the vocational expert (Tr. 32, 68), the vocational expert

voltmtarily added a limitation to SGunskilled'' work. (Tr. 68) (t(I think the hypothetical best frnmes

the sedentary work,obviously, unskilled. Further, I suggest we look at production-odented

work.''). The vocational expert then identified several unskilled, sedentary jobs that could be

performed by an individual with the limitations described by the Law Judge. (Tr. 68). In

particular, the vocational expert testified that the dtresidual occupational base'' would include the

jobs of assembler, bagger/smffer, and inspector/tester. (Tr. 68--69). The Law Judge ultimately

relied on the testimony of the vocational expert in determining that ççthere are jobs in signifcant

numbers in the national economy that the claimant can perform.'' (Tr. 36).

In the court's view, the difficulty with the Law Judge's evaluation of plaintiffs mental

impairment is two-fold. First, the Law Judge's opinion appears to correlate an ability to perform

simple tasks with the ability to m aintain concentration, persistence, and pace. On page 8 of his

decision, the Law Judge sllmmarily states as follows:

As there is no allegation or evidence of any problems with social
interaction, the tmdersigned finds that the claimant has no difficulty
maintaining social functioning. However, the undersigned finds
that the mental impainnent causes moderate difficulties in
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maintaining concentration, persistence, or pace. Thus, the
tmdersigned finds that restrictions imposed by Ethe) learning
disability are limited to inability to perform work that is not
unskilled in nature.

(Tr. 35). The court agrees with the plaintiff that the Law Judge's conclusory analysis conflicts

with the decision of the United States Court of Appeals for the Fotu'th Circuit in M ascio v. Colvin,

780 F.3d 632 (4th Cir. 2015). In M ascio, the Fourth Circuit explained that Ccthe ability to perlbrm

simple tasks differs from the ability to stay on task'' and that Gtgoqrlly the latter limitation would

account for a claimant's limitation in concentration, persistence, or pace.'' M ascio, 780 F.3d at

638. Thus, merely limiting a claimant to tmskilled work, without any further explanation, is

insufûcient under Mascio. See ila (Giperhaps the ALJ can explain Nvhy h4ascio's rnoderate

limitation in concentration, persistence, or pace at step three does not translate into a limitation in

M ascio's residual ftmctional capacity . . . . But because the ALJ here gave no explanation, a

remand is in order.'').

For similar reasons, the court is also unable to conclude that the Law Judge presented a

legally sufficient hypothetical to the vocational expelt W hile the Law Judge adopted the

vocational expert's opinion that plaintiff can perfonn production-oriented work as an assembler,

smffer, or inspector, the vocational expert was not asked to consider the signitkance of moderate

limitations in concentration, persistence, or pace in the performance of such jobs, a11 of which

would seemingly require attendance to task. Nevertheless, the Law Judge relied on the testimony

of the vocational expert in detennining that there are jobs existing in significant numbers in the

national economy which M r. Dalton can perform.

In Walker v. Bowen, 889 F.2d 47 (4th Cir. 1989), the Fourth Circuit commented as

follows:



The purpose of bringing in a vocational expert is to assist the ALJ in
determining whether there is work available in the national
economy which this particular claimant can perform. In order for a
vocational expert's opinion to be relevant or helpful, it must be
based upon a consideration of a11 other evidence in the record, and it
must be in response to proper hypothetical questions which fairly set
out all of claimant's impainnents.

Id. at 50 (citations omitted).

ln his opinion, the Law Judge did not offer any specitk rationale for omitting moderate

limitations in concentration, persistence, or pace from the hypothetical question on which the

vocational expert's opinion was based. The court is simply unable to conclude that this particular

hypothetical question, which was devoid of any mental restrictions, was suffcient to alert the

vocational expert to the existence of moderate limitations in plaintiff s concentration, work

persistence, and attendance to task. The court believes that consideration of such limiGtions

would be important in assessing a claimant's capacity to perform the jobs identitied by the

vocational expert. Indeed, in response to additional questions, the vocational expert testified that

those very snme jobs would no longer be available if the hypothetical individual was distracted

f'rom worldng for at least 20 percent of the workday. (Tr. 70).

Moreover, the Fourth Circuit has specifkally held that ççan ALJ does not acc'otmt Gfor a

claimant's limitations in concentration, persistence, and pace by restricting the hypothetical

question to simple, routine tasks or tmskilled work.''' Mascio, 780 F.3d at 638 (quoting W inschel

v. Comm'r of Soc. Sec., 631 F.3d 1776, 1180 (11th Cir. 2011:. The court recognizes that Mascio

does not stand for the proposition that moderate lim itations in concentration, persistence, or pace

always translate into a limitation in a claimant's residual flmctional capality. Rather, as indicated

above, the decision tmderscores the Law Judge's duty to explain how his residual ftmctional



capacity findings adequately accotmt for a claimaqt's work-related lirnitations. In this case, the

Law Judge did not provide such explanaion.

For the reasons stated, the court

Consequently, :(a remand is in order-'' Id.

fmds GGgood cause'' to remand this case to the

2 If the Commissioner is = able toCommissioner for flldher development and consideration.

decide the case in plnintiY s favor on the basis of the existing recordj the Commissioner will
$

conduct a supplemental administrative hearing at which both sides will be allowed to present

additional evidence and argllment. An appropriate order of remand will be entered this day.

The Clerk is directed to send certifed copies of tbis memorandl'm opinion to al1 counsel of

record.

*  day of october
, 2018.DATED; Tlus -:4 -

Senior United States District Judge

2 ln light cf the court's decision to remand the case to the Commissioner, the court deolines to address M r.
j ' 'Dalton s remqining claimg of error.
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