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IN Tc  UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF W RGINIA

ROANOKE DIVISION

DOUGLAS W . HUFF,

Plaintiff, Civil Action Xo. 7:18CV00054

M EM ORANDUM  OPIM ON

By: Hon. Glen E. Coprad
Senior United States District Judge

NANCY A. BERRYHILL, Acting
Com missioner of Social Security,

Defendant.

Plaintiff has filed this action challenging the final decision of the Commissioner of Social

Security denying plaintiffs claims for disability insurance beneûts and supplemental security

income benefks under the Social Sqcurity Act, as amended, 42 U.S.C. jj 416(i) and 423, and 42

U.S.C. j 138 1 et seg..s respectively.Jurisdiction pf jhis court is pursuant to 42 U.S.C. j 405(g)

and 42 U.S.C. j 1383(c)(3). As retlected by the memoranda and argument submitted by the

parties, the issues now before the court are whether the Commissioner's fnal decision is supported

by substantial evidence, or whe.ther there is ççgood cause'' to necessitate remanding the casz to the

Commissioner for further consideration. See 42 U.S.C. j 405(g).

The plaintiff, Douglas W . Huff, was born on June 11, 1968, and completed the seventh

grade. (Tr. 89). Mr. Huff has previously worked as an auto body repairer and painter, spot

welder, wiring electrician, sheet metal production employee, and fabricator. (Tr. 22). H. e last

wqrked on a regular and sustained. basis in 2008. (Tr. 367, 399). On September 25, 2013, Mr.

Huff filed applications for disability insurance benefts and supplem ental security income benefits.

In sling his current claim s, M r. Huff alleged that he became disabled for al1 forms of substantial

gainful employment on' February 10, 2008, due to lower back pain, left leg pain and numbness, a
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lealming disability, high blood. pressure, and depression. (Tr. 361, 411). At the time of an

administrative hearing on April 5, 2016, the plaintiff amended his applications so as to retlect an

alleged disability onjet date of July 17, 2012. (Tr. 86). Mr. Huff now maintains that he has

remained disabled to the present time.
;

W ith respect to his application for disability insurance

benefks, the record reveals that M r. Huff met the insured stams requirements of the Act tilrough
' 
.

the fourth quarter of 2012, but not thereafter. See generally 42 U.S.C. jj 416(i) #nd 423('a).

Consequently, the plaintiff is entitied to a period of disability and disability insurance benefits only

.if he has established that he becam: disabled for all forms of substantial gainful employment on or

before his date last insured, Decernber 31, 2012.

M r. Hufps applications were denied upon initial consideration and reconsidefation. He

thep reqbested and receivçd a J..: novo hearing and review before an Adminisirative Lpw Judge.

ln an opinion dated Jqnuary 3, 2017, the Law Judge also determined, after applying the fve-step

sequentiAl evaluation process, that Mr. Huff is not disabled. See 20 C.F.R. jj 404.1520 and

416.920.1 The Law Judge found that M r. Huff suffers from several severe impairm ents, including

'lumbar degenerative disc diseM e, hypertension, headaches, depression, anxiety, cognitive

d.isorder, borderline intelleçmal functioning, and polysubstance abuse disorder, but ihat these

impainnents do not, either ind. iyidually or in combination, meet or medically equal the

wquirements of a listed impairment. (Tr. 14).

ftmctional capacity aq follpws:

The Law Judge thep assessed M r. Huff s residual

l The proces's rlquires the Law Judge to ùonsider, in sequence, whether a claimant: (1) is engaged in
sub.stantial gainful activity; (2) has a severe impairmentjfl) has an impairment that meets or equals the reiuirements
of a listed impairment; (4) can retul'n to his past relevant work; and (5) if not, whether he can perform other work in the
national economy. 20 C.F.R. jj 404.1j20 and 416.920. If a decision can be reached at any step in the sequential
evaluation process, further evaluation is unnecessary. Id.
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After careful consider>tion of the entire record, the underàigned
Gnds that .the claimant has the residual functional capacity to
perform likht work as definqd in 20 C.F.R. (jjq 404.1567(b) and
416.967419, except he can stand or walk for two hours in an
eight-hour workday, and sit for six hpurs in an eijht-hour workday.
However, the claimant cénnot perform these activlties for more than
30 minuyes at a time and requires the ability to sit or stand at will.
lk laimap' t can occasitmally balance, stoop, crouch, crawl, andT e c
climb ramps and stairs, but he can never climb ladders, ropes, or
scaffolds. 'He can occasionally operate foot controls with his left

. .. lower extremity and frequently W ith his right lower extremity.
FurtheN ore, the claimant can frequently handle or Gnger objects
but shpuld avoid concentrated exposure to extreme tempqratures,
vibrations, énd Woikplace hazards. He is also limited to simple,
routino, and repetitive tasks in a low-stress environment (defined as
haking only occasional decision makinq or changes in the Fork
setting) wlth onl# occasional interactlon with thç public or
co-workers. .

(Tr. 16). Given such a residual functional capacity, and after considering testimony from a
. :

vodational expert, the Iiw Judge d.ejennined that Mr. Huff is unaàle to perform any of his past

relevant work. (Tr.' 22). liowever, the Law' Judge found that Mr. Huff retains suffcient

functional capacity to perform other work roles existing in signiicant number in the national
. 2

economy. (Tr. 23). Acçordipgly, the Law Jtldge concluded that Mr. Huff is not disabled, and

that he is not entitlqd to benefks under either federal program. See cenerally 20 C.F.R.
' 

.

'

? . . '
404 1520(g) and 4.18;9z0(g). 'The Law Judge's opinion was adopted as tiw fual decision of55 . 

.

the Commissioùer by the Sociql Securijy Administration's Appeals Council. Havinj exhausted

all, available adm inistrative remed, ies, Mr. Huff Vs now appealed to this court.
'1 , 1 ' ' v

While plaintitf n'ia'y be dlsabled for certain forms of emplèyment, the crucial factual

ddennination is whejher plaintiff is disabled for all fonus of substantial gainful employment.

See 42 U.S.C. jj 423(d)(2) and 1382c(a). There are four elements of proof which must be

considéred in making such an analysis. These elements are summariyqd as follows: (1) objective

m edical facts and cli.nical findings; (2) the bpinions apd conclusions of treating physicians; (3)
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subjective evidence of physical manifestations of impairments, as described through a claitant's

testimony; and (4) the claimant's çducation; vocational history, residual skills, and age. Vitek v.

Finch, 438.17.2d 1 157, 1 159-.60 (4th Cir. 1971); Undenvtmd v. Ribicofll 298 F.2d 850j 811 (4th

Cif. 1962).

On appeal, Mr. Hpff raises several arguments, including that the Law Judge erred in

assessing his mental residual functional.capacity and presented a legally insuo cient hypothetital

to the vocational expert. After reviewing the record and considering the parties' arguments, the

court tsnds Gçgood cause'' to remand the case to the Commissioner for further development and

consideration. See 42 U.S.C. j 405(g).

Thé 'record . yeveals that M r. Huff has emot. ional and cognitive impairments that

signiGcantly affect hi! ability to fpnction. He received special education servipes in school and

onlf cqmpleted the sevbnth grade. (Tr. 71, 89).In 2010, M.r. Huff underwent a consultative

psy cholpgical evaluation in connection with a prior application for benefks, wlpich
. 
included

int. elligence and achievement testing. Based on the test results, the consultative psychologist

opined th>t plaintiff has borderline intellectual functioning and learning disabilities in reading,

.spelling, and arithmetic. (Tr, 373). The psychologist also diagnosed Mr. Huff with major

d
..epressive order of moderate intensity and polysubstance dependence and abuse. (Tr. 373). Mr.

Huff has
.
since been 'treated for anxiety and depression by his primary carè 'physician, Dr. Laura

Cieraszynski. (Tr,., 875, 880). , ln 2015, Dr. Cieraszynski referred plaintiff to Carilion Clinic
.., . ':. q p . -' . .-

, : . .. t

. jj . (j a às oj-Roanoke Negrology fof a copsgltative examination. An MR.I of the rain showe are

increased -1-2 signals ih the dkep cerebral white matter-'' (Tr. 786).The neurologist referred Mr:

l'Juff to Dr. Ann Sollinger for a neuropsychological evaluation. Dr. Sollinger diagnosed plaintiff

ith a cdgnitive disorder and a dupressive disorder. (Tr. 902). Shç stlbsequently noted thatW
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plaintiffs symptoms of depression and psychological distress E'may interfere with. ' cognitive

funçtioning on a daily basis.'' (Tr. 916).

A statè agency psychologist.Dr. Julie Jennings, completed two forms regarding plaintiffs

mental health: a Psychigtric Review Technique fprm and a Mental Residual Functional Capacity
. 

' c

Assessment form. On th. e first fprm, Dr. Jennings noted that plaintiff has moderate diffkulties in

maintaining concqntration, persistence Qr pAce. tTr. 140). On the seçond form, Dr. Jennings

opiped that M r. Huff has moderate limitgtions in the category of ççsustained concentration and
. . ' '

persistence-'' (Tr. 146). More specifcally, Dr. Jennings noted that Mr. Huff's ability to

maihtain attention and concentration for extended neriods is moderatelv limited. as is his tsability
. 

'

to complete a normal workday and worlcweek without intenuptions from psychologically based

symptoms and to perfol'm at a consistent pace without an unreasonable number and length of rest

. pqri
.ods.'' (Tr. 146). Cpnsistent.with Dr. Jennings' assessment, the Law Judge found at step

three of the sequential evaluation process that plaintifrs impairments result in ççmoderate

diffkulti'es'' with ççconcentration, persistence, or pace-'' ' (Tr. 15).

td l functional qapacity (ççRFC'') the Law Judge indicated thatln gssesslng plaintiffs res ua ,
' q

he had given Ggreat weight'' to Dr. Jermings' opinions. (Tr. 20). However, the Law Judge did

not expreshly referehce plaintiffs moderate lipitations in concenttation, persistence, and pade

in tàe RFC assesslent or the hypothetical question pojed to the vocational expert. Instead, the

Law Judge limited M t Huff to ttsimple, routine, and repetitive.tasks in a low-stress environment''. :: . ' .r$ . . .

. 
' . '

With ççonly occasional interaçt.iop with the public o.r co-workers.'' (T!'. 16). '

In the court's view, the difficulty with the Law Judge's evaluation pf M r. Hufrs emotional

ahd cognitive imp. airments is two-fold. First, the Law Judge's opinion appears to correlate an
. L'

ability to perform simple tasks with the ability to maintain concentration, persistence, and pace.
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On page 9 of his opiniop, the Law Judge summ arily states, without explanation, that he accounted

fgl' any non-exertionat
, 
restrictions <çby formulating the residu>l functional capacity above, which

lipits the claimant to simple, unskilled, and less than light work-'' (Tr. 19). 'rhe court agrees

with the plaintiff thàt tàe Lawludge's coùclusory analyëis consicts with tlie decision orthe United

states' Court of A'ppeals for the Fourth Circuit in Mascio v. Colvin, 780 F.3d 632 (4th Cir. 2015).

1.n Mascio. the Fourth Ciriuit explained that Gçthe ability to perform simple tasks differs from the

ability to st>y on task'' an'd that Esgoqnly the latter limitation would account for a claimant's

limitâtion in concentration, persistence, or pace.'' 780 F.3d at 638. Thus, merely limiting a

claimaét to unskilled work, without any further explanation, iq insuffcient under Mascio. See id.

(ççperhaps the ALJ can explqin wh# Mascio's moderate limitation in concentration, persistence, or

pace,gt step three do.es not translate into a limitation in M ascio's residuél functional capacity . . . .
, 

- ' ' .. ' '

Btlt be' cause the ALJ here gave no explanati:n, a remand is in order.''); see also Perry v. Berryhill,' 
.- ''- .

18-1076, 2019 U.S.. App. LEXIS 6969, at *8 (4th Cir. Mar.' 8, 2019) (GGThe missing

explan>tion in this cqse is particularly important because it is undisputed that Perry'y stroke left

him with limitations in concentrat. ion, persistence, and pace. And. thosç limitations, as we have

heldj are not accounted.for adequately by the portion of the ALJ'S assessm ent that restricts Perry to

<upskilled work.''') (citing Mascio supra).

Although the . Law Judge also restricted M.r. H'uff to çdlow-stress'' work with ttonly

gcçasional interaction with the puhlic or co-workers'' (Tr. 16), the Law Judge failed to explain how
,2 s ' . . .
. :. ' ' :

L dditional lim' itàtions sufficiently accommodate plaintiffs moderate difficulties witht çs: a
( , .

cùncentration, persistence, and pace. . See. e.g., Julia B. v. Berrvhill, No. 7:17-cv-00508, 2019

U.S. Dist. LEXIS 46098, At *20 (W.D. V>. Jap. 2, 2019), renort and recommendation adopted,

2019 U.S. Dist. LEXIS 45614 (W .D. Va. Mar. 20, 2019) (concluding tàat remand was required

6



under M-a..1.:..:1 where the Law Jud. ge failed to explain how (<a limitatipn to low-stress work

: j tejwe orstlficieùtly accominodates (the plaintiffsq lnoderate diftsculty with concentration, pers s ,

pace'l'. . Indeed, 'the Law Judge 'jaid nnthing abbut Mr. Hufps ability to perform job-related

ftmctions for a full workday- ç%a benchmark established by the Administration's own

regulations-'' Thomas #. Berryhilt 91,6 F.3d 307, 312 (4th Cir. 2019) (citations omitted). Based

on theje deficienciej in the bssessmeht of plaintiffs residual functional capacity, the court
. ' - . - '

concludes that remand is required. See id.

For similar reasons, the court is also unable to.conclude that the Law Judge presented a
, 

'

legally sufficient .hypothçticql to the vocational expert. W hile the Law Judge adopted the

vocationàl expm-t''s opinion that plaintiff can perform production-oriented work as an assembler,

packer; or inspector, the voçational, expeft was not 'asked to consider the signitlcance.of moderate

limitations in' concenkation, persi.stence, or pace in the performancç pf suçh jobs, a1l of which

would.seemingly mquire attendance to task. Nevertheless, th. e Law Judge relied on the testimony

of the vocational expert in determining that there are jobs existing in signitkant numbers in the

national economy which M r. Huff can perfonn.

. ln W alkèr .v. .Bowen, 889.
.17.2d 4t (4th Cir. 1989), the Fourth Circuit commented as

fpllows:

The pu'yppse of bringing in akoçational expert is to assistthe ALJ in
.detirmining whethçr there is work available in the national

. eqo' nömy whiph this'particglarclaipant can pçrlbrm. ln order for a
vicational ekpert's opinion to be relevant or helpful, it must be
hased uppn a consideration of ai1 other evidençe in the record, and it
must àe in resjonse to proper hypotùetical questi.ons which fairly set
out a1l of claimant'k impairments.

1d. at 50 (citations omitted).



In his opinion, the Law Judgc did not offer any specific rationalg for omitting moderate

limitations in concentra' tion, persistence, or pace from the àypothetical quçstiofl propounded to the

vocatiônal expmrt. Thç coul4 is upable to conclude that the hypothetical question posed by the

Law Judge, which' wassumed that plaintiff can perform ççsimple routine repetitive tasks in a

lb'w-stress job,'' was sufficient to alert the vocational expert to the existence of moderate

limitations in concentration, work persistence, and attendance to task. The court believes that

consideration of such limitations would be important in assessing a claimant's capacity to perform
. . :

' 

.

the jobs identitled by. the vocatilmal expert. Indeed, in response tb additiorial questions, the
. 

'

vocational expert testified that those very same jobs wovld no longer be available if the

,hypothetical individual was distracted from working for at least 25 percent of the workday. (Tr.

79-80)..

.. ,. ,, Moreovxy, Jhq.:rptlrt. h Cimnit, h>s spepifically held,th>j Gan AL. J dpes npt. ap.count. lfor a1 . . . . .. 4

claimant's limitations in concentration, persistence, apd paçe by restricting the hypothetical

qùestion to simple, rou' tine.tasks or unskilled work-''' Mascioi 780 F.3d at 638 (quoting Winschel
. 

'

v.'comm'r of Soc. Sec-, 631 F.3d 1176, 1180 (1 1th Cir. 201129. The cpurt recognizes that Mascio

dqes not stand for the proposition that. moderate limitations in concentration, persistence, or pàceL '''' . 
'''' ' '

. 
'

always.translate intooq.limitation in a claimant's residual functional capacity. Rather, as indicated
: ' . .

above, the decision underscores ihe Law Judge's duty to explain how his residual fundional

capacity Gndingj adequately' account for a claimant's work-related limitations. ln this case, the

Law Judge did not provide w ch explanation. Consequently, $ta remand is in order.'' 1d.
7 . .
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For the xasons stated, the court Gnds Rgood cause'' to remsnd this case to the

Commissioner for fhrther devçlopment and consideraion-z If the Commissioner is lmable to

decide the case in plaintx s favor on the basis of the exiso g record, the Commlssioner will

conkuct a supplemental admlnlskaive henrlng ét wlllch b0th sides will be allowed to present

addlGonal eddence and argument. An appropriate order of remsnd will be enterM  tllis day.

The Clerk ls directedto send certlled copies of tbis memorandum opinion to all colmnel of

record.

f FDATED: n 1. #. day of May
, 2019.

Senior United States District Judge

2 h light of the coM 's decision to mmnnd the case to le Commissioner, the court declines to address
Mr. Huq's remsinlng cllums of o= r.

9


