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IN TIV UNITED STATES DISO CT COURT
FOR '1IIE W ESTERN DISTRICT OF VIRGN A

ROANOKE DIW SION

WILLIE JUNIOR WAKEK individually and
BARRARA KR E WAKEK by and O ough
her Attomey in Fact W illie Junior Waker,

Plnlntifs,

M.

BAxu lts L/E m su- cE c -o
BANKERS LP'E Axo cAsuv T#co.,
cw  o s E R vl c E .s .L L c
JENNPER swEbBwétmo, and zo> ooE,

Defendants.

Civil AcGonNo. 7:18CV00118

M EM/RANDIJM OPN ON

Hon. Glen E. Con-d
Senior United States Dlstrict Judge

ln this acfon, which was removed from the CH uit Court for the City of Ror oke,

plalntifq W illie Je or W aker and Barbara Kyle W aker assert clslmK lmder sute 1aw agslne

Bankers Llfe Inmlrance Company, Be ers Life and Ommlalty CompO y, CNO Servlces, LLC,

Jennlfer Swedenburg, and John Doe. The case is presently befom the court on the plaino s'

1 1 F rthe followingmotionto remsnd. n e motlonhas been fully briefed and ls Hpe fordecis on. o

reasons, the plaintifs' moion will be denied wlthout prejudlce to renewal.

Baekqround

The platntifs are citlzens of Vlrginlw who reslde la Roanokek They were previously

insured lmder long-te=  care insllmnce policies issued by M ekopolltan Life Insurance Company

CMet Life''). Mrs. Waker's Met Llfe pollcy provlded unllmlted life* e beneEts. Mr. Waker's

pollcy provided over $250,000 ln benests.

' 'l'iw court * 1 dispense with oral v ent because the facl and legal contenfons are adequatdy
presented in the materials before the court and oral aeument would not signifcantly aid the decisional proxss.
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Jee fer Swedenbmg, a representatlve of Bankers Life and Casualty Company ti%ankers

Life and Cn=1%1ty''), called the plaine s in March of 2016 and ad#ised them that she would soon

be visiting their neighborhood. She uked if they would like to dlscuss insurance oserings such

as long-tm  care insllmnce. M r. Waker explained that the couple O eady had long-te=  rmre

N 
'

mqprance, but that the premiumg had become so high that he would be interested in lesmlng about

potene  cost sae gs. Mr. Wakc also indicated that he O d Ms wife were retH d, 1at they lived

alone, and that Ms wife had dementlm

Swedenburg s- nged to vislt the plslntlffs' home on M arch 30, 2016. On that date,

' s edenburg and John Doe, an unldentmu agent of Bankea Life and Casualty, met wlth thew

plalntlfs. Duylng the meee g, the plahdss provlded V tten donpments evldencing their

existingpollcies w11 M et Llfe. Swedenburg and Doe advised the plnlntifs that Bankers Llfe and

CasM ty would offer le same lnmlmnce coverage that Qzy had through M :t Life, but w11

signlGcantly reduced premiumg. Relying on le agents' representafons, the plainttffs cancelld

their Met Life polides and purchased an lnqnmnce policy 9om Bankers Llfe and O.n=lnlty.

In M arch of 2017, le Virginla Sàte Police Insuroce Fraud Unit contacted the plaintxs

and advlsed them that Swedenburg was under lnvestigation for gaudulent and illegal insllmnce

demllngs. At O t tlme, Mr. W aker exsmlned le policy documenl received 9om Bnnkers Life

and CaSUaIT and dœ rmlned 1at the insllrance product he had been sold was not le produd he

had been promised or quoted by le company and ieir agents. Unllke the coverage provlded by

Met Llfe, Y e policy applled and pald for by the Wakers in Msrch ls (a) LIW TED BENEFIT

POLICY which only glves le W aker: protection or care for 90 or l 80 days based on their

selectiom'' Compl. ! 40, Docket No. 1-2.
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On February 18, 2018, the plm'ntlfs sled sult agslnqt Bankers Life and Casualty, Be ers

Life lnsllmnce Company, CNO Services, LLC, Jennlfer Swedenburg, and Jolm Doe in the Circuit

Court for the City of Rouoke, alleging âaud and violaGons of le Vlrglnls ConsA er Protecuon

Act. The plalntifs leek to recover compensatory dnmsges in the mnount of $900,000, punitlve

dnmnges in ie a ount of $700,000, treble dnmsges lmder Vlrginia Code j 59.1-204, and

reasonable ae m ey's, fees and costs.

On March 20, 2018, Bsnkers Llfe and CaSUaIT and CNO Services, LLC (collecfvely, the

KR moving Defendnnts'') removed the case * thls court onthe b%is of dlvemltylurisdictiomz Ine

the notlce of removal, the Removing Defendants lndicatd tbat Swedenbœg had consented to

iemoval. The Remôving Defendants i-her asserted that Bankers Life Insmance Company is a

nomlnnl parœ whose consent is nnnecessary for removal, and tbat all pe es had agreed to a

nonsuit of tu t defendant. See Hnrtford Fire Ins. Co. v. Hadeysville M ut. Ins. Co.. 736 F.3d 255,

257 (4th Cir. 2013) CNOmlnal parties are excepted 9om the réquiement that a11 defendsmtqjoln in

or consent to removal to federal court.'').

On April 11, 2018, the W akers moved to remsndthe c%e to state court onthe basislhntthe

Removing Defendants Gfailled) to prove the citizensïp of the John Doe defendnnt and, as a result,

this court lacks diverslty Judsdictiom'' P1.'s Br. ln Supp. of Mot to Remnnd 2, Docket No. 11.

ln tbelr motioq the Wakers emplullze that John Doe is alleged to baye worked out of an om ce in

Roanoke, Vitginiw and tbat dscovery * 11 likely esïbllsh 1at he is a citizen of Vlrginla. See

Compl. !( 10 ($ilohn Doe was an employee/agent of Bnnkers Life who also sold lnsurance to

individuals out of his oo ce located at 5115 Bernard Dr., Suite 305, Roanoke, Vlrginlà 24018 in

2 According to the notict of removal, Be ers Life and Cuualty is an lO ois corporaoon based in
Chicjlo, Illinois; CNO Sewices, LLC is anlndianalimited Eability comyany whése members are not citixns of
Virglma; Bankers Life Insllmnc: Company is aNorth Carolina corporahon baqed in Durhsm, Nori Cr lina;
and Swedenburg is a ci* n of hdiana. V Notice of Removal !! 9-12, Dockd No. 1.
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2016.3. In response, the Removlng Defendnnts argue that the notice of removal establlshes

complete diverslty of citY nship among the H owny named parties and prom rly dlsregcds the

chllonship of the John Doe defendant.

Diseussion

ln order for an action to be removed âom skte coM  to federal coM , ie action must be

one i%of which the disdct courts of the United States have original judsdicEon.'' 28 U.S.C. j

1441(a). The burden of demonslnflng jurlxdictlon rests w1t11 the parties seeking removal.

Mulcahey v. ColA bla Oraanlc Chemq. Co.. 29 F.3d 148, 151 (4th Cir. 1994). If at any llme

befox fmal Judm ent h appears that the court lacks subject matter Jurlsdlctlon, the court must

remand the case. 28 U.S.C. 9 1447(c).

As lndicated above, the Removlng Defendants removed the case to this court p= uant to

28 U.S.C. j 1332, wMch :+an1 federal dlsdct coneq orlglnnl judsdlctlon over civil actlons in

whlch the amolmt ln conkoversy exce s $75,000 and the dispute is between cidzens of dlfferent

states. See 28 U.S.C. 9 1332(a)(1). Sfsection 1332 reqlllges complete diversity among the

parties, mesnlng the citlzenship of each plainte  must be de erent *om the citlanshlp of each.

defendant'' Hoscbnr v. V ppalachian Power Co.. 739 F.3d 163, 170 (4th Cir. 2014).

Importlmtly, in determlnlng wheier a civil actlon is removable on the ba/s of dlversity

Jurlsdicuon, $%he citizenship of defenrhnts sued under fctitlous names shall be disregarded.'' 28

u s c j 1441(b)(1).3*' @ @

3 Sœtion 1441 was amended in 2011. See Federal Coud.q Jurisdiction and Venue Clae cation Act of
2011, Pub. .L. No. 112-63, 125 Sàt 758 (2011). 'fhe rmuirement that courts dlRregard the citiyenship of
defendRnts sqed under fctitious nnmes was previously found in j 1441(a). 'l'he language was odginally addM
to the statl/n as part of the Judcial Improvementq and Access to Jusuce Act of 1988, Pub. L. No. 100-702, 102
Stat. 4642 (1988), <çin order to cllrtm'l tlw pmctice of nnming dctitious defendants merely to deskoy dversity'
Howell v. Cimuit City. 330 F. Supp. 2d 1314, 1317 n.3'(M.D. Alm 2004).
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The court agreeswiththekemoving Defendants thatthe cleare dunequivocal language of'

9 14411)41) is dism sifve here. A$ thls stage of the proceedings, the court ls required to

dlsregard le citizenœ p of the John Doe defendnnt, even ifthere is reason to believe that he is a

4 See Walkerv. CSX Transphlnc.. 650 F.3d 1392, 1396 n. 11 (111 Cir. 2011)dtizen of Virginia-

(noting 1at ie likellhood t%nt àe Gctitio. defendsnts were citizens of the same state as ie

plalntlldld not desloy complete diversity because j 1441 requires that Sctitiously nlmed parties

be dlsregarded forpe oses of dversitylurlsdlcion); Knmesv.'outback Stqpkbouse of F1a.. LLC.

No. 1:15-cw 13441, 2016 U.S. Dlst LEM S 86524, at
. *7 (S.D. W . Va. July 5, 2016) (concludlng

tbst Gplaintlffs clm'm lhnt dverslty ls lacking because the John Doe defendnnts are likely W est
l

Virginia citlzens . . . (fails under) 28 U.S.C. j 1441(b)(1)''); Llndsev v. Hlahwoods Realty L.P..

No. 3:11-cv-00447, 2011 U.S. Dist. LEM S 108172, at *7 @.D. Vm Sept 22, 2011) (fmding

unperslmnlve the plaintlt s u ument that there were mlmclent reasons to belleve that a Jolm Doe

defendsntwas a cluzenof Virgnlal. Because complete diversity exists amongthe knov  nnmed

pe es, the court must deny the pendlng motlon. Should discovqry conlrm the plaintlffk' inltial

beliefs regarding the citlzene p of the John Doe defendant the plaintiffs may request leave to

amend their complaint and renew their motlon to remsnd.See 28 U.S.C. j 1447(c); see also

Dobbs v. JBC of Norfolk. Va. hc.. 521 F. Supp. 2d 531, 532 (E.D. Va. 2007) (noting that the

plaintif could renew Ms mouon to remsnd 1slf and when lt becomes clear that dversity ln Y s

action is lacking''l.

4 kIn arguing to tho contrary
, the plaine s pnndyally rely on Johnson v. General Motors Corooration.

242 F. Supp. 778, 7#0 (E.D. Va 1965), lnwhich le disGct coud found it Oecesso  for arcmoving dofondant
to show thnt alohnDoe co-defendant waq anon-resident atthe time of the inel'tufon of the aciom'' Howover,
Johnsonwas decidH before Convess amended the reloval s'nttlteto dircct coneq to disre> dtlle citiansMp of
defondants sued under icutious nnmes. That amendment forecloses ally rellanco on Johnson.
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Cond:sion

For the reasons statedy ie plainfffs' moion to remnnd will be denied without preludice to

renewat The Clerk is dlrected to send eopies of this memorandum opM on and the

accompanying order to al1 counsel of record.

d da of . 2018
.oA-rso: w s gm y

Seior Unitd Sùtes Disdct Judge
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