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IN TH E UNITED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

M ICHAEL L. JONES,

Petitioner, case No. 7:18c'v00136

M EM OM NDUM  OPINION

By: H on. Jackson L. K iser
Senior United States District Judge

V.

HAROLD W .CLARKE,

Respondent.

M ichael L. Jones, a Virginia inmate proceeding pro. K , filed a petition for a writ of

habeas corpus, ptlrsuant to 28 U.S.C. j 2254, challenging the validity of his confinement on a

judgment in the Halifax Cotmty Circuit Cotlrt for possession of cocaine with the intent to

distribute as a third or subsequent offense. Respondent filed a m otion to dism iss, and Jones

responded, making the matter ripe for disposition.

to dismiss and dismiss the petition.

After review of the record, l grant the motion

Procedural H istory

Jones is detained ptlrsuant to a final order entered by the circuit court on July 20, 2015.

Jones did not appeal. On M arch 9, 2017, Jones filed a state habeas petition in the Supreme Court

of Virginia. The Supreme Court of Virginia denied his petition. On or about Febrtzary 12, 2018,

Jones filed the current petition.

II. Tim e-Bar

Jones's claims are tim e-barred. Under the Anti-terrorism Effective Death Penalty Act

(AEDPA), a one-year period of limitation for federal habeas corpus nms from the latest of:

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

Jones v. Clarke Doc. 20

Dockets.Justia.com

https://dockets.justia.com/docket/virginia/vawdce/7:2018cv00136/110912/
https://docs.justia.com/cases/federal/district-courts/virginia/vawdce/7:2018cv00136/110912/20/
https://dockets.justia.com/


(B) the date on which the impediment to filing an application created by
State action in violation of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing by such State action;

(C) the date on wllich the constimtional right asserted was initially
recognized by the Suprem e Court, if the right has been newly recognized by the
Supreme Court and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due diligence.

28 U.S.C. j 2244(d)(1).

Additionally, a petitioner can Cltoll'' the federal habeas statute of limitation in two ways:

stattztory tolling and equitable tolling. Section 2244(*(2)tolls the federal limitation period

during the time in which $1a properly filed application for State post-conviction or other collateral

review . . . is pending.'' Equitable tolling occlzrs only if a'petitioner shows $&ç(1) that he has been

pursuing his rights diligently, and (2) that some extraordinary circumstance stood in his way' and

prevented timely filing.'' Holland v. Florida, 560 U.S. 631, 649 (2010) (quoting Pace v.

DiGuglielmo 544 U.S. 408, 418 (2005)).? :

The circuit court's final judgment was entered op July 20, 2015, and Jones did not appeal.

Therefore, his judgment becnme final on August 19, 2015, thirty days after the entry of

judgment. Va. Sup. Ct. R. 5A:6 (Notice of appeal must be filed within tllirty days of final

judgment.); Gonzalez v. Thaler, 565 U.S. 134, 149 (2012) (holding that, tmder j 2244(d)(1)(A),

the judgment becomes final tcwhen the time for pursuing direct review in (the Supreme Cottrtj, or

in state court, expires'').Jones thus had one year (365 days) from August 19, 2015 to file his

j 2254 petition. The limitations period expired on August 20, 2016.

Jones asserts several argllm ents that llis petition is not tim e-barred:

(1) his state habeas petition, pursuant to Va. Code. j 8.01-654, was timely, and he filed

his federal habeas petition within one year of his state petition;

(2) state habeas petitions are unconstitutional impediments; and



(3) he is entitled to equitable tolling.

See Br. in Opp. M ot. to Dism iss 1-2, ECF No. 16.

that follow.

His argum ents are incorrect for the reasons

First, the Virginia and federal habeas petitions have separate and different statmes of

lim itations: Virginia is two years if the defendant does not pursue direct appeal, federal is alw ays

one year. Therefore, the federal habeas limitations period can be either (1) interdependent or (2)

independent of the Virginia habeas statute of lim itations.

The federal habeas limitation period is interdependent when a petitioner (Gproperly'' files a

direct and/or collateral appeal in state court within one year. 28 U.S.C. j 2244(d)(2). The

federal habeas limitations period is then tolled for the dlzration of the properly filed state

proceedings. 1d.

However, the federal and Virginia lim itations periods are independent when a petitioner,

like Jones, waits longer than a year after a final judgment to bring.a direct or collateral appeal in

the state cotut W hen the year threshold passes, the federal habeas limitation period will expire

even if the petitioner later timely files a petition in Virginia state court. Under such

circtlmstances, the limitations period is not' Strevived'' by a timely state habeas petition, and

statmory tolling plzrsuant to j 2244(*(2) is unavailable- the federal petition is already tmtimely

under the AEDPA. See Villecas v. Johnson, 184 F.3d 467, 472 (5th Cir. 1999) (holding d&a

prisoner will not be able to revive an expired LAEDPA) limitation period by simply filing a state

etition in coilformity with basic procedural requirements'').P

filing state habeas petitions is not an

unconstitutional impediment as contemplated by j 2244(d)(1)(B). See Ocon-parada v. Yotma,

No. 3:09cv87, 2010 WL 2928590, at *3 (E.D. Va. July 23, 2010).

Second, Virginia's statute of lim itations for

To invoke j 2244(1)(B), a
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petitioner must show that (1) he was prevented from filing a federal habeas petition, (2) by State

action, (3) in violation of federal law. See Ecerton v. Cockrell, 334 F.3d 433, 436 (5th Cir.

2003). The petitioner's misunderstanding of the 1aw and his obligation to exhaust state remedies

tGdog) not qualify as an çimpediment to filing an application created by State action in violation of

the Constitution or laws of the United States.''' Ocon-parada, 2010 W L 2928590, at *3 (quoting

28 U.S.C. j 2244(d)(1)(B)). Therefore, Virginia's longer habeas limitation period, or the

differences between Virginia and federal stam te of limitations neither (tdeceives a defendant into

missing his federal deadline,'' nor ççacttzally prevents'' a petitioner from filing his federal petition.

Id.; see also Ferguson v. Palmateer, 321 F.3d 820, 823 (9th Cir. 2003) (rejecting arguments that

Oregon's two-year statute of limitations created an unconstitutional Gitrap'' for state prisoners).

Third, the requirement that Jones file a state habeas petition to exhaust llis claims is not

an extraordinary circumstance that justifies equitable tolling. See Ocon-parada, 2010 WL

2928590, at *3; Ferguson, 321 F.3d at 823.Exhaustion is a basic procedural requirement. lt is

not atl exceptional circumstance.See United States v. Sosa, 364 F.3d 507, 512 (4th Cir. 2004)

(collecting cases holding that Stignorance of the 1aw is not a bàsis for equitable tollinf').

111.

For the foregoing reasons, 1 grant Respondent's m otion to dism iss and dism iss the

petition for a writ of habeas copus. Based upon my finding that Petitioner has not made the

requisite substantial showing of a denial of a constitutional right as required by 28 U.S.C. j

22534c), a certificate of ap ealability is denied.

ENTERED thi e' day of Novem ber, 2018.

SE 1OR UNITED STATES DISTRICT JUDGE
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