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IN THE UNITED STATES DISTRICT COUFT
FO R TH E W ESTERN  D ISTRICT OF W RGIN IA

R OAN O U  D IW SION

W ILLIAM  R O BIN SON ,
Petitioner,
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D AW D  W . M AW YER, et al.y
Respondents.

CASE N O . 7:18-CV-00D 8

By: H on. M ichael F. U rbansld
Chief United States Distdct Judge

M E M O R AN D U M  O RD E R

W illiam Robinson, currently being held at the Princ e W illinm - M anassas Regional Adult

Detention Center, complains that his constitutional  rights and rights under Virginia state 1aw were

violated while he was apatient at W estem State Hosp ital in Statmton, Virgiëa (W SH). Proceeding

pro se, Robinson filed this lawsuit seeking relief via 42 U.S.C. j 1983. Defendants Mary Clare

Sm ith, M .D ., David W . M awyer, Eugene Sim opolous, M . D., Brian K iernanj Sgt. Kaleigh Bishop,

Sgt. M atthew M ercer, Sgt. Andrew W ilhelm, Sgt. Brad  Carter, and Trent Humphdes, al1

employees of W SH, have filed a m otion to dism iss. E CF No. 33. Defendants Douglas Brydge, a

Virginia State Trooper, and Liz Garvey, an adult pr otective services Nvorker enzployed by

Shenandoah Vallçy Social Services, filed separate m otions to dismiss. ECF Nos. 36, 41. Robinson

responded to the m otions to dism iss, m nking this ma tter ripe for disposition.

Also pending is Robinson's motion to nm end M s compl aint to allege that a11 defendants

acted under color of state 1aw in their individual and offcial capacities. He also seeks to add

lmknom z staffm em bers whom  he alleges were directly in charge of secudty in his lmit. ECF N o.

45. For the reasons set forth below, the m otion to amend is GR ANTED ; the motions to dismiss

are GRANTED and Robinson's lawsuit is DISM ISSED in its entirety for failure to state a claim .

Robinson v. Mawyer et al Doc. 52

Dockets.Justia.com

https://dockets.justia.com/docket/virginia/vawdce/7:2018cv00138/110924/
https://docs.justia.com/cases/federal/district-courts/virginia/vawdce/7:2018cv00138/110924/52/
https://dockets.justia.com/


BACK GROUND

1. Factual Allegations

The following facts, wbich ate taken ftom  Robinson' s com plaint, the m oéons to

disnaiss, llis response to the m odons to dismiss, a nd all the attached exhibits, ate accepted as

tt'ue for ptuposes of the defendants' m odons.l On A pril 21, 2017 Robinson was adnnitted to

W SH via an ozdet for a psychological evaluadon by t he Prince W illiam  County Citcuit Cotut.

ECF N o. 34-1 at 1. H e w as facing charges of abducdo n, attem pted robbery, conspizacy to

com m it robbery, failure to appeat, grand larceny, p ossession of a flteatm  by a convicted felon,

and use of a f'lrentm in com m ission of a felony. EC F N o. 34-3 at 1.

In the evening of M ay 5, 2017, Robinson was lying i ta llis room  trying to sleep when 1

fem ale patient entered his room  and clim bed into ll is bed. H e got up and told her to leave but

she would not. He ctid not know what to do and did not want to get in trouble so he left his

room . W hen he zeturned, she w as still in his bed. H e told her to leave and snatched the covers

off the bed. She reached up and grabbed his sweat s hitt and pulled him down on top of her,

locked het legs around him , and told lnim thatif th eyw ould have sex, she would leave. Because

he wanted het to leave and clid not want to get in ttouble, they had sex. The wom an still wolzld

not leave llis room , so he left again and when he r eturned to tlne room , she Snally left the

toom  and he locked the door. She returned and began  knocking on the locked door and

telling lnim  to let her in, but he refused. A t that  point the staff saw her and rem oved her fzom

1 See Canad v. Hod es, No. 7:17CV00464, 2018 WL 314 6792 (W .D. Va. 2018) (constoxing
additbnal facts irl ro se response as amendments to  complaint) and Scates v. Doe, No. 6:15-
2904-MFS-lU M, 2016 W L 8672963 O .S.C. 2016) (nodng t hat in evaluae g a modon to
dism iss, courts evaluate the com plaint in its entir ety, inclucling docum ents that are integral to
and relied on in the complaint when there is no que stion as to theit authendcity).



in ftont of ltis toom .ECF No. 1 at 5. The next day,  the same female patient pinned Robinson

wit.h her body in the phone booth area and staff ha d to tem ove her.

O n M ay 7, 2017, Robinson told two m em bets of his tr ea% ent team  what had

happened and told the entire team  the next day.ECF N o. 1 at 3, 5, 6. I'Iis team  w as aware of

what had happened and told him that m embers of the secutity staff wete going to talk to him .

O n M ay 9, 2017 he told secut'ity staff m em bers what  had happened and that the fem ale padent

cone ued to harass bim , including an episode earlie. r that day when she had trapped bim in

the television room  and staff had to rem ove her. EC F N o. 1 at 3. O n M ay 12, 2017 staff

moved Robinson to anothez area of the hospital, wll ich he described as ffharsher.'' Id. W hen

he was m oved to the new unit he fought with the adm inisttadon over educadon, food, water,

and safety and was forced to do things that Tfgot g himj assaulted.'' He also alleges that llis

treatment team stopped seeing him and pzoviding him  with any type of therapy. J.i

An investigatbn was started based on an ordet by de fendant D r. Sim opolous. ECF

N o. 40-1 at 1-2. A ccording to an invesdgadon zeport , defendant H umphties, the facility

inveségator, directed defendant W ilhelm  to intervie w Robinson and also to zeview video of

the enttance of Robinson's room  on the evening of M ay 5, 2017. Video ftles w ete m ade of

footage taken from  9:24 to 9:26 p.m ., 10:22 to 10:3 9 p.m ., and 12:38 a.m . to 12:42 a.m . Video

showed the fem ale padent entezing Robinson's room , and show ed Robinson leaving llis zoom

several ém es wlaile she zem ained inside. The last v ideo flle show ed two staff m em bers

zedirecting the w om an away from  Robinson's bedroom  door. Thete was no video recorded

inside the room . ECF N o. 40-1 at 3. W ilhelm noted t hat d'Ating these tim e periods staff

appeared to be conducdng their ' -minute checks. J. Z



Robinson desczibed to W ilhelm  the sam e incident he describes hete. In addidon,

Robinson told W ilhehn that the fem ale paéent was te lling other padents thai Robinson was

the father of her three childten and that she follo wed him thtoughout the unit, touching him ,

r abbing him, and pinning him against the padent pho nes. Li at 2. H e Fzlrfher told W ilhelm

that he was in feat and the simadon was affecdng ll is anxiety and deptession. Li

W ilhelm  noted that Robinson had reported the incide nt to sm dents who passed it on

to D z. Sim opoulos, who oldered the invesdgation. Th e facility director, defendant M awyer,

asked defendant M etcer to conduct an itw esdgation, w hich led to W ilhelm  conducting the

interview  and pulling the video footage. Id. at 2-3 .

Another m em ber of the secut'ity staff, defendant Ca zter, interdew ed the fem ale paéent.

H ez thoughts were disotganized, but when asked dire ctly if she went into som çone else's

bedroom  on the rlight of M ay 5, 2017, she said that  she did. She idenéfied the padent as

fV illinm '' and said he had kept telling her to go t o his room, so she did. She said he pulled his

ts dow n and said <<l don't have all dap'? H e asked het to tatn around and when she wouldPan ,

not, they 130t11 left the toom , but later tetuzned.  W hen asked if anything physical happened in

the bedroom , she said they had intercourse and she knew it w as wtong. W hen asked if both

partks weze agzreable to the intezcoutse, she said,  fY ea, it was.'' ECF N o. 40-1 at 3-4.

At som e point, anothet m em ber of the secutity staff , defendant Bishop, spoke with

Robinson, who told her that llis statem ent had not changed, but that the fem ale padent was

still bothering Aim . Bishop also noted that she spo ke to D r. Sim opoulos about the fem ale

paéent's com petency to consent to sexual intercours e, but he said the paéent had not been at

the hospital long enough for lnim to pzovide an app ropriate answer. Id. at 4.



Based on the interdews with Robinson and the fem ale  patient; ditector M awyet

decided to call the state police to flitther invest igate. D efendant state troopez Brydge w ent to

the hospital where he spoke with D r. Sim opoulos and  told him about Robinson's pencling

crim inal charges. O ther defendant staff m em bets, in cluclingM awyet, H umphries, D r. Iq ernan,

and adult pzotecdve services employee Liz Gazvey, w ere told about the chazges. Dz. Ioeznan

advised that W SH was aware of the chatges, and tlka t the hospital would move Robinson to

another unit because of recent events and also beca use of the violent nature of the chazges

agninst him . ECF N o. 40-1 at 5.

Trooper Brydge advised that the allegations of sexu al assault were a ffhe said she said''

sitazation and that he w as not going to investigate  furthet because the pardes had been

interviewed by hospital staff A11 pntties agreed wi th lais conclusion. Lda HumpH ies zepozted

that he and G arvey concluded that Robinson's allega éons against the fem ale patient were

unfounded. .Ldz. He added an ffAdministraéve lssue'' that serge ants W ilhelm, M ercer, and

Carter needed to rem em ber to always follow H ospital  lnstm cdon #4040 when confronted

with an allegaéon of sexual misconduct. J-da at 5-6 .

At som e point after the incident, the D isability La w Centet of Vitginia m ailed a H um an

Rkhts Complaint to defendant Mazy Clare Snaith, the  cuzrent'faciv es director at W SH.2 The

com plaint alleged that Robinson w as purslaing relie f tluough the H lxm an Rights Com plaint

process because he w as denied due process when the hospital failed to conduct an

invesdgadon into his alleged sexual assault. ECF N o . 40-1 at 7. The com pbint alleged that the

2 The com plaint w as ftled pursuant to 12 VAC 35-115 -175, wllich descdbes the process by
wlnich an individual can ftle a com plaint against h ealth care ptoviders that ate Ecensed, funded,
or operated by the Vitgitaia D epattm ent of Behavior al H ealth and D evelopm ental Services.



hospitalwas supposed to irlitiate an im pardal itw es dgadon into, or resoluéon of, the com plaint

as soon as possible, but no later than the next bus iness day. Instead, the hospital waited two

days to begin the investkadon and did not irlitiate  a <:201'' invesdgadon at all. 1d.

A s relief, Robinson asked for an apology for W SH 'S failure to ptotect him and provide

him  with a safe environm ent, fot not having followe d W SH 'S policies and ptocedures, and for

not having conducted an inteznal invesdgadon of his  com plaint. H e also asked that staff be
#

retrnined on trmanning their postgsj and following procedtues when incidents ate teported.''

Finally, sitlce he had been reaclm itted to W SH , he asked not to be assigned to groups wit.h or'

in close pzoxim ity to the fem ale padent. Id. at 8.

Smif.h responded to tlne letter on D ecem ber 7, 2017 . She said that the hospital took

acéon the sam e day Robinson tepotted the incident b y interviewitlg him and placing the

fem ale paéent on increased m orlitoring. She acknowl edged that W SH  did not take steps to

address llis discom fort and that they could have do ne so by transferring him to a different unit

in a more timely manner. Ld.a at 9. Smith also repo rted that the hospital completed an internal

review of lais com pbint, including a teview  of staf f perform ance of assigned duties, and

determ ined that they w ere carried out as requited. To increase protecéon of all chents at W SH ,

steps w ete taken to ensure that bedroom  doors wete closed while clients were sleeping at rlight

and the doors were then locked by staff so that the  room s colzld not be accessed by anyone

other than staff. Finally, Sm ith noted that when Ro binson was zeadnaitted to W SH , he was

housez in a sepatate area and floor from the female  padent. JA

The DisabilityLaw Center of Virginia responded to S nnith and assetted that the hospital

was out of compliance with the human rkhts regulado ns because it dtd not itweségate the
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assault and zespond to Robinson v'ithin twenty-fouz  hours of his com plaint and never

conducted a <O I 201:: itwestkadon. In addidon, Robi nson condnued to ask for an

acknowledgm ent of W SH'S alleged wrong-doing and an apologp Finally, he asked to have lnis

hlxm an rights com plaint treated in accordance with 12VAC35-115-175. Id. at 10. There is no

response ftom  W SH to the second lettet in the flle.

II. Causes of Action

Robinson makes tlae following cbims:(1) The sexual assault in his zoom, the assault

by the padent telephones, and the fact that he w as forced to stay atound the fem ale padent

ftom  M ay 7, to M ay 12, 2017 consdtuted negligence a nd m ental and em odonal and abuse on

the patt of the W SH defendants; (2) The itwestigati on, otdered by defendant Humphties and

conducted by defendants W ilhelm , Carter, M etcer, an d Bishop, was done poorly, which also

was negligent; (3) The failtue to remove the female  padent immediately was negligent and

abusive; (4) After he was moved to anotlzer unit, h is new trea% ent team stopped all treatment,

which he alleges was negligent and retaliatory; (5)  Defendants Hllmphries and Garvey failed

to talk to him or offet him colmseling which was ne glkent; (6) The secutity offcer defendants

wete negligent for failing to protect him while he was at W SH; (7) Defendant Hllmphdes was

neghgent fot fniling to follow inveségadve policies  resulting in neglect and abuse; (8)

D efendants Sm ith and M aw yet wete negligent foz allo wing staff to m ake poor decisions which

reslzlted in Robinson being neglected, abused, and assaulted from  M ay 5, 2017 thtough M ay

31, 20179 (9) Defendants Smith and Hlxmpllries teta liated agninst Robinson by having lnim

declared competent and dischatged on May 31, 2017; (10) Defendant Smith was negligent for

not accepting responsibility for the acdons of W SH employees; (11) Staff that was on duty on



the night of May 7, 2017 failed to protect him from  assault; (12) Staff on duty after M ay 9,

2017 failed to protect him from the female padent f rom that date until May 12, 2017; and (13)

D efendants Brydge, H llm phties, Ii eznan, G arvey, and Sim opoulos conspited to deny

Robinson due process by not allowing him to press c hatges and have his allegations heatd by

the court system . In a m odon to am end ftled on O cto ber 5, 2018, Robinson alleged that all

defendants acted under color of state law and acted  in thei.t individual and offkial capacides.

He also asked to name as defendants the unknown sta ff petsons itl his unit who were on duty

at the tim es he as assaulted and hrassed. Robinson seeks $5,000,000 in damages.

In their modons to dismiss, the W SH defendants and defendant Brydge atgue that this

coutt lacks subject matter jIltisdicéon ovez Robins on's cbims, that Robinson has failed to state

a cbim for relief, and that they are endtled to qua v ed im munity. D efendant G arvey atgues in

het m otion to dismiss that Robinson has failed to s tate a clnim against her.

D ISCU SSIO N

M otion to Dismiss Pursuant to Rule 12(b)(1)

The W SH  defendants and defendant Brydge m ove to dis miss pursuant to Fed.R.CiV.P.

12q$(1), alleging that this cotut lacks subject mat ter judsdicdon. They argue that because

Robinson cbims that many of the defendants' acdons were neglkent ot abusive, that he is

alleging only state law causes of acdqn and has fai led to allege violadon of a consdtudonal

right. In addidon, they argue that to the extent Ro binson is btinging a due process clnim  based

on any of llis allegadons, he is attem pdng to inflat e state law tott causes of acdon into

consdtudonal clnim s via misuse of the Foutteenth Am endm ent. They cite Paul v. D avis, 424

U.S. 693, 701 (1976), for its holding that the Fout teenth Amendment does not by its own



force extend to plsindffs a right to be free from a ll injury where the State may be charactedzed

as a tortfeasor.

lt is w ell established that a docllm ent flled ro se  is to be libetally consttued and a p - m

.î.q com plaint, regardless of how inartflllly pleade d, m ust be held to less stHngent standards

than fozmal pleadings dzafted by lawyezs. Erickson v. Pazdus, 551 U.S. 89, 94 (2007)9 Haines

v. Ketner, 404 U.S. 519, 520-521 (1972). A liberalr eading of Robinson's complaint, combined

with his responses to the' m odons to dismiss
, indicate that at the very least he is attem pe g to

plead substandve due process clnims against the W SH  defendants based on (1) the alleged

sexual assault and continued hatassment by the fema le padent;(2) the alleged failtue to

propetly invesdgate his sexual assault allegations clnim s against those defendants involved in

the invesdgadon (3) the decision not to pursue czim inal charges; and (4) the alleged retaliadon

that followed lnis tepordng. Accordingly, the colzr t ûnds that it has subject matter jutisdicéon

over these federal clnim s.

II. Rule 12(b)(6) M otion to Dismiss

To survive a modon to disnaiss undet Federal Rule o f Civil Ptocedure 12q$(6), a

complaint must contain suffkient factual allegaéons , which, if accepted as ttue, Tffstate a clnim

to zelief that is plausible on its face.''' Ashczof t v. I bal, 556 U.S. 662, 678 (2009) (quoting Bell

Atl. Co . v. Twombl , 550 U.S. 544, 557 ( 2007)). U nder the plausibility standard, a complaint

m ust contzn çfm ore than labels and conclusions'' or  a frfotmulaic recitadon of the elem ents

of a cause of acdon.'' Tw om bl , 550 U.S. at 555. Tl nis plausibility standard reqllites a plsindff

to dem onstrate mote than f<a sheer possibility that  a defendant has acted lanlawfilllp'' J-q-xb 1,

556 U .S. at 678.

9



W hen nlling on a modon to dismiss, the court accept s ffthe well-pled allegatbns of the

complnint as true'' and fTconsttuegsj the facts and  reasonable inferences dedved thetefzom in

the light most favorable to the plainéff.'' Ibarra v. United States, 120 F.3d 472, 474 (4th Cit.

1997). W hile the cotut must accept as tt'ue all wel l-pleaded facmal allegadons, the same is not
, '

tt'ue for legal conclusions. ffTllreadbare tecitals  of the elements of a cause of acdon, supported

by m ete conclusory statements, do not suffice.'' J - q-p-.b 1, 556 U .S. at 678. A coutt need not accept

as ttnle fTTlegal conclusions, elem ents of a cause of acdon, . . . bate assertions devoid of further

factual enhancem ent, . . . unwattanted infetences, unzeasonable conclusions, ot argum ents.'''

m chardson v. Sha iro, Fed. Appx. , 2018 W .L 4520372  (4t.h'Cit. 2018) (quodng Nemet

Chevrolet, Ltd. v. Consïlmeraffairs.com, Inc., 591 F.3d 250, 255 (4th Cir. 2009)) (inteznal

quotadon marks omitted). Thus, a complaint must pze sent sufhcient nonconclusory facmal

allegaéons to support a reasonable inference that t he plsindff is endtled to zelief and the

defendant is Jiable for the llnlawftzl act or omiss ion alleged. See Fzancis v. Giacom elli, 588

F.3d 186, 196-197 (4th Cit. 2009) (afif-ming disnai ssal of cllim that simply stated a legal

conclusion with no facts suppordng the allegation) and Ifing v. Rubenstein, 825 F.3d 206, 214

(4th Cir. 2016) (f%a,re legal conclusions Tare not endtled to the assllmpdon of truth' and ate

insufficient to state a clspim.'7) (quodng J-q-xb 1 , 556 U.S. at 679).

111. Liability under 42 U.S.C. j 1983

To pzevail on a cbim fot a civil rights violadon un der 42 U.S.C. j 1983, a plaindff must

establish (1) that he has been deprived of a right,  privilege ot immunity secured by the

Consétazdon ot laws of the United States and (2) th at the conduct about wbich he complains

was committed by a petson acting under coloz of sta te law. Dowe v. Total Acdon A ainst

10



Pover in Roanoke Valle , 145 F.3d 653, 658 (4th Cir . 1998). Cllims for violadon of

substanéve due process are acéonable under j 1983. Zinermon v. Butch, 494 U.S. 113, 125

(1990).

Chims brought agsinst defendants in their offcial c apacides ate not cognizable in j

1983 lawsuits because neithez a state noz its ofik i alsacdng in their ofhcial capacides aze

pezsons for ptuposes of j 1983. WiII v. Michi an De  't of State Police, 491 U.S. 58, 71 (1989).

Thus, a clqim  brought agninst an ofhcial in his or her ofhcial capacity is not considered a suit

against the ofhcial, but rather a suit agninst the offkial's offk e. Because the Eleventh

Am endm ent prohibits cout'ts from  entertnining an ac don against the state, Alabam a v. Pu h,

438 U.S. 781, 782 (1978), it also pzohibits courts from considering clqims agninst defendants

in thei.t official capacides. Cromer v. Brown, 88 F .3d 1315, 1332 (4th Cit. .1996).

Robinson has sued the defendants in 130th theit ind ividual and ofhcial capacides.

Accordingly, any clsim s Robinson brings ar inst defe ndants in thei.r ofûcial capacities are

disrnissed.

A. Qualilied Immunity

The doctrine of qualihed im m lanity affords protecdo n against individual liability for

civil dam ages to offkials insofar as their conduct does not violate cleatly established statutory

ot consdtuéonal tights of wlnich a reasonable perso n would have known. Peatson v. Callahan,

555 U.S. 223, 231 (2009) (quoéng Harlow v. Fitz eta ld, 457 U.S. 800, 818 (1982)). Stated

another way, Trgqjualified immunity protects offcia ls Twho commit consdtudonal violadons

but w ho, in light of clearly established law , could  reasonably believe that thei.t acdons were

lawftll.''' Booker v. South Carolina De t. of Corre ctbns, 855 F.3d 533, 537-538 (4th Cir.



2107) (citing He v. Purnell, 652 F.3d 524, 531 (4th  Cir. 2011) (en bancl). The doctrine

weighs the need to hold public offkials accountable  for irresponsible exercise of power agninst

the need to sllield offkials ftom  harassm ent, clist raction, and liability when they perform  thei.r

dudes responsibly. Booker, 855 F.3d at 538 (citing Pearson, 555 U.S at 231).

ln perform ing a qualified immunity analysis, a cout t must ftrst detetm ine the specifk

dght that the plaindff alleges was inflinged by the  challenged conduct. J-I.L (cidng Winfield v.

Bass, 106 F.3d 525, 530 (4th Cir. 1997) (en bancl).  The court then must ask whether a

consdtudonal violadon occurred and w hether the dght  violated w as cleatly established at the

time the ofûcial violated it.The quesdons need not be asked in a pardcular otder. Ld-s (ciéng

Mel at ex rel. M el ar v. Greene, 593 F.3d 348, 353 (4th Cir. 2010) and Peatson, 555 U.S. at

236). The plaindff bears the butden of showing that  a consdtudonal violation occurzed, while

the defendant beats the btuden of showing entitlem e nt to quau ed im m unity. Puznell, 501

F.3d at 377.

B. Supervisory Liability

The doctrine of respondeat supedot does not apply t o j 1983 clnims. Monell v. De 't

of Soc. Setvs. of City of N ew York, 436 U.S. 658, 6 91

renaised upon <faP

subotdinates' misconduct may be a causaéve factoz i n the constiméonal itjuties they inflict

on those committed to theit care.'' Slaken v. Potte r, 737 F.2d 368, 372-73 (4th Cir. 1984).

The Fourth Circtzit has set fozth three elem ents ne cessary to establish supervisory liability

(1978). Liability of supervisors is

tecognidon that supervisory indifference oz tacit a uthorizadon of

undet j 1983:

(1) that the supervisor had actazal or construcéve knowledge that llis subozclinate was
engaged in conduct that posed <ça pervasive and unr easonable tisk'' of constitudonal



91ju1-), to cie ens like the pllintiff; (2) that the  superdsot's response to that knowlqdge
w as so inadequate as to show ffdeliberate indiffete nce to or tacit authorization of the
alleged offensive pracdces,''; and (3) that there w as an ffaffitvnadve causal link'' between
the supervisoz's inacdon and the particular constit tztional injury suffeted by the
plninfjff. . . .

To saésfy the tequirem ents of the fttst elem ent, a plaindff m ust show  the following:

(1) the superdsor's knowledge of (2) conduct engage d in by a subotdinate (3) wheze
the conduct poses a pezw sive and unreasonable risk of consdmtional injury to the
plainéff. Slaken, 737 F.2d at.373. Establishing a f fpervasive'' and ffurlreasonable'' risk
of hnt'm requites evidence that the conduct is wide spread, ot at least has been used on
sevetal diffezent occasions and that the conduct en gaged in by the subordinate poses
an unreasonable zisk of hntm or consdttzdonal injur y. Id. at 373-374.

Shaw v. Sttoud, 13 F.3d 791, 799 (4th Cir. 1994) (o ther inteznal citadons omitted). A pbindff

m ay establish deliberate indiffezence by showing a supervisor's fffcontinued inacdon in the face

of documented widespread abuses.'''ida (cie g Slaken , 737 F.2d at 3 73). Proof of causaéon

m ay be ditect or it m ay be supplied by the tott pri nciple that holds a person liable for the

natutal consequences of theit acdons. ld. (citing S laken, 737 F.2d at 376).

IV. Fourteenth Am endm ent Substantive D ue Ptocess

TTlnvoluntarily com m ited padents in state m ental he alth hospitals have a Folxtteenth

A m endm ent due pzocess tight to be ptovided safe con didons by the hospital adrniniqtzators.''

Ammons v. W ashin ton De t. of Social and Health Ser dces, 648 F.3d 1020, 1027 (9th Cir.

2011). dflf it is crtzel and unusual punishment to hold convicted criminals in unsafe condiéons,

it m ust be unconstM donalto confine the itw oluntalil y com m iaed- who m ay notbe punished

at all- in unsafe conditions.'' Youn ber v. Romeo, 4 57 U.S. 307, 315-316 (1982).

The radonale for this ptinciple is sim ple enough: w hen the State by the affltvnadve
exercise of its power so testtlins an individual's liberty that it rendezs him unable to
care for him self, and at the sam e tim e fails to pro vide fot his basic hum an needs---e.p,
food, clothing, shelter, m edical care, and reasonab le safety- it transgresses the
substandve lim its on state acéon set by the Eighth Am endm ent and the D ue Process
Clause.



Deshane v. Winneba o Coun De t. of Social Services,  489 U.S. 189, 200 (1989).

The Consdtution requiresthat couzts make certain th at professional judgment is

exercised. Youn ber , 457 U.S. at 321. A decision, if made by a professional/ is pteslAmpdvely

valid. ffgfjiabiltty may be imposed only when the d ecision by the professional is such a

substandal deparnlre from accepted professional jud gment, pracdce, ot standatds as to

dem onsttate that the person responsible actually di d not base the decision on such a

judgment.'' idz. at 323. In Patten v. Nichols, 274 F.3d 829, 843 (4th Cit. 2001), the Fourth

Citcuit noted the following:

Beyond recognizing that the standard requires proof  of m oze than m ere negligence,
courts have had som e diffkulty deterlnining ptecise ly how far the professional
judgment standard falls from negligence on the culp ability continuum.'? Com are
Yvonne L. v. New Mexico De 't of Human Servs., 959 F.2d 883, 894 (10+ Cir. 1992)
(doubdng whethet dfthete is much difference'' betwe en the delibezate indifference
standatd and the Youn ber standard), with Doe v. Ne w York City Dep't of Soc.
Servs., 709 F.2d 782, 790 (2d Cit. 1983) (stadng th at in Youn ber , dftlae Cotzrt adopted
what is essendally a gross negligence standard'); s ee also Shawv. Strackhouse, 920 F.2d
1135, 1146 (3d Cir. 1990) rTrofessional judgment, l ike recklessness and gross
negligence, genezally falls somewhere between simpl e neglkence and intenéonal
misconduct.').

N evertheless, it is clear that evidence showing a m ere depart'ure from  that applicable standatd

of caze is insufûcient to shoiv a consdttzdonal vio ladon. Patlen, 274 F.3d at 845. The cotztt

will exannine Robinson's cbim s in light of tlais st andard.

3 The Youn ber court defmed ffprofessional decision maker'' as a person competent, whether
by educadon, ttaining, or experience, to m ake the p ardculaz decision at issue. D ay-to-day
decisions regarding care, including decisions that m ust be m ade without delay, necessarily w111
be made itl many instances by employees witlwut fot mal training but who are subject to the
supervision of qualihed persons. Youn bet , 457 U.S . at 323 n. 30.
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A . Initial Assault

Robinson does not allege that any of the nanAed defe ndants Neere present on the

evening of the alleged assault. N or does he assert that they had knowledge that the assault was

going to happen and failed to prevent it. Thus, it is clear that he has failed to state a clsim  that

any of the nam ed defendants violated his rights by failing to stop the assault.

Robinson also nam es as defendants the unknown staff  m em bers who w ete dizectly in

charge of sectuing lzis urlit and it is assllm ed fo r purposes of this m oéon that Robinson w ould

be able to learn the nam es of the staff m em bets who  wete ptesent. A s discussed above,

conduct which am ounts to no m ote than simple neglig ence does not consdtute a kioladon of

the tight to substantive due process. Robinson alleg es that when he discovered the female

patient in lais room , he left because he w as afraid  of gete g in trouble, but then retarned and

had sex w1:.11 her so that she w ould leave. At no p oint did he alert staff that the fem ale padent

was in his toom  or that hewas havitlg any sort of t touble wit.h her and nothingin his allegadons

indicates that any staff m embez was aware of what w as happening in llis room .

W hile it is possible that staff could have been m or e attendve to the whereabouts of the

paéents, Robinson's allegadons simply do not descri be a conséttzdonal violadon on the part

of the staff members. See Beck v. Wilson, 377 F.3d 884, 890-891 (8th Cir. 2004) (fincling that

neither failure to conduct Tfface checks'' of paden ts dlaring twenty to thitty-m inute Hm e pedod

nor being absent from  the nurse's stadon to fill m e dicadons at tim e paéentwas being assaulted

amounted to more than mete negligence) and Shaw b S train v. Strackhouse, 920 F.2d 1135,

1143 (3rd Cit. 1990) (fincling that single incident  of fniling to keep watch over mentaEy disabled

person wllich resulted in llis leaving or being tak en to anothet atea and sexually assaulted was
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ffisolated mishap'' and did not amount to moze than  mete neglkence). Accotdingly, Robinson

has failed to allege a consdtudonal cause of acdon based on the initial assault agninst any

nam ed or unnam ed defendant and those clnim s are cli sm issed.

B. Adi tional A ssaultive Behavior

Robinson clpims that the female padent assaulted ln im again the next day, M ay 6, 2017,

when she pinned him to the wall with her body. W hen  the staff saw  what she w as doing,

som eone cam e and rem oved hez. A t that point, Robins on had not yet reported the sexual

assault to lais treatm ent team  and therefore none o f the defendants w ete aware of the fem ale

paéent's behavior. Therefore, for the sqm e reasonb that Robinson did not state a cause of

acdon based on the irlidal assault, he cannot base a cause of acdon on the second assault

because he cannot show the assault occurred because  a professional em ployee substandally

departed from accepted judgment, pracdce, ot standa rds.

Robinson reported the incident to sm dent workers on  M ay 7, 2017 and on M ay 8, 2017

he told his entite treatm ent team  what had happened . H e clnim s that on M ay 9, 2017 the

female padent trapped lnim in the television room g nd staff once again removed het. In

addidon, he w as forced to continue to be around her  undl M ay 12, 2017 when he was m oved.

W hile it undoubtedly was uncom fortable to be around  the padent, the staff zesponded to the

fem âle patient's acdons by rem oving her fzom  Robins on's presence and he does not allege

that she touched him after May 6, 2017. Construing the factual allegadons ita tlae lkht most

favorable to Robinson, the acdons of the fem ale pad ent, descdbed as trapping him in the

television room and being in lzis presence for thre e or fouz days, do not rise to the level of



violaéons of his zight to zeasonable safety. A ccoêcl ingly, chim s ar inst all defendants based

on the assaults and harassing behavior are disnaiss ed for fatl' tlre to state a clnim .

C. Investigation

Robinson contends that defendants involved in the i twestkadon of the sexual assault

cbim did a poor job. Constmling lais pleadings libe rally and giving him the beneft of the doubt,

the court reads the allegadon as a cbim that the in veségadon was so defkient that it violated

his right to substantive due process. Robinson asse rts that the itwestkators clid a poor job of

interrogadng the fem ale patient because in the repo l't of the itw eségadon, it does not appear

that the itw esdgators asked her about speciûc alleg adons Robinson m ade, such as his asking

her to leave séveral tim es and her p llling him down  on top of her. H e singles out defendant

Hllmphries for failing to follow invesdgadon polici es and procedtues. H e also avers that the

itw esdgatots treated the female patient like the vi ctim in the assault and that lais ttea% ent

tenm began to treat him as if he had assatzlted her .

The Kfconstittztion creates no endtlem ent to grieva nce procedlzres or access to any such

ptocedute voluntarily established by the state.''Ad ams v. ltice, 40 F.3d 72, 75 (4th Cit. 1994).

ln the context of an Eighth Am endm ent deliberate in difference clnim , çrfaillzre to invesdgate''

m ay becom e actionable when a plainéff is tc ing to s how that a supervisor was aware of a

previous pattern of conduct and failed to investiga te it, leading to flxtther incidents. Lavender

v. C#  of Roanoke, 826 F.supp.zd 928, 935-936 (W .D. Va. 2011). Robinson is not making

such a clnim here and llis fçfailute to itw esdgate' ' allegadon, stancling alone, does not state a

clnim for violadon of a consétudonal right.
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Noz does an allegadon that a state actor violated a  W SH policy, without mote, amount

to a constitazdonal violadon. See Iticcio v. County  of Fairfax, Va., 907 F.2d 1459, 1469 (4th

Cir. 1990) (stating that violadon of state-created procedures does not violate the consdtudon

if the plaintiff otherwise teceived ptocess he was due) and Mords v. City of Danville, Va., 744

F.2d 1041, 1048 n. 9 (4th Cit. 1984) (noting that t he mere fact that a state agency violates its

own procedures does not mean it has conttavened fed eral due process requirements). Thus,

to the extent Robinson com plains that W SH  clid not follow its own itw esdgadve policies, he

has failed to state a clnim  for a due pzocess viola éon.4 Cloim s agninst H llm phties, W ilhelm ,

Carter, Mercer, and Bishop based.on the investkadon  are dismissed.

D . Retaliation and Failute to M ove Fem ale Patient

Robinson clnim s that after he com plained about the sexual assault, he suffered

retaliation when W SH staff m oved him to a harsher e nvitomnent and m ade a prem ature

fmding that he wascompetent, tesulting in his disch atge back to ja.11. To state a chim of

retaliadon based on ptotected speech, a plaintiff m ust allege that (1) the speech was protected;

(2) the alleged retaliatov acéon adversely affected  the protected speech and (3) a causal

relationship existed between the protected speech a nd the retaliation. Raub v. Cam  bell, 785

F.3d 876, 885 (4th Cir. 2015). A bare asserdon of r etaliadon does not state an acdonable cbim.

Tw om bl , 550 U .S. at 555. M oreovet, it is not enough  to state a clnim that the protected

4 M oreover, even if there were a consdttzéonal righ t to an itw eségadon under these
circum stances, Robinson has not pleaded facts showi ng that the W H S invesdgadon in this
case was inadequate. Investkators interviewed Robin son and the female padent and reviewed
a video recorcling of the hallway outside Robinson' s room . The fem ale paéent adm itted having
intercolzrse with Robinson but said it was consensu z. The fact she did not aclm it to sexually
assaulting Robinson is not a reflecdon on the adequ acy of the invesdgadon.
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expression played a tole or was a motivadng factot in the zetaliadon. Rathet a plaindff must

show that t<but for'' the protected speech, the def endant w ould not have taken the alleged

retaliatory acdon. A m . Civ. Libeo es Union v. W iconn ico Cntp, 999 F.2d 780, 785-786 n. 6

(4th Cir. 1993).

In tlais case, Robinson m akes a bare allegadon that  he was m oved to a harsher

environm ent following the investigadon. Fitst, he d id not describe the condidons in the new

environm ent, other than to say he was geténg into a rgum ents wit.h staff and that som eone

ffforced ghiml to do things that got gl1iml assault ed.'' ECF No. 1 at 3. Second, the notes from

the itw estigation reflect that D r. lfietnan advised  that Robinson was going to be m oved to

Unit 2 EIm  'fdue to the recent events and the viole nt crim es'' that he w as accused of

com m itdng pdor to being admitted to the hospital. E CF N o. 40-1 at 5. Thus, it does not

appear that Robinson has pleaded sufhcient facts to  show that Tfbut for'' his com pbint, he

would not have been m oved.

ln adclidon, Robinson has not pleaded facts sufhcie nt to overcom e the presum pdon

set out in Youn ber that liability m ay be im posed o n a professional only if a decision was

such a substantial depatttue from accepted ptofessi onal judgment, practice, or standards as to

demonsttate that the professional actually did not base the decision on such a judgment.

Robinson asked to be kept away from  the fem ale pade nt and while he m ay w ell have preferred

that she, tather than he, be m oved, he has not plea ded facts to show that Dr. Iq etnan's

decision to move llim and not her was not based on pzofessional judgment.

Robinson also clnim s that after he was ttansferred to the new unit, llis trea% ent team

refused to tteat lnim . H is allegadon that the failu re to treat him was retaliatory is a legal
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conclusion unsupported by facts. Addidonally, Robin son was only in the new utlit for

apptoxim ately three w eeks until he was discharged. E ven if the failtzre to treat him in that

period wete negligent, the professional judgment st andatd is not a malpractice standazd and a

depnttnare ftom accepted professional judgment must  be substandal to give rise to liability.

Patten, 274 F.3d at 845 (citing Youn bet , 644 F.2d  at 178). Robinson has failed to state a

clnim based on his allegaéon that llis was not ttea ted aftez his transfez.

Regarding lais discharge, a docum ent subm itted by t he W SH  dèfendants shows that the

order that Robinson be evaluated w as entered on A pd l 7, 2017 and received by the

D epar% ent of Behavioral H ealth and D eveiopm ental Se rvices on April 11, 2017. The

evaluadon w as due on M ay 26, 2017. ECF N o. 34-1 at 1. Robinson w as adm itted to W SH on

April 21, 2017. ECF N o. 34-3 at 1. A lthough the itl idal evaluadon is not in the recotd, on M ay

26, 2017 the circuit cout.t ozdered that Robinson b e treated in an effozt to restore him to

com petency. ECF N o. 34-2.

Robinson assezts that he w as discharged on M ay 31, 2017 following a Snding that he

was restoted to com petency. H e contends that the fa ct that he was found com petent and

eligible for discharge only hve days after he was o rdezed tteated indicates that the discharge

was retaliatoly based on his having com plained of s exual assault.

Defendants subnaitted a letler from a clinical psyc hologist to the circuit colzrt judge

dated August 14, 2017 wllich zefers to the discharg e. ECF N o. 34-3. The psychologist notes

that at the dm e of llis discharge, Robinson was dia gnosed only w1t.11 opioid use disorder and

stim ulant use disorder. H e was not ptescribed any s cheduled m ental health m edications dlxtitng

bis stay because he showed no need for them . H e was able to recount details of the alleged
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sexual assault and aftet he was ttansferzed to the new unit, he could accurately describe the

differences between the old unit and the new unit. H owever, he declined to discuss lzis legyl

situadon w hen given an oppoztaznity to do so. H e sho wed no evidence of hazucinadons or

delusions. In adcH on, staff heard him  talking with peers about how  to appeat m entally ill in

ozder to stay in the hospital longet. Id. at 2.

Robinson has not overcom e the presumpdon that the d ischarge decision w as m ade by

a professional staff m em ber and in accordance w1t.1 1 accepted standards. Accordingly, his

cbim s against defendants Snlith and H um phlies based  on lzis ttansfer to another unit and

discharge from  W SH  are disnlissed for failute to st ate a claim .

E . Failure to Bring Charges

Robz son asserts that defendants Brydge, H lzm phties,  Ii etnan, G atvey, and

Sim opoulos conspired to deny him due process by not  allowing him to press charges and have

his allegadons heatd by the court system . As an itn idal m atter, the W SH defendants and G arvey

are not law  enforcem ent ofhcets and clid not have a uthority to m ake a decision about whether

to ptoceed with crim inal chatges against the fem ale  padent. Thezefote, Robinson has failed

to state a clnim against them  for conspiracy to den y him due ptocess.

Brydge was the state trooper who went to W SH to inv estkate Robinson's allegaéons

and stated that he declined to pursue the m atter 6l tther because it was a fçhe said she szd''

sim adon. Although Robinson clsim s tlais decision vi olated llis conséttztional rights, <fa pdvate

ciézen lacks a judicially cognizable interest in th e prosecudon ot nonprosecudon of another.''

Linda R.S. v. ltichard D., 410 U.S. 614, 619 (1973) . See also Smith v. Mccarth , 349 Fed.

Appx. 851, 859, 2009 W L 3451714 (4th Cir. 2009) (co mmenting that because plaindffs in j



1983 action had no tight to a ctim inal invesdgation  ot ptosecudon of another, they failed to

allege violation of a clearly established statutory  or conslituional dght) and Rile v. Patterson,

No. 9:07-2655-HFF-GCK, 2007 W L 2471203 at * 2 (13. S.C. 2007) (flncting that j 1983 clmim

that a prisonet's consdtudonal dghts w ere violated by lack of ctim inal prosecudon of another

did not state a viable legal clsim and collecdng ca ses). Thus, Robinson has failed to state a

clsi im fot violadon of lais right to due process o n these facts and this clnim is dismissed agninst

all defendants.

F. Failure to Provide Counseling

Robinson also alleges that defendant Garvey, an adu lt protecdve services wotker, failed

to aid, counsel, and assist him after he was sexual ly assaulted. H e com plains that she ffwas and

is a tesponsible party in denying pbintiff due ptoc ess and neglecdng this padent all together

gsicl.'' ECF No. 44 at 1. However, as discussed abo ve, Robinson has not shown that he

suffered a violaéon of his due pzocess dghts relate d to the sexual assalzlt or the invesdgadon

that followed. Addidonally, the investkadon report shows that Garvey patdcipated in the

m eeting whete W SH staff and defendant Brydge discus sed Robinson's allegadons, indicadng

that G arvey did not neglect him altogethet. Finally , as a professional, G arv'ey is endtled to the

Youn ber presum pùon that she acted in a m anner cons istent w1t.17 accepted professional

judgmento ptacdce, or standards and nothing in Robi nson's clnim tebuts that pzesumpdon.

For these zeasons, Robinson's cloim s agninst G arvey  are clismissed for fatl' ute to state a clnim .

G. Supervisory Claim s

Robinson also com plains that defendants Smith and M aw yer were negligent for not

accepdng responsibility for the acéons of W SH em plo yees. H owçver, not only has Robinson
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failed to state a clnim for a constitudonal violado n committed by any.,staff petson, he has

pleaded no facts to show that Sm ith or M awyer evhib ited superdsory indifference or tacit

authodzadon of any suborflioates' misconduct. Accor clingly, he cannot show  that theyviolated

lnis consdttzdonal right to substandve due process.

Based on the foregoing, the m otbns to disnniss, ECF  N os.33, 36, and 41, ate

GRAN TE D . Robinson's m odon to nm end, ECF N o. 45, is GRAN T ED . A11 of Robinson's

j 1983 cbims against all defendants, in thei.r indi vidual and ofhcial capacides are

DISM ISSED.S Putsuant to 28 U.S.C. j 1367(c), the co utt declines to exercise supplemental

judsdicdon ovet any state law clnims that he raises . An appzopdate order will be entered.

The Clezk is ditected to send copies of this m em ora ndum  opinion and accom panym' g

order to Robinson and to counsel of zecotd for Resp on'dent.

It is so O RD ERED .

swvsu o: ow -w /.- z o t y
' 

. 
.z &..,zx-./wf wr r .

M ichael E. r ansld
Clzief Umted States District Juzge

/

5 Although all the defendants alleged that they w er e endtled to qualihed im m unity, because
Robinson wholly failed to state a cause of acdon fo r a consdm donal violadon, there is no need
to conduct the qualihed im m utzity analysis.

23


