
IN TH E UNITED STATES DISTRICT COURT
FOR TH E W ESTERN DISTRICT OF VIR GINIA

ROANOK E DIVISION

CLERK'S OFFSCE .u .s nlsT. COURT
AT DANVILLE, VA

FiLED

sEP 272910
Lhx ctè-2U C. D

smlkDEP CL
ALLEN LEE GODFREY ,SR.,

Petitioner, Civil Action No. 7:18cv00182

M EM ORANDUM  OPINION

By: H on. Jacu on L. K iser
Senior United States District Judge

V.

HAROLD W . CLARKE,

Respondent.

Petitioner Allen Lee Godfrey, Sr., a Virginia inm at e proceeding pro K , fled a petition for

a writ of habeas corpus ptlrsuant to 28 U.S.C. j 22 54, challenging his 2012 convictions imposed

by the Circuit Court of Roanoke City. This m atter i s before me on respondent's motion to

dismiss. After reviewing the record, I will grant r espondent's motion and dismiss Godfrey's

petition.

1.

On April 1 1, 2012, in the Circuit Court of Roanoke City and pursuant to a plea

agreem ent, Godfrey pled guilty to assault and batte ry of a police officer, attem pt to disarm a

police officer, and grand larceny of a m otor vehicl e. On August 13, 2012, Godfrey filed a motion

to withdraw his guilty pleas. After a hearing on th e m otion, the court denied it on November 1,

2012. On Decem ber 6, 2012, the court sentenced Godf rey to a total term of thirteen years of

incarceration and entered final judgment the snme d ay. W ith the assistance of cotmsel, Godfrey

filed an appeal, arguing that the trial court erred  as a m atter of 1aw in denying his m otion to

withdraw his guilty pleas. The court denied Godfrey 's appeal after concluding that his claim had

no m erit. Godfrey did not further appeal to the Sup reme Cotlrt of V irginia.

Godfrey filed a petition for writ of habeas cop us t o the Circuit Court of Roanoke City,
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claiming that he was denied the effective assistance  of counsel at trial; he was denied due

process; the prosecution tampered with video footag e of the incident; Judge Apgar, the attorney

for the Commonwea1th, and his own lawyers were prej udiced against him; he was not competent

to enter his pleas; he was denied counsel during his  prelim inary hearing because the public

defender had requested leave to withdraw but was not  permitted to withdraw and, thus,

proceeded with a conflict of interest; Judge Apgar knew about the tampering of the video

recording; Godfrey was denied effective assistance when counsel did not present a11 of his issues

on appeal and she did not further appeal to the Sup rem e Court of Virginia even though she

çsknew of (hisq wishes''; his motion to withdraw il is plea was made in a timely fashion; his

motion to withdraw the plea presenteb a factual and  reasonable defense; his guilty plea was made

&tinadvisedly'' as a result of the coercion of his trial attorney; and his m otion to withdraw the plea

was based on the law. On February 18, 2015, the cou l't granted the habeas petition in part as to

the claim that counsel failed to file an appeal to the Suprem e Court of Virginia. The court

authorized a belated appeal from the Court of Appea ls of Virginia to the Suprem e Court of

Virginia. The court denied and dism issed a11 of God frèy's other claim s. The court fotmd that

Godfrey's ineffective assistance of cotm sel claim s against trial counsel were waived by his guilty

plea because he knew of them  at the tim e of his ple a; that his other ineffective assistance of

cotmsel claims failed tmder Strickland v. W ashinato n, 466 U.S. 668 (1984); and that the rest of

his claims were defaulted and ban'ed under Slavton v. Parrican, 205 S.E.2d 680 (1974).

Although the coul't dismissed the petition with pre judice, it noted that Godfrey's claims that

related to the voltmtariness of his plea and his m o tion to withdraw his plea were dism issed

without prejudice to Godfrey's right to address tho se issues in his belated appeal to the Supreme

Court of Virginia. Godfrey did not appeal the dism i ssal of the remainder of his habeas petition.
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W ith the assistance of counsel, Godfrey filed the a uthorized belated appeal in the

Suprem e Court of Virginia, arguing that the trial c ourt erred by wrongfully denying his motion to

withdraw his guilty pleas; the trial court en'ed by  wrongfully denying his m otion for a forensic

exnm ination of the video evidence; and the trial co urt en'ed when he was denied the effective

assistance of colm sel.l On M ay 2
, 2016, the court dismissed Godfrey's claims concerni ng his

motion for a forensic exnmination and of ineffectiv e assistance of cotm sel because they had not

been raised in the Court of Appeals of Virginia, an d refused his claim concerning his m otion to

withdraw his guilty plea. Godfrey did not file a pe tition for a writ of certiorari to the Suprem e

Court of the United States.

On September 21, 2016, Godfrey filed his second hab eas petition in the Circuit Court of

the City of Roanoke. Godfrey alleged that his arres t was tmlawful due to an tmspecified Fourth

Am endment violation and due to the arresting office r's use of excessive force; his trial and

appellate cotmsel were ineffective for the reasons stated in his first habeas petition; and his trial

and appellate cotmsel were ineffective in failing t o raise claim s of excessive force and a Fourth

Am endment violation. Godfrey also sought to reasser t a11 the claims he raised in his tirst habeas

petition concelming the voluntariness of his plea a nd his motion to withdraw his plea. On M arch

1, 2017, the court dismissed Godfrey's second state  habeas petition. The cotu't held that his

claim s concerning an unlawful azrest and trialcouns el's failure to raise excessive force and

Fourth Amendment claims were barred as successive t mder Virginia Code j 8.01-654(B)(2),

because Godfrey lcnew the facm al basis for those cl aim s at the tim e he fled his first habeas

petition, but failed to raise them . The court also held that Godfrey's claims concerning

ineffective assistance of trial and appellate couns el for the reasons stated in his ûrst habeas

1 Apparently counsel m istakenly filed Godfrey's bel ated appeal petition in the Court of Appeals;
however, counsel corrected the error by successfull y m oving the Court of A ppeals to transfer the petit ion
for appeal to the Supreme Court of V irginia.



petition, and his reassertion of the claim s concern ing the voluntariness of his plea and his m otion

to withdraw his plea, were a1l barred by the doctri ne of res iudicata because the court had

previously determined those issues adversely to God frey (by finding them waived by his guilty

plea, barred u'nder Slavton, or without merit), whe n it dis'missed his first state habeas petition.

The court also fotmd that to the extent they were l itigated in the Suprem e Court of Virginia by

the court's refusal of his petition for appeal, the  claim s concerning the voluntariness of llis plea

and his m otion to withdraw his plea were also ban'ed  from habeas review tmder Henrv v.

Hudson, 576 S.E.2d 495, 496 (Va. 2003) (:$EA) non-j misdictional issue raised and decided either

in the trial court or on direct appeal from the cri minal conviction will not be considered in a

habeas corpus proceeding.''). Finally, as to the cl aim that appellate cotmsel was ineffective in

failing to raise excessive force and Fourth Amendme nt claims, the cout't held that Godfrey had

not met llis bttrden under Strickland. Godfrey appe aled the dism issal of his second state habeas

petition and the Suprem e Court of Virginia refused the appeal on M arch 28, 2018.

Godfrey filed the instant j 2254 petition on April 19, 2018, raising the following claims:

(1) the state circuit cotlrt erred in adjudicating his state habeas petitions when it failed to find t hat

his first appellate cotmsel was ineffective and did  not grant him  an Elentirely new'' appeal instead

of a belated appeal to the Supreme Court of Virgini a; (2) that the state circuit court erred in

adjudicating Godfrey's second state habeas petition  when it determined that his claims were

barred by the doctrine of res iudicata, the success ive petition bar, Slavton, and/or Herlrv; and (3)

that Godfrey's second appellate counsel provided in effective assistance when he initially filed

the belated appeal in the Court of Appeals instead of the Suprem e Court of Virginia, and when

he failed to raise certain claim s in the belated ap peal.



II.

Godfrey's first two claim s in his instant federal h abeas petition assert that the state court

erred in adjudicating Godfrey's state habeas petiti ons. Errors occuning in state post-conviction

proceedings typically carm ot serve as a basis for f ederal habeas corpus relief. See W richt v.

Alwelone, 151 F.3d 151, 159 (4th Cir. 1998) (tt(Aq challenge to Virginia's state habeas

proceedings, cnnnot provide a basis for federal hab eas relief.'); Brvant v. Maryland, 848 F.2d

492, 493 (4th Cir. 1988); see also; Williams-Bev v.  Trickev, 894 F.2d 314, 317 (8th Cir. 1990)

(tGgAqn iv rmity in a state post-conviction proceedi ng does not raise a constitutional issue

cognizable in a federal habeas petition.''); Vail v . Proctmier, 747 F.2d 277, 278 (5th Cir. 1984)

(Eclnfinnities in state habeas copus proceedings do  not constitute grotmds for federal habeas

relief.''). This is because federal habeas relief i s available Etin behalf of a person in custody

ptlrsuant to the iudcment of a State court.'' 28 U. S.C. j 22544$ (emphasis added). S'Even where

there may be some error in state post-conviction pr oceedings this would not entitle (petitionerq to

federal habeas corpus relief since gpetitionerl's c laim here represents an attack on a proceeding

collateral to the detention of gpetitioner) and not  on the detention itself.'' W illiams v. M issouri,

640 F.2d 140, 144 (8th Cir. 1981). Accordingly, I c onclude that Godfrey's claims concerning

error by the state habeas cotu't are not cognizable  in this federal habeas petition and, therefore,

will dism iss them .2

2 M oreover , even if 1 were to consider the underlying claims as  if they had been raised directly to
this courq I conclude that that the state court's a djudication of the ineffective assistance of counse l claim
was not contrary to, or an unreasonable application  oll clearly established federal law and was not ba sed
on an unreasonable determination of the facts. Furt her, the clalm s concerning the voluntariness of his  plea
and m otion to withdraw his plea are barred from fed eral habeas review because the state court's findin gs
of procedural default Were based on adequate and in dependent state grounds, and Godfrey has not
demonstrated cause and prejudice or a miscarriage o f justice to excuse the default. See Coleman v.
Thompson, 501 U.S. 722, 729-30, 750 (1991).



111.

Godfrey also alleges that appellate cotmsel provide d ineffective assistance when he filed

Godfrey's belated direct appeal petition in the wro ng court and when he failed to raise certain

claims on appeal.

Godfrey did not present his claim  about the misiled  appeal petition to the state court.

(t(Aq federal court may not grant a writ of habeas copus to a petitioner in state custody unless the

petitioner has frst exhausted his state remedies by  presenting his claims to the highest state

court.'' Baker v. Corcoran, 220 F.3d 276, 288 (4th Cir. 2000); see O'Sullivan v. Boerckel, 526

U.S. 838, 842 (1999). In order to meet the exhausti on requirement, a petitioner (tmust have

presented to the state court Gboth the operative fa cts and the controlling legal principles.''' Kasi v .

Angelone, 300 F.3d 487, 501-02 (4th Cir. 2002) (quo ting Matthews v. Evatt, 105 F.3d 907, 91 1

(4th Cir. 1997)). t&A claim that has not been prese nted to the highest state coul't nevertheless may

be treated as exhausted if it is clear that the cla im would be procedurally barred under state lqw if

the petitioner attempted to present it to the state  court.'' Baker, 220 F.3d at 288; see Bassett v.

Thompson, 915 F.2d 932, 936-37 (4th Cir. 1990). Suc h claims are deemed simultaneously

exhausted and defaulted. See Burket v. Angelone, 20 8 F.3d172, 183 n.11 (4th Cir. 1999). If

Godfrey were to raise this claim to the state cotu' t now, he would be barred under both Virginia's

habeas corpus statute of limitations and Virginia's  bar .on successive petitions. See Va. Code

j 8.01-654(A)(2) and (B)(2). W here a state court's inding of procedural default is based on an

adequate and independent state ground, that finding  is not reviewable in federal habeas. See

Coleman v. Thompson, 501 U.S. 722, 729-30 (1991); W illiams v. French, 146 F.3d 203, 209

(4th Cir. 1998). The Fourth Circuit has recognized both Virginia's successive petition bar,

Virginia Code j 8.01-654(B)(2), and Virginia's habe as statute of limitations, Virginia Code
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j 8.01-654(A)(2), as adequate and independent state  1aw grotmds. See Clagç'tt v. Anaelone, 209

F.3d 370, 379 (4th Cir. 2000) (holding a claim to b e procedtlrally defaulted because it had been

barred in state court by Virginia's rule against su ccessive writsl; Gray -v. Netherland, 518 U.S.

152, 162 (1996) (holding that a claim barred by Va.  Code j 8.01-654(B)(2) was ltnot cognizable

in a federal suit for the writ''); W eeks v. Anqelon q, 176 F.3d 249, 273-74 (4th Cir. 1999)

(recognizing Virginia's time bar as adequate and in dependent).

A state prisoner can obtain federal habeas review o f a procedlzrally defaulted claim,

however, if he shows either (1) cause and prejudice  or (2) a miscaniage of justice. Coleman v.

Thompson, 501 U.S. 722, 750 (1991). To show cause, a petitioner must demonstrate that there

were Gtobjective factors,'' external to his defense , which impeded him from raising his claim at an

earlier stage. Murray v. Canier, 477 U.S. 478, 488 (1986). To show prejudice, a petitioner must

show that the alleged constimtional violation worke d to lnis actual and substantial disadvantage,

infecting his entire trial with error of a constitu tional m agnitude. ld. at 488. The (ûmiscarriage of

J'ustice'' exception is a nnrrow exception to the c ause requirem ent.A habeas petitioner falls

within this narrow exception if he can dem onstrate that a constitm ional violation has isprobably

resulted'' in the conviction of one who is ttactual ly irmocent'' of the substantive offense. Id. at

496. Act-ual innocence m eans ttfactual ilm ocence no t m ere legal insuffciency.'' Bousley v.

United States, 523 U.S. 614, (1998). In this case, nothing in the record supports a claim of actual

innocence and Godfrey offers nothing

Accordingly, I conclude that this claim is barred f rom  federal habeas review and, therefore, will

dismiss it.

to excuse his procedural default of this claim .



IV.

Godfrey also alleges that appellate counsel was ine ffective in failing to m alce certain

argllm ents in Godfrey's belated direct appeal. Godf rey raised this claim in his second state

habeas petition mld the court addressed the claim o n its merits.3 W hen reviewing a habeas claim

that has been adjudicated on the merits by a state court, a federal court may grant habeas relief

. only if the state court adjudication (1) (tresulted  in a decision that was contrary to, or involved an

lmreasonable application of, clearly establisheè Fe deral law, as detennined by the Supreme

Court of the United States,'' or (2) ttresulted in a decision that was based on an umeasonable

determination of the facts in light of the evidence  presented in the state coul't proceeding.''

j 2254(d). A state court's adjudication is consider ed contrary to clearly established federal law if

the state court arrives at a conclusion opposite to  that reached by the Suprem e Court on a

question of 1aw or if the state court decides a cas e differently than the Suprem e Court has on a

set of materially indistinguishable facts. W illiams  v. Tavlor, 529 U.S. 362, 412-13 (2000). A

state court decision unreasonably applies clearly e stablished federal 1aw if the court identifies the

con-ect legal principle, but llnreasonably applies it to the facts of the case. Id. at 413. It is not

enough that a state court applied federal 1aw incor rectly; relief m ay only be granted if the

application of federal 1aw is unreasonable. ld. at 41 1. Factual determinations m ade by the state

court are ttprestuned to be correct,'' and the petit ioner has the burden of rebutting that

presllmption of correctness by tGclear and convinci ng evidence.'' j 2254(e)(1).

3 In his second state habeas petition, Godfrey argu ed that appellate counsel was ineffective in
failing to raise Fourth Am endm ent and excessive for ce claims on direct appeal. To the extent Godfrey

be referring to other claim s he' wanted raised on d irect appeal , those claim s w ould bem ay now
simultaneously exhausted and defaulted because Godf rey could have raised them in his second state
habeas petition, did not, and cnnnot now raise them  to the state court. See Va. Code j 8.01-654(A)(2) and
(B)(2). Moreover, Godfrey has not demonstrated caus e and prejudice or a miscarriage of justice to excu se
his default of those claim s. Accordingly, any ineff ective assistance of appellate counsel claim not ra ised
in his second state habeas petition is barred from federal habeas review.
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To state a constitutional claim for ineffective ass istance of cotmsel, a petitioner must

satisfy the two-pronged Strickland v. W ashindon tes t by showing (ûthat cotmsel's

performance was deficient,'' and (2) tlthat the def cient performance prejudiced the defense.''

466 U.S. 668, 686-87 (1984). isludicial scrutiny of  counsel's performance must be highly

deferential,'' and counsel is EEperm itted to set pr iorities, determine trial strategy, and press those

claims with the greatest chances of success.'' Id. at 689,. United States v. M ason, 774 F.3d 824,

828 (4th Cir. 2014).

To satisfy Strickland's first prong, a petitioner m ust show lsthat cotmsel m ade errors so

serious that counsel was not functioning as the tco tmsel' guaranteed the defendant by the Sixth

Am endment.'' Strickland, 466 U.S. at 687-88. ûl-l-h e question is whether an attorney's

representation nm ounted to incompetence lm der 'prev ailing professional norms,' not whether it

deviated from best practices or common custom.'' Ha rrincton v. Richter, 562 U.S. 86, 105 (2011)

(quoting Stricldand, 466 U.S. at 690). To satisfy t he second prong, a petitioner must demonstrate

that, but for counsel's alleged error,there is a (f reasonable probability that the result of the

proceeding would have been different.'' Strickland,  466 U.S. at 694. &;A reasonable probability is

a probability sufficient to lm dennine the confdence  of the outcom e.'' ld. CGAn attorney's failure

to raise a meritless argument gq cnnnot fonn the ba sis of a successful ineffective assistance of

counsel claim because the result of the proceeding would not have been different had the

attorney raised the issue.'' United States v. Kimle r, 167 F.3d 889, 893 (5th Cir. 1999); see also

M oore v. United States, 934 F. Supp. 724, 731 (E.D.  Va. 1996).

Cou'nsel does not render ineffective assistmw e on a ppeal by failing to present every non-

fzivolous issue in the petition. Jones v. Bnrnes, 4 63 U.S. 745, 754 (1983),. Lawrence v. Brnnker,

517 F.3d 700, 709 (4th Cir. 2008). Rather, it Siis the hallmark of effective appellate advocacy'' to
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select the strongest claim s and focus on those on a ppeal. Burger v. Kemp, 483 U.S. 776, 784

(1987) (internal quotation marks and citation omitt ed). ln applying Strickland to claims of

ineffective assistance of counsel on apjeal, a revi ewing court must accord appellate counsel the

itpresllmption that he decided which issues were m o st likely to afford relief on appeal.'' Pnzett v.

Thompson, 996 F.2d 1560, 1568 (4th Cir. 1993). ltçl oqnly when ignored issues are clearly

stronger than those presented''' should a federal h abeas court find appellate cotmsel ineffective.

Lam ence, 517 F.3d at 709 (quoting Grav v. Greer, 80 0 F.2d 644, 646 (7th Cir. 1986) and citing

Smith v. Robbins, 528 U.S. 259, 288 (2000)).

In adjudicating Godfrey's ineffective assistance of  counsel claim in llis second state

habeas petition, the court detennined that:

gGodfreyj has not met his Strickland btuden with re spect to his allegation . . . that
his appellate counsel was ineffective for failing t o raise Fourth Am endm ent and
excessive force argum ents on appeal to the Suprem e Court of Virginia. The
determination of the best claims to be raised on ap peal ij a m atter entrusted to

counsel's tactical judgment. Jones v. Barnes, 463 U .S. 745 (1983). Counsel is not
required to appeal on a11 grounds sought by the def endant, or even to present
every colorable claim . tT he process of winnowing ou t weaker claims on appeal
and focusing on those most likely to prevail, far f rom being evidence of
incompetence, is the hallm ark of effective appellat e advocacy.'' Burcer v. Kem p,
483 U.S. 776, 784 (1987). Once appointed, it is for  counsel to decide what
questions should be raised. Townes v. Commonwea1th,  234 Va. 307, 320-21, 362
S.E.2d 650 (1987).

Godfrey has not demonstrated that the omitted appel late claims were Gsclearly stronger'' than the

claims that were raised by counsel. After reviewing  the record, l conclude that the state court's

adjudication of Godfrey's claim was not contrary to , or an unreasonable application of, clearly

established federal 1aw and was not based on an tmr easonable determ ination of the facts.

Accordingly, 1 will dismiss tllis claim .



IV .

For the reasons btated, I will grant respondent's m otion and dismiss Godfrey's j 2254

petition.

ENTERED thi day of September, 2019.

ENIO UNITED STATES DISTRJCT JUDGE
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