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BERNARD BOOKER,

Respondent.

Bobby Lee Davis, a Virginia inmate proceeding pro K , filed a petition for a writ' of

habeas corpus, pursuant to 28 U.S.C. j 2254, challenging the validity of his confinement on a

judgment in the Campbell County Circuit Cotu't for drug offenses. Respondent filed a motion to

dismiss, and Davis responded, making the matter ripe for disposition.Davis has also moved to

expand the record. After review of the record, 1 will grant the motion to expand the record and

grant the m otion to dism iss.

1. Background

On Janum'y 20, 2015, the Campbell Cotmty Circuit Court entered final judgment,

convicting Davis of multiple drug offenses, and sentenced Davis to thirty-tsve years'

imprisonm ent, with a11 but twelve years and six m onths suspended. Davis did not appeal. On

December 12, 2016, Davis filed a state habeas petition in the Campbell County Circuit Court, but

the court denied his petition on April 3, 2017.

Virginia denied the appeal on October 24, 2017, and his petition for rehearing on February 2,

2018. Davis filed the current petition on M ay 7, 2018, asserting two claims:

Davis appealed, but the Supreme Court of
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Davis was denied due process of law when the government failed to disdpse material

impeachment evidence of an elaborate scheme of criminal misconduct canied out by

Altavista police officers and informants in drug-sting operations; and

Davis was denied effective assistance of trial cotmsel when his lawyer failed to (i)

discover impeachment evidence and/or (ii) object to, challenge, or correct the

government's breach of the sentencing provision of his plea agreement.

The respondent submits that Davis' petition is tmtimely, procedurally defaulted, and without

merit.

II. Tim e-Bar

Under the Anti-terrorism Effective 'Death Penalty ActDavis's petition is time-barred.

(AEDPA), a one-year period of limitation for federàl habeas corpus nms from the latest of:

(A) the date on which the judgment becnme final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by
State action in violation of the Constitution 'or laws of the United States is
removed, if the applicant was prevented from filing by such State action;

'(C) the date on which the constitutional right asserted was irlitially
recognized by the Supreme Court, if the right has been newly recognized by the
Supreme Court and m ade retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due diligence.

28 U.S.C. j 2244(d)(1).

A petitioner can Gttoll'' the federal habeas statute of limitation in two ways: stamtory

tolling and equitable tolling. Section 2244(d)(2) tolls the federal limitation period during the

tim e in which çça properly filed application for State post-conviction or other collateral review

. . . is pending.'' Equitable tolling occurs only if a petitioner shows ;G$(1) that he has been

pursuing his rights diligently, and (2) that some extraordinafy circumstance stood in his way' and



prevented timely lling.''

DiGuglielmo, 544, U.S. 408, 418 (2005(9.

Holland v. Florida, 560 U.S. 631, 649 (2010) (quoting Pace v.

Under j 2244(d)(1)(A), the statme of limitations expired in 2016.1 However, Davis

asserts several arguments that his petition is not time-barred:

(1) statutory tolling',

(2) equitable tolling;

a. continued failure of Commonwea1th to disclose material evidence; and

lack of notice; and

lack of prejudice to the respondent.

See Pet'r's Resp. 3-6, ECF No. 14. His argllments are incorrect for the reasons that follow.

Davis puts forth two statutory tolling arguments. First, he asserts that he discovered the

factual predicate of his claims in July 2016. However, even if I accept that j 2244(d)(1)(D)

restarted the statm e of limitations on August 1, 2016, his petition is still tim e-barred. Assmning

2 133 days ran before Davis properly filed a statethe limitations period began on August 1
, 2016,

habeas petition in the circuit coul't on December 12, 2016.Davis timely filed a notice of appeal

and requested an extension of time. The Supreme Court of Virginia granted Davis until August

4, 2017, to file his habeas appeal.

Davis's habeas appeal, however, did not toll the limitations period, because the Supreme

Court of Virginia found that Davis's habeas appeal was procedtlrally barred for failing to comply

1 The circuit court entered Davis's sentence on January 20, 2015, and Davis did not appeal.
Therefore, thejudgment became final on February 19, 2015. Va. Sup. Ct. R. 5A:6 (Notice of appeal must
be filed within thirty days of final judgment.); Gonzalez v. Thaler, 565 U.S. 134, 149 (2012) (holding
that, under j 2244(d)(1)(A), thejudgment becomes final (Ewhen the time for pursuing direct review in (the
Supreme Courq, or in state court, expires''). Davis thus had one year (365 days) from February 19, 2015
to file his j 2254 petition. The limitations period expired on Februaly 19, 2016.

2 Davis states that he leanzed of the material in July 2016. Pet. 14.



with Va. Sup. Ct. R. 5:17 (c)(1)(i). Davis v. Booker, No.171046, slip op. at 1 (Va. Oct. 24,

2017), ECF No. 9-3; see also Christian v. Baskerville, 232 F. Supp. 2d 605, 607 (E.D. Va. 2001)

(holding that ttpetitioner' s appeal of the denial of habeas relief ' was çtnot properly filed pmsuant

to j 2244(d)(2)'' because the petitioner (lfailed to meet the form requirements fol' properly tiling

an appeal in the Supreme Court of Virginia'' under Va. Sup. Ct. R. 5:17(c)); Escalante v. Watson,

488 Fed. App'x 694, 697-98 (4th Cir. 2012) (explicitly agreeing with Cluistian's logic and

fnding that petitions that fail to comply with Va. Sup. Ct. R. 5:17(c) do not toll the statme of

limitations tmder j 2244(d)(2)).

The record shows that Davis's state collateral proceedings tolled the limitations period

from Decçmber 12, 20 16 until August 4, 2017, when the time to properly file an appeal expired

lmder Va. Sup. Ct. R. 5:17.See Va. Sup. Ct. R. 5:9., 5:17 (requiring a notice of appeal within

thirty days of judgment, and a petition for appeal within ninety days of judgment). The statute of

limitations began to nm again on August 5, 2017. Accordingly, the limijations period expired

232 days later, on M arch 25, 2018.Davis did not file his federal habeas petition tmtil M ay 7,

2018. Pet. 14, ECF N o. 1.

ln his motion to expatld the record, Davis alleges that the statute of limitations should be

reset to July 2018, because he recently received over a thousand pages of docllments (Erelated to

3 d gj prosecution of APD Chief Walsh.''gthe) investigation of the APD an Mot. to Expand the R.

2, ECF No. 15. Under j 2244(d)(1)(D), Ctthe factual predicate of a pètitioner's claims constitutes

the vital facts tmderlying Ethejclaims,'' not merely çGevidence that might support his claims.''

McAleese v. Brerman, 483 F.3d 206, 214 (3d Cir. 2007) (internal quotation marks omitted); see

also Jolmson v. McBride, 381 F.3d 587, 589 (7th Cir. 2004) (1(A desire to see more information

in the hope that something will t'ul'n up differs from (the factual predicate of (a1 claim or claims'

3 Altavista Police Department.
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for purposes of j 2244(d)(1)(D).''); Flanagan v. Jolmson, 154 F.3d 196, 199 (5th Cir. 1998)

(Gssection 2244(d)(1)(D) does not convey a s'tatutory right to extended delay . . . while a habeas

petition gathers every possible scfap of evidence that might . . . support his claim.'').

Davis fails to demonstrate why the limitations period should be reset to 2018. The

recently released files provide additional evidence that Davis believes supports his claim that

some members of the APD, including the chief of police, were involved in illegal activity.

However, the new documents did not create new grounds for a petition or show that any officer

or confidential informant directly related to Davis's case was involved in illicit activities.

Therefore, the 2018 disdostlre represents the snme factual predicate as the 2016 documents and

did not reset the stattlte of limitations. See 28 U.S.C. j 2244(d)(1)(D); McAleese, 483 F.3d at

214.

Furthermore, Davis fails to dem onstrate that he is entitled to equitable tolling. Davis

states that his failtlre to comply with Va. Sup. Ct. R. 5:17(c) should equitably toll the statute of

limitations. However, procedtlral errors are generally not extraordinary circumstances extelmal

to a party's control. Rouse v. Lee, 339 F.3d 238, 248 (4th Cir. 2003) (collecting cases holding

that attorney error, including miscalculation of appeal timelines, does not present extraordinary

circllmstances beyond a party's control); see United States v. Sosa, 364 F.3d 507, 512 (4th Cir.

2004) (collecting cases holding that Gsignorance of the 1aw is not a basis for equitable tollinf).

Lastly, Davis has not alleged a fundamental miscaniage of justice. He has not presented

evidence demonstrating his acttzalinnocence and, liberally construing his petition, he merely

alleges that some inaterial should have been disclosed and/or suppressed, and that cotmsel failed

to discover impeachm ent evidence or challenge a portion of the plea agreem ent. However, the

seminal ttactual innocence'' cases relied on compelling evidence of actual innocence. See



Bousley, 523 U.S. 614, 623 (1998) (holding that Ciçactual izmocence' means facmal innocence,

'' Therefore Davis's petition is time-barred.4not mere legal insufficiency. ). ,

111.

For the foregoing reasons, ' tion to expand the records andgrant Petitioner s mo

Respondent's motion to dismiss and dismiss the petition for a writ of habeas corpus. Based upon

my finding that Petitioner has not made the requisite substantial showing of a denial of a

constitutional right as required by 28 U.S.C. j 2253(c), a certificate of appealability is denied.

ENTERED this Q day of November
, 2018.

-
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SEN I R ITED STATES DISTRICT JUDGE

4 I note that Davis's claims are also procedurally barred from federal habeas review . Claims 1
and 2(ii) are procedurally barred because he failed to comply with Va. Sup. Ct. R. 5:17(c) in his state
collateral proceedings. See Hedrick v. True, 443 F.3d 342, 360 (4th Cir. 2006) (Va. Sup.ct. R. 5:17(c) is
an independent and adequate state ground for procedural default). Claim 2(i) is exhausted but defaulted
because Davis failed to raise the claim in state court and cannot now rettzrn to state court to exhaust it.
See Baker v. Corcoran, 220 F.3d 276, 288 (4th Cir. 2D00) ((W claim that has not been presented to the
highest state court nevertheless may be treated as exhausted if it is clear that the claim would be
procedurally barred under state 1aw if the petitioner attempted to present it to the state court.'l. Further,
Davis fails to excuse the defaults. First, he has not alleged a colorable claim of actual innocence.
Second, he has not demonstrated cause and prejudice. In his response to the motion to dismiss, Davis
assel'ts that his petition is not procedurally barred because the elements of cause and prejudice tdparallel
and are parasitic to the elements of a Brady claim itself.'' Resp. to M ot. to Dismiss 10. Such a bare
assertion is not sufficient to demonstrate cause and prejudice. Nickerson v. Lee. 971 F.2d 1 125, 1 135
(4th Cir. 1992) overnlled on other grounds by Yeatts v. Angelone, 166 F.3d 255 (4th Cir. 1999) (a habeas
petitioner must proffer evidence to support his claims).

Additionally, the petition is meritless. ln Claim 1, the state court correctly ruled that the Supreme
Court has never required the disclosure of material impeachment evidence prior to a plea agreement. See
United States v. Ruiz, 536 U.S. 622, 633 (2002). Claim 2(i) is without merit because the APD
investigation did not end until after the trial. Counsel is not constittltionally required to predict that some
police officers from one of the investigatingjurisdictions would be indicted for illegal acts. See W aida v.
United States, 64 F.3d 385, 388 (8th Cir. 1995) (holding counsel not ineffective for (Tailing to predict
f'uture developments in the law''). Lastly, Claim 2(ii) is without merit because the sGte court correctly
found that the trial. court sentenced Davis consistently with the plea agreement according to the
guidelines calculated by the Adult Probation and Parole Office. Counsel cannot be ineffective for failing
to raise a meritless argument. See United States v. Kimler, l67 F.3d 889, 893 (5th Cir. 1999).

5 1 reviewed Davis's additional submitted materials (ECF No. 15) in determining that his petition
was time-barred.
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