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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CASEY B. SHELDON
NO: 14-CV-3030FVS
Plaintiff,
ORDERGRANTING PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND DENYING
CAROLYN W. COLVIN, DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT
Defendant

BEFORE THE COURT are the parties’ cross motions for summary
judgmentECF Nos. 12 and 14This matter was submitted for consideration
without oral argumentPlaintiff was represented Byrancisco R. Rodriguez
Defendant was represted byChristopher J. BracketfThe Court has reviewed the
administrative record and the parties’ completed briefing and is fully inforrued
the reasons discussed below, tbartgrantsPlaintiff’'s Motion for Summary
Judgment and deni&efendant’dviotion for Summary Judgment

JURISDICTION

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT1
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Plaintiff Casey B. Sheldofied for disability insurance benefitsn January
11, 2011 alleging an onset date d&nuary 8, 2010 Tr. 15857. Benefits were
denied initially and uponecorsideration. Tr. 9406, 100101 Plaintiff requested a
hearing before an admimiative law judge (“ALJ”) whichwas held before ALJ
Helen Francine Strongn January 26, 2012. Tr. 286. Plaintiff was represented by
counseland testified at the hearingr. 37-38, 5158. Medical experDr. Wil B.

Nelp andvocational expert William H. Weisasotestified. Tr.39-50, 5366. The

ALJ deniedbenefits(Tr. 10-28) and the Appeals Coundkenied review (Tr. 11

The matter is now before this court pursuant to 42 U.S.C. § 405(g).
STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing and
transcripts, the ALJ’s decision, and the briefs of Plaintiff and the Commissionel
and will therefore nly be summarized here.

Plaintiff was 48years old at théme of the hearinglr. 37. She testified that
she completed four years of collede. 37. For thirteen years before the alleged
disability onset date Plaintiff was employedpassident of the “NW & Tech
Practice” of a global public relations firmir. 181, 198Previous to tht she was
the brand marketing manager for a computer manufactdrétlaintiff allegesshe
is disableddue tochronic fatigue syndrom&eeTr. 10Q Plaintiff testifiedthat she

liked her job and anticipated going back until her symptoms got worse2. Bhe

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT?Z2
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testified that she goes grocery shopping “when [she] can” and has a housekee
come in to help with cleaning@r. 53. Plaintiff testified that she can usually run
errands or go to doctor’s appointments three or four times a week, but “most of
time” she cannot leave her apartment. Tr. 54. As recommended by her doctor,
Plaintiff doesyoga and stretching and walks three or four blacken she able,
which “ends up being three or four days” a week. T¥565
STANDARD OF REVIEW

A district court's review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 405(¢
limited: the Commissioner's decision will be disturbed “only if it is not supporte
by substantial evidence or is ledson legal error.Hill v. Astrue,698 F.3d 1153,
115859 (9th Cir.2012) (citing 42 U.S.C. 8§ 405(g)). “Substantial evidence” mea
relevant evidence that “a reasonable mind might accept as adequate to suppor
conclusion.”ld. at 1159 (quotation and citation omitted). Stated differently,
substantial evidence equates to “more than a mere scintilla[,] but less than a
preponderanceld. (quotation and citation omitted). In determining whether this
standard has been satisfied, a reviewing court must consider the entire record
whole rather than searching for supporting evidence in isoldtion.

In reviewing a denial of benefits, a district court may not substitute its

judgment for that of the Commissioner. If the evidence in the record “is suscep

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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to more than one rational interpretation, [the court] must upholdliies findings
if they are supported by inferences reasonably drawn from the reflstohina v.
Astrue,674 F.3d 1104, 1111 (9th Cir.2012). Further, a district court “may not
reversean ALJ’sdecision on account of an error that is harmldssat 1111. An
error is harmless “where it is inconsequential toultienate nondisability
determination.ld. at 1115 (quotation and citation omitte@ihe party appealm
the ALJ's decision generally bears the burden of establishing that it was harme
Shinseki v. Sanders56 U.S 396, 40910 (2009).
FIVE-STEP SEQUENTIAL EVAL UATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within

the meamg of the Social Security Act. First, the claimant must be “unable to

d.

engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whig
has lasted or can be expected to last for a continuous period of not less than ty
months.” 42 U.S.C. § 1382c(a)(3)(A). Second, the claimant's impairment must
“of such severity that he is not only unable to do his previous work][,] but canno
considering his age, educatiaand work experience, engage in any other kind of
substantial gainful work which exists in the national economy.” 42 U.S.C. §

1382¢(a)(3)(B).

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT4
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The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above criteeg0 C.F.R. 88
404.1520(a)(4)(H(v); 416.920(a)(4) (K(v). At step one, the Commissioner
considers the claimant's work activity. 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is engaged in “substantial gainful agtitite
Commissioner must find that the claimant is not disabled. 20 C.F.R. § §

404.1520(b); 416.920(b).

If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers thieysafvire
claimant's impairment. 20 C.F.R. 88 404.1520(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairment or combination of impairments which
significantly limits [his or her] physical or mental ability to do basic work
activities; the analysis proceeds to step three. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimant's impairment does not satisfy this severity threshold
however, the Commissioner must find that the claimant is not disathled.

At step three, the Commissioner compares the claimant's impairment to
several impairments recognized by the Commissioner to be so severe as to
preclude a person from engaging in substantial gainful activity. 20 C.F.R. 88

404.1520(a)(4)(iii); 416.920(a) (4)(iii). If the impairment is agese or more

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENTS
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severe than one of the enumerated impairments, the Commissioner must find 1
claimant disabled and award benefits. 20 C.F.R. 88 404.1520(d); 416 .920(d).

If the severity of the claimant's impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the
claimant's “residual functional capacity.” Residual functional capacity (“RFC"),
defined generally as the claimant's ability to perform physical and mental work
activities on a sustained basis despite his or her limitations (20 C.F.R. 88
404.1545(a)(1); 416.945(a)(1)), is relevant to both the fourth and fifth steps of t
analysis.

At step four, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing work that he or she has performed |

the past (“past relevant work”). 20 C.F.R. 88 404.1520(a)(4)(iv); 416.920(a)(4)(i

If the claimant is capable of performing past relevant work, the Commissioner
must find that the claimant is not disabled. 20 R.RB § 404.1520(f); 416.920(f).

If the claimant is incapable of performing such work, the analysis proceeds to 3
five.

At step five, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing other work in the national economy;.

C.F.R. 88 404.1520(a)(4)(v); 416.920(a) (4)(v). In making this determination, th

Commissioner must also consider vocational factors such as the claimant's ags

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT6
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education and work experiendd. If the claimant is capable of adjusj to other
work, the Commissioner must find that the claimant is not disabled. 20 C.F.R. §
404.1520(g)(1); 416.920(g) (1). If the claimant is not capable of adjusting to oth
work, the analysis concludes with a finding that the claimant is disabled and is
therefore entitled to benefitil.

The claimanbeargshe burden of proof at steps one through four above.
Lockwood v. Comm'r of Soc. Sec. Adntihig F.3d 1068, 1071 (9th Cir.2010). If
the analysis proceeds to step five, the burden shifts to the Commissioner to
establish that (1) the claimant is capable of performing other work; and (2) sucl
work “exists in significant numbers in the national eqogd 20 C.F.R. 8 §
404.1560(c); 416.960(QY; Beltran v. Astrue700 F.3d 386, 389 (9th C2012).

ALJ'S FINDINGS

At step me, the ALJ found Plaintiff hasot engageth substantial gainful
activity since January 8, 2010, the alleged onset datd 5. At step two, the ALJ
found Plaintiff has the followig severe impairments: chronic fatigue syndrome
(“CFS”) and disorders of [the] back (discogenic, degeneraflrel5 At step
three, the ALJ found that Plaintdioes not have an impairment or comhimrabf
impairments thamees or medically equals the severity of one of the listed
impairments ir20 C.F.R. Par404, Subpt. P, App’x 1. Tr. 19he ALJ then

determined that Plaintifiasthe RFC

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT/
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to perform sedentary work as defined in 20 CFR 404.15@x(®8pt for the

following limitations. The claimant is able to occasionally climb ramps ang

stairs, but never climb ladders, ropes, and scaffolds, and only rarely bala

stoop, kneel, crouch, and crawl. Additionally, she must avoid concentrate

exposure to extreme cold, extreme heat, humidity, vibration, fumes, odor

dusts, gases, areas with poor ventilation, hazardous machinery, and

unprotected heights.
Tr. 16 At step four, the ALJ found Plaifft is capable of performing past relevant
work as a company presideifit. 21. In the alternative, at step fivamnsidering the
Plaintiff's age, education, work experience, and RFC, the ALJ deternmatd
Plaintiff has also acquired work skills from past relevant work that are transferg
to other occupations with jobs existing in significant numbers in the national
economy. Tr. 22The ALJ concluded that Plaintiff has not been under a disabilit)
as defined in the Social Security Athm January 8201Q through hedate of the
decision. Tr. 22

ISSUES

The question is whether tiAd_J’s decision is supported by substantial
evidence and free of legal error. Specifically, Plffiagserts: (1)he ALJ erred in
assessing Plaintiff's credibilify(2) the ALJ erred in rejecting evidence from
Plaintiff’s treating physicians and “other sourcg8)the ALJ erred in rejecting
the statements of lay witnessasad(4) theALJ erred in finding that Plaintiff could

perform past relevant worECF No. 12 at 20. Defendant argues: (Plaintiff's

subjective allegations were not credil2) the ALJ properly weighed the medical

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENTS
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opinion evidence(3) the ALJ properly rejected the lay statemeatsd(4) the
ALJ’s uncontested finding that Plaintiff could perform other work existing in
significant numbers in the national economy rendered harmless any error rega
her past relevant worlECF No. 14 at 320.
DISCUSSION
A. Credibility

In social security proceedings, a claimant must prove the existence of
physical or mental impairment with “medical evidence consisting of signs,
symptoms, and laboratory findings.” 20 C.F.R. 88 416.908; 416.927. A claiman
statements about his or her symptoms alone will rititsuld. Once an
impairmenthas been proven to exist, the claimant need not offer further medicg
evidence to substantiate the alleged severity of his or her symf@amsell v.
Sullivan,947 F.2d 341, 345 (9th Cir.1991) (en banc). As long as the impairmen
“could reasonably be expected to produce [the] symptoms,” the claimant may (¢
a subjective evaluation as to the severity of the impairnenthis rule
recognizes that the severtya claimant's symptoms “cannot be objectively
verified or measuredId. at 347 (quotation and citation omitted).

If an ALJ finds the claimant's subjective assessment unreliable, “the ALJ
must make a credibility determination with findings sufficiesthecific to permit

[a reviewing] court to conclude that the ALJ did not arbitrarily discredit claimant

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT9
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testimony.”Thomas v. Barnhar278 F.3d 947, 958 (9th Cir.2002). In making this
determination, the ALJ may considartter alia: (1) the claimant's reputation for
truthfulness; (2) inconsistencies in the claimant's testimony or between his
testimony and his conduct; (3) the claimant's daily living activities; (4) the
claimant's work record; and (5) testimony from physicians or third parties
concerninglie nature, severity, and effect of the claimant's conditonAbsent
any evidence of malingering, the ALJ's reasons for discrediting the claimant's
testimony must be “specific, clear and convincir@iaudhry v. Astrueg88 F.3d
661, 672 (9th Cir.2013Quotation and citation omitted).

Here, the ALJ[did] not find the claimant’s allegations of disability entirely

credible.” Tr. 17 Plaintiff argues théLJ erred in assessing Plaintiff's credibility.

! Defendant arguethat thecourt should apply a more deferential “substantial
evidence” standard of review to the ALgi®dibility findings. ECF No. 14 at-3.
The court declines tapply this lesser standarthe Ninth Circuit recently
reaffirmed inGarrison v. Colvirthat “the ALJ can reject the claimant’s testimony
about the severity of her symptoms only by offering specific, clear and convinc
reasons for doing so;” and further noted that “[tjhe governments suggestion tha
should apply a lesser standard than ‘clear andigommg’ lacks any support in
precedent and must be rejecte@drrison v. Colvin 759F.3d 995, 1015 (9th Cir.

2014)

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT10
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ECF No. 12 at 148. The court agreedotably, theALJ acknowledged that “the

medical record establishes diagnoses of chronic fatigue syndrome, with

documented complaints of persistent tiredness and fatigue, sleepiness, headac

joint discomfort, and disrupted sleep. The record further documents finaing
degenerative disease of the spine with associated pain and tenderness and
decreased ramgof motion.” Tr. 17 (citing Tr401, 426428, 441, 445161, 466
495,617-618, 632635, 653, 683, 685, 69K00, 704). Nevertheless, the ALJ found
“the objective medical evidence of record does not support finding a more
restrictive [RFC] than for a limited range of sedentaoyk’; and “treatment
records and exam findings do not support the degree of severity all&égetiz’
Subjective pain testimony may not be rejected solely because it is not corrobof
by objective medical findings, however, medical evidence is a relevant factor in
determining the severity of a claimant’s disabling effeRtdlins v. Massanayi

261 F.3d 853, 857 (9th Cir. 200In. support of thigeasoning, the ALJ relied on a
single medical record documenting Plaintiff's October 2010 visit with treating
physician Dr. Steven Overmadturing which Dr. Overman reportsgmmetric
motor and sensory function, found mild spinal tenderness and mild right pelvic
pain on examination, and noted thatays indicated mild degenerative changes o

the cervical and thoracic spine. Tr. 653. However, while not noted by the ALJ, i

hes,

ated

f

At

this same visit Dr. Overman assessed limitations in 18 out of 20 activities of dajly

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT11
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living; notedthat the imaging results indicated “[p]ossible sacroiliac abnormalitig
bilaterally;” and noted abnormal laboratory results including vitamin D deficieng
IgG antibodies consistent with HSV2 infectj@ndEpsteinBarr virus infection.

Tr. 65354. Thus, while properly considered by the ALJ, tisimglevisit with Dr.
Overman indicating the results of a few discrete tests were “mildSyonfhetri¢
does not rise to the level of substantial evidence supporting a clear aicoan
reason to discount Plaintiff’'s credibilityagicularly in light of the abundance of
evidencdhat support®laintiff’'s primary ongoing complaint of debilitating
fatigue.SeeTr. 400401, 441518, 520522, 529, 542, 550, 556, 560, 568, 624
635,651-654, 671, 683, 685, 69800. Moreover, as discussed below, the ALJ’s
only other reasons for rejecting Plaintiff's testimony are not clear, convincing, a
supported by substantial evidence. As such, even if the objective medical evidé
does not suppbthe level of impairment claimed, the negative credibility finding
inadequate because a lack of objective evidence cannot be the sole basis for
discrediting Plaintiff's testimony.

First, the ALJ found that “treatment records indicate steady improvement
symptoms with medication and physical therapy/chiropractic care.” TAMLALJ
may rely on the effectiveness of treatment to support an adverse credibility
finding.” SeeMorgan v. Comm’r of Soc. Sec. Admib69 F.3d 595, 59600 (9th

Cir. 1999) (ALJ relied on report that Plaintiff's symptoms improved with the use

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT12
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of medication). In support of this finding, the ALJ relies on “[p]rogress notes
indicat[ing] the claimant’s consistent reports of improvement in back and joint g
and range of motion whtchiropractic care, as well as a care provider's assessm
of a good progress (e.g. ‘reported feeling better after the treatment ... showing
improvement’). Tr. 17 (citing 44858, 471478). However, as noted by Plaintiff,
these reports of improvement were largely tempoaad/occurred only
iImmediatelyafter treatment sessions. ECF No. 12 at 7. While not acknowledge(
the ALJ, Plaintiff reported only a 20% improvement since the start of care (Tr.
478), and her reported functioning and pain level remained severely limited (Tr
481-482). Moreover, in December 2010 Plaintiff's chiropractor Dr. Scott Mindel
reported that despite “diligence with treatment and participation,” Plaintiff made
“minimal progres$over nine months of treatmerand Dr. Mindel opinedhat
Plaintiff “is not able to engage in any form of work at this time.” Tr. 492.

The ALJ also relied on a progress note from treating physician Dr. Steve
Overman in January 2011 indicating that Plaintiff experienced a “bit of an ener
lift” and “is not fatiguing post breakfast” after taking Alpha ENF in the morning.
Tr. 17, 709. At the same visRJaintiff's reporedthat she experienced less
headaches and joint pain, and her use of NSAID’s had declined. Tr. 17, 709.
However, as noted by Plaintiff, this apparent improvement is belied by notes frq

the next visit with Dr. Overman showing that Plaintiff experienced headaches

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT13
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when trying certain doses of alpha ENF, and overall “[h]as had a difficult time
with any sort of physical activityTr. 708 It is at this visit that Dr. Overman
recommendshat Plaintiff engagen “small doses of smaller movements” such as
walking around the block or some yoga. Tr. 708. However, despite the ALJ’s
suggestion that this recommendation was evidence of improvementntifPdai
condition, she failed to consider Dr. Overman’s caution that this daily exercise
mustnot raisePlaintiff's heart rate because it “stimulates response in her.” Tr. 1]
708. Finally, the ALJ referred to Dr. Overman’s notes that Plaintiff had “definite
benefits from [the pain medication] Mobic” (Tr. 702) and “finds [Mobic] helpful
for controlling her symptoms” (T 704). Tr. 17However, as noted by Plaintiff,
Mobic is a pain medicatigmnd while the court notes the documented relief from
this symptom, there is no evidence that it affected her primary complaint of
debilitating fatigue. ECF No. 12 at Moreoverthemost recent record available
from Dr. Overmarreferenceangoing “drug strategies” and “combination
therapies,” including a trial of prednisone, presumably to address Plaintiff's
ongoing treatment needs despite any benefit experienced by using Mobic. Tr. ]
After considering all of this evidence offered in suppothefALJ’s
reasoninghat Plaintiff experienced “steady improvement in symptbnhe court
finds the ALJappears to rely only on portions of the record that favored her

ultimate conclusion that Plaintiff was not credit#eeGallant v. Heckler 753

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT14
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F.2d 1450, 145@th Cir. 1989 (an ALJ “cannot reach a conclusion first, and thel
attempt to justify it by ignoring competent evidence in the record that suggests
opposite result”)Further the ALJfails to specifically identify the testimony she
finds is not credible or explain why the cited examples of “improvement”
undermine Plaintiff's testimonyolohan v. Massanark46F.3d 1195, 1208 (9th
Cir. 2001) (in making a credibility finding, the ALJ “must specifically identify the
testimony she or he finds not to be credible and must explain what evidence

undermines the testimony.’Blaintiff testified that her symptoms arepuedictable

—

an

and she has “good days” when she can get “most of the things | want to get done,

done,” while on other days she cannot get out of bed. Tr. 38isldossistent
with progress notes indicating intermittent “improvement” of symptoms. Tr. 17.
Forall of these reasonandafter an exhaustive independent review of the record
the court finds the ALJ’s reasoning regarding alleged improvement in Plaintiff's
symptoms is not supported by substantial evidence.

Secondthe ALJ found “the claimant’s daily functioning and other reportec

activities are inconsistent with assertions of disabling impairment.” Ti.H&re

are two grounds for using daily activities to form the basis of an adverse credibility

determinationSeeOrn v. Astrue495 F.3d 625, 639 (9th Cir. 2007). First, the
daily activities may contradict a claimant’s other testimadday.Molina, 674 F.3d

at 1113 (“Even where those activities suggest some difficulty functioning, they

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT15
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may be grounds for discrediting the claimant’s testimony to the extent that they
contradict claims of a totally debilitating impairment.”). Second, as found by thg
ALJ in this case, daily activities may be grounds for an adverse credibility findin
if a claimant is able to spend abstantial part of his or her day engaged in pursui
involving the performance of physical functions that are transferable to a work
setting.Orn, 495 F.3d at 639n support of this reasoning, the ALJ cited claimant’
function reporindicating that shengpares her own meals, lives alone, attends
medical appointments, handles business affairs, attends to personal care/hygie
does her own laundry, walks, and drives a car. Tr. 192085 Plaintiff reported
that she shops for groceries and householdsheeck or twice per week; and goeg
out with friends once or twice a month. Tr. 19, Z08. The ALJ also cited
Plaintiff’'s testimony that she tries to do yoga, and walk three to four biadués
she canTr. 19, 55

Plaintiff argues that the ALJ erredfinding Plaintiff's activities were
inconsistent with disability because periods of sporadic activity “punctuated wit
rest” are consistent with a CFS diagnosis aiith Plaintiff's claims of disabling
fatigue ECF No. 12 at-® (citingReddickv. Chater 157 F.3d715, 72223 (9th
Cir. 1998. The court agreesiere, the record as a whalees not support the
ALJ’s characterization of Plaintiff's activities, whiehmelimited andoftenrequire

accommodatiorf-or example, in the disability repdttaintiff states thahousehold

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT16
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chores such as preparing meals and doing housework are only done as tolerat]
and with frequent rest. Tr. 206. She has a housekeeper, buys prepared food, &

has started having most of her groceries delivered. Tr20065he pays bills and

fills out paperwork only when she has energy and with frequent rest periods. Tf.

205. She can walk only-50 minutes before needing to stop and rest for anywhe
from five minutes to several hours. Tr. 209. Plaintiff testified that she tries to dg
yoga and walking as recommended by her doctor when she is able, but is only
to walk three or four blocks. Tr. 55. She also testified that she grocery shops “v
| can” but “can’t always do it the day | planned to do it” due to fatigueshed
does errands three or four days a week but “probably most of the time, it's just
more, more- would take more energy than | havér. 53-54. As in Reddick the
court finds Plaintiff’'s reportedctivities are fully consistent with the episodic
nature of a CFS dgnosis, and the ALJI®asonings unsupported by the record as
a whole.Reddick 157 F.3d at 7223 (finding the ALJ’s “paraphrasing of record
material is not entirely accurate regarding the content or tone of the record” an
concluding that the ALJ’s “approach and conclusions do not fully accoutiitefo
nature of CFS and its sympig”).

Moreover, the mere fact that Plaintiff engages in basic maintenance
activities such as grocery shopping and driving a car does not detract from

credibility as to overall disability. It is weflettled that a claimant need not be

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT17
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utterly incapacitated in order to be eligible for benektsr v. Bowen 885 F.2d
597, 603 (9th Cir. 1989%ee alsdCooper v. Bower815 F.2d 557, 561 (9th Cir.
1987) (claimant need not “vegetate in a dark room” to be found disabiadlly,
the ALJ did not identify activities that approach the level of effort required to
maintainthe demands of full time work. “In evaluating whether the claimant
satisfies the disability criteria, the Commissioner must evaluate the claimant’s
ability to work on asustainedasis.”Lester 81 F.3d at 838emphasis addedNor
does theALJ elaborate on how Plaintifipend a “substantial part” of any day
engaged in activities that are transferable to a work se8s®Thoma<278 F.3d

at 958 (“the ALJ must make a credibility determinatiath findings sufficiently
specific to permit the court to conclude that the ALJ did not arbitrarily discredit
claimant’s testimony.”). Thus, while the ALJ dakntify a number of daily
activities, when reviewed in the context of the entire record they show a persor
accomplishing limited tasks that would not transfer to the ability to maintain
ongoing fulltimeemployment.

Finally, the ALJ appears to rely heavily on medical expert Dr. Wil B. Nelp
interpretation of the objective evidence in the recordapmdion that “based on the
objective findings of exercise and her medical records,” the Plaintiff is capable
work at the sedentalevel. Tr. 18, 4647. In evaluating credibility, an ALJ may

consider testimony from physicians and third parties conugthie nature,

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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severity, and effect of the symptomBhomas278 F.3d at 959. However, as
discussed in detail below, reliance on this-tr@ating physician’s opinion does
not constitute sudiantial evidence, as it is not basedraiependent eviehce in
the recordSeeanfra, section B.1. fiereforethe ALJ’s rejection of Plaintiff's
treating and examining medical professional’s opinions in favor of Dr. Nelp’s
interpretation of the medical evidence was error;[@ndNelp’s opinion cannot
serve as a cleand convincing reason to discount Plaintiff's credibility.

Based on the foregoing, the court finds the ALJ failed to cite specific, cles
and convincing reasons, supported by substantial evidence, for the adverse
credibility finding. On remand, the ALJ should reconsider the credibility finding.

B. Medical Opinion Evidence

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claima
[but who review the claimant's file] (honexamining [or reviewing] physicians).”
Holohan v. MassanarR46 F3d 1195, 120402 (9th Cir.200} (citations omitted).
Generally, a treating physician's opinion carries more weight than an examining
physician's, and an examining physician's opinion carries more weight than a
reviewing physician'ddolohan v. MassanarR46 F3d 1195, 120402 (9th

Cir.2001)(citations omitted)f a treating or examining physiciargpinionis

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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uncontradictedthe ALJ may reject it only by offering “clear and convincing
reasons that are supported by substantial evideBegliss v. Barnhar427 F.3d
1211, 1216 (9th Cir.2005Conversely, “[if a treating or examining doctor's
opinionis contradited by another doctortginion, an ALJ may only reject it by
providing specific and legitimate reasons that are supported by substantial
evidence.ld. (citing Lester v. Chater@1 F.3d 821, 83831 (9th Cir.1995)).
Plaintiff argues the ALJ improperly egted themedicalopinions oftreating
physicians and “other sourceECF No. 12 aB-16.

1) Dr. Steven Overman and Dr. Gary Schuster, treating physicias °

In December 2010 Dr. Overman reported that he initially diagnosed Plain
with CFS of “unclear etiology,” and possible se&egative spondylarthritis
causing back and leg pain. Tr. 401. Dr. Overman reviewed the results of object
testing and found that Plaintiff's “metabolic systems no longer wonkalbyr, and
she has limitations in cardiovasaylpulmonary, and metabolic output, and this
affects her cognitive function as well as her significant symptoms of fatigue,

headaches, concentration problems, and weakness.” FTA0R) Ultimately, he

tiff

ve

opined that Plaintiff “is work disabled based on objective measures and evidence

of underlying medical conditions that are associated with inflammatory

2 The ALJ considered these opinions and rejected them for the exact same red

so the court will also analyze them togeti@=eTr. 20.

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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spondyloarthropathy white matter lesions in her brain, and cardiopulmonary
limitations on exercise testing.” Tr. 402. Also in December 2010, Plaintiff's
primary physician Dr. Schuster diagnosed CFS, elevated Ed3sginvirus titers,
physiologic hypersomnia, abnormal physiologic testing, myalgias/arthralgias
involving the neck and upper extremity, Brain MRI with white matter vasculitis,
B12 deficiency, and depression secondary to the development of her physical
disease. Tr. 63B34. Dr. Schuster opined that Plaintiff “has demonstrated an
unquestionable loss of physical capability to work even at a sedentary level;” a
Is not capable of working predictively eight hours daily. Tr. 634. He also opined
that Plaintiff's “prognosis is poor for improvement enough to be alert for work;”
and due to chronic pain, fatigue and other diagnoses, Plaintiff is not capable of
work on a more probable than not baSis 635.

The ALJ accorded the opinions of Dr. Schuster and Dr. Overman “little
weight.” Tr. 20.Plaintiff argues the ALJ erred in rejecting the opinions of these
treating physicians without providing specific, legitimate reasons. ECF No. 12 4
3-10. The court agreeBirst, the ALJgenerally cites the same objective evidence
she relied on in her credibility evaluation, namely, findings from Plaintiff’s
October 201isit with Dr. Overman of symmetric motor and sensory function,
mild spinal tenderness and mild right pelvic pain on examination, and mild

degenerative changes of the cervical and thoracic spine. T[&FBALJ may

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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discredit treating physicians’ opinions that are conclusory, brief, and unsupport
by the record as a whole, or by objective medical findingatson v. Comm’r of
Soc. Sec. Admin359 F.3d 1190, 1195 (9th Cir. 2003) (citations omitted)
However, when explaining his reasons for rejecting medical opinion evidence,
ALJ must do more than state a conclusion; instead, the ALJ must “set forth his

own interpretations and explain why they, rather than the doctors’, are correct.’

ed

the

Reddick 157 F.3d at 725. “This can be done by setting out a detailed and thorough

summary of the facts and conflicting clinical evidence, stating his interpretation
thereof, and making findingsld. Here Plaintiff correctly argues that the discrete

objective findings cited by the ALJ entirely fail to addréibe existence or

severity of the symptoms Dr. Overman identified as significant: fatigue, headaghes,

and concentration problem$&CF No. 12 at 3 (citing Tr. 402n fact, theALJ

failed to provide any expfetion or description of how Dr. Overmiamr Dr.
Schusters opinionsare unsupported by objective medical findinger did the

ALJ reconcile this reasoning with hewn findings earlier in the decision
acknowledging thathe medical record as a whole eapally confirms a diagnosis
of CFS;findings of degenerative disease of the spine with associated pain and
tenderness and decreased range of motion; and persistent complaints of debili
fatigue, headaches, joint discomfort, and disrupted sleef7 (citing Tr. 401,

426428, 441, 448161, 466495, 617618, 632635, 653, 683, 685, 69800, 704).

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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Thus, the court finds this reason for rejecting the opinions of Dr. OvenmntabDra
Schuster is not specifitegitimate, or supported by substantial evidgenc

Next, the ALJ rejects the opinions of Dr. Overman and Dr. Schuster for the
same reasons he found Plaintiff not credible, namely: “these opinions are not
consistent with progress notes indicating improvement with medication and
treatment, and [Plaintiff's] ability to exercise and perform activities of daily living,
as discussed abovelt. 20.These types of inconsistencies may be legitimate
reasondor discountingmedical opinios. SeeBatson 359 F.3d at 1195 (ALJ may
discredit treating source’s medical opinion that is unsupported by the record ag a
whole); Bayliss 427 F.3d at 1216 (discrepancy between treating physician’s
opinion and clinical notes justified rejection of opiniokMprgan 169 F.3d at 601
602 (an ALJ may discount a medical source opinion to the extent it conflicts with
claimant’s report of daily activitiesiHowever, as discussed in detail above, the
ALJ’s findings regarding Plaintiff's daily activities, and her alleged improent
with medication and chiropractic care, was not supported by substantial eviderice
in the recordSeesupra, section A. Moreover, the ALJ fails to explain how
Plaintiff's alleged improvement of symptoms or reported daily activities were not
consistentvith any specific aspect of the medical opinion evidence offered by Dr.
Overman or Dr. Schusteé8eeReddick 157 F.3d at 725 (ALJ must “set forth his

own interpretations and explain why they, rather than the doctors’, are correct”)

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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The court concludes that these reasons for rejecting Dr. Overman and Dr.
Schuster’s opinions were not specific and legitimate.

Finally, the ALJ found that “the opinions of Dr. Schuster and Dr. Overmar
are not consistent with the opinion[abn-examining]medical expert DiNelp

and the opinions of [neaxamining] state agency physicians Dr. Thuline and Dr.

Peril, who concluded that the medical record, as a whole, demonstrates that thie

claimant is capable of at least sedentary ddiy 20. The ALJ relied heavily on
the tesimony of Dr. Nelp, who reviewed the entire record and confirmed that th¢
evidence was consistent with diagnoses of CFS, based on Plaintiff's allegation

persistent fatigue and tiredness. Tr. 42. Dr. Nelp also testified that CFS has no

known cause and there is no specific laboratory test used to diagnosis CFS. Tr.

48. He opined that “based on the objective findings of exercise in her medical
records” and “taking into consideration the fatigue aspect of the case,” that
Plaintiff's has an RFC to perforat the sedentary level with additional postural
and environmental limitations. Tr. 48. The ALJ accorded Dr. Nelp’s opinion
“great weight.” In addition, state agency reviewing medical consultanSdhe.
Thuline and DrMichael Petl both opined that Plaintiff could perforanlimited
range oflight work with additional postural and environmental limitatiohs 19

20,218219, 239241.The ALJ granted these ndreating and nofxamining

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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opinions “limited weight,” but cited them as support for Dr. Nelp’s conclusion th
Plaintiff could perform sedentary work. Tr. 20.

“Although the contrary opinion of a nexamining medical expert does not
alone constitute a specific, legitimate reason for rejecting a treating or examinif
physician’s opinion, it may constitute substantial evidence when it is consistent
with other ind@endent evidence in the recordlonapetyan v. Halte42 F.3d
1144, 1149 (9th Cir. 2001) (citindagallanes v. Bower881 F.2d 747, 752 (9th
Cir. 1989)).Thus, n addition to the testimony of a nexamining medical expert,
the ALJ must have other evidence to support a decision to reject the opinion of
treating physician, such as laboratory test results, contrary reports from examin
physicians, or testimony from the Plaintiff that was inconsistent with the treating
physician’s opinionSeeMagallanes, 881 F.2cat 75152; Andrews v. Shalaléb3
F.3d 104243 (9th Cir. 1995)PIlaintiff argues that the ALJ improperly rejected the
opinions of Plaintiff’s treating physicians “based on the contrary opinions of
doctors who had never treated or even examined [Plaintiff].” ECF No. 13.at 4
The court agrees.

First, the ALJ fails to support his rejection of Dr. Overman and Dr. Schus
in favor of Dr. Nelp’s, with independent evidence ia tkcordSee Tonapetyan
242 F.3d at 1149The ALJnotedthat “as Dr.Nelp testified, the claimant’s brain

MRI showed ‘very minor abnormalities not considered to be significant,” and he

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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exercise performance testing indicated normal EKG and an exercise capacity

(based on her treadmill performance) sufficient for sedentary level of exeéiftion

20, 44. However the radiologist whdirst interpreted the results of the MRI did not

evaluatehe white mattetractsas “minor” or “not significant; nor did any other
medical opinion in the recordr. 425.Dr. Nelp also referretb the physical
capacities tests as an “elaborate evaluatiout his testimony didot address the
consistently'abnormal” results of thosests(Tr. 297339, rather, he testified

only that Plaintiff had a normal EK{ one set of tests, and was aluevalk at a
“very significant speed” of 2.5 miles an hour for ten minutes three times in
succession for a total of 45 minutes. Tr. 18,HM&wever,while not discussed by
the ALJ,these testaere also reviewelly Plaintiff's treatingphysicians and
referencedt lengthin their opinions as to her ability to work direct contrast to
Dr. Nelp’s assessment of the exercise tests as “norbalQvermarreferenced
Plaintiff's increased heart rate response; swelling of hands, wrists, ankles, and
reduction of anaerobic threshold; inadequate ventilatory reserve during exercis
and impaired reaction time and cognitive function. Tr.-402.Accordingly, Dr.
Overmanfound Plaintiff was'work disabledbased on objective measuisasd
evidence of undeylng medical conditions that are associated witlammatory
spondyloarthropathyyhite matter lesions in her brain, and cardiopulmonary

limitations on exercise testingTr. 402(emphasis added). Similarly, Dr. Schuster

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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diagnosed Plaintiff with “abnormahysiologic testing” and “brain MRI with
white matter;” and opined that Plaintiff

has demonstrated an unquestionably loss of physical capability to work €
at a sedentary level based on her marked diminution in exercise capacity
decreased anaerobic#ishold, decreased aerobic capacity, decreased
primary function capacity, anemia of triple origin, folate, B12, and iron
deficiency contributed to her disability and inability to work based on the
fact that they markedly limit her physical capabilities of performing minim
activities of daily living.

Tr. 632635.
Defendant argues generally that the ALJ properly gave Dr. Nelp’s opinior
greater weight than the treating physician’s opinioesause it “was better

supported by objective evidencé& ECF No.14 at 13(citing 20 C.F.R. §

® Defendant also argues that the treating physician’s opinions were properly
rejected by the ALJ because (1) their respective opinions that Plaintiff was
“disabled” or “unable to work” (Tr. 402, 635) was an opinion reserved to the
Commissioner alone; and (2) as opposed to Dr. Nelp, their opinions “did not
outline specific limitations (i.e. how long [Plaintiff] could sit, stand, or walk, or
how much [Plaintiff] could lift) that would reflect consideration of the objective
evidence.” ECF No. 14 at 1P3. HoweverPlaintiff correctly notes that these
reasons are not offered by the ALJ as part of the decision, and thé&reoiemy[s]
the ALJ’s decision based on the reasoning and factual findings offered by the A

—not post hoc rationalizations that attempt to intuit what the adjudicator may hg
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404.1527(c)(3)As an initial matter, Plaintiff correctly notes that the ALJ failed tg

provide any explanation as to why Dr. Nelp’s interpretation of the objective testing

should be given more weight than Plaintiff's treatingviders.SeeReddick 157
F.3d at 725 (ALJ must do more than offer conclusions, rather, he or she must
forth his own interpretations and explain why they, rather than the doctors’, are
correct”). MoreoverDefendant’s reliance ohis regulation is mgplaced.
“Supportability” is only one of many factors to be considered in deciding the
weight accorded to a medicgdinion; and all three of these physicians relied on
the same objective evidence to support their opinions so the requisite “degree
which they provide[d] supporting explanations for their opiniona’s presumably
identical despite the differences in their respective conclustaes20 C.F.R. §
404.1527(c)(3). Finallyand dispositive on this issue,
[w]hen an [nortreating] physician relies on the same clinical findings as a
treating physician, but differs only in his or her conclusions, the conclusiq
of the [nontreating]physician are not ‘substantial eviderice. By contrast,
when a [nortreating] physician provides ‘independent clinical findings tha
differ from the findings of a treating physician,’ such findings are
‘substantial evidence.’ Independent clinical findings can be either (1)
diagnoses that differ from those offered by another physician and that ar¢

supported by substantial evidence, or (2) findings based on objective
medical tests that the treating physician has not [himself] considered.

been thinking."ECF No. 15at 2 (citingBray v. Comm’r of Soc. Sec. Admis54

F.3d 1219, 1226 (9th Cir. 2009)).
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Orn, 495 F.3d at 63dnternal citations omittedAs discussed in detail abovaget
nonttreating and no@xamining doctors Dr. Nelp, Dr. Thuline, and Dr. Perll relieq
on the same clinical findings and objective medical testing as treating physiciar
Dr. Overman and Dr. Schustéihus, theALJ’s reliance on théiffering
conclusions of these ndreating physicians does not constitutbstantial
evidence necessary to support the ALJ’s rejection of Plaintiff's treating physicia
opinions
For all of these reasons, the court finds the ALJ did not give specific and
legitimate reasons, supported by substantial evidence, to rejg@v&mars and
Dr. Schuster’s opiniong’he court must reconsider these opinions on remand.
2) Theodore Becker, Ph.D.Christopher Snell, Ph.D., Staci Stevens,
M.A., Elizabeth Thybulle, N.D., Scott Mindell, D.C., and Kathryn
Reid, M.A.
The opinion of an “accegble medical source” is given more weight than
that of an “other source.” SSR-08p, 2006 WL 2329939 at *2; 20 C.F.R. 8
416927(a) The ALJ need only provide “germane reasons” for disregasting
“other source’opinion.Molina, 674 F.3d at 111Howeverthe ALJ is required to
“consider observations by nonmedical sources as to how an impaaffexts a
claimant's ability to work.Sprague v. Bowe®12 F.2d 1226, 1232 (9th Cir.

1987).Moreover, “the adjudicator generally should explain the weight dgiven
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opinions from these ‘other sources,’ or otherwise ensure that the discussion of
evidence in the determination or decision allows a claimant or subsequent revi
to follow the adjudicator’s reasoning, when such opinions may have an effect g
the oucome of the case.” SSR-@3p (Aug. 9, 2006)vailable at2006 WL
2329939 at *4,

As noted by the ALJ, “[tlhese examiners and/or treating providers opined
that the claimant is incapable of performing any work, including, even sedentar
light duty.” Tr. 20. In a report dated November 2010, Christopher Snell, Ph.D. g
Staci Stevens, M.A. administered a cardiopulmonary exercise test and found
Plaintiff was “less efficient at low levels of work in the pesertional state. This
day to day variability will prevent her from reliability [sic] and consistently
performing light sedentary work.” Tr. 297 (citing “abnormal” results in categorie
including reproducibility, metabolic responses, cardiovascular responses,
sympathetic response, pulmonary function, cognitive function, and recovery
response)ln November 2010 Theodore Becker, Ph.D. completed an extensive
performancebased physical capacity evaluation and found Plaintiff “should be
considered work intolerant.” Tr. 33889. Chiropractor Scott Mindel, D.C. treated
Plaintiff on a regular basis for nine month201Q and opined that “[dJeito the
chronicity of [Plaintiff's] pain and fatigue and the worsening of her symptoms w

activity, it is my professional opinion that [Plaintiff] is not able to engage in any

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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form of work at this time.” Tr. 492n December 2010 Kathryn Reid, M.A.
conducted a vocational assessment of Plaintiff, including an interview, and opin
that she “does not have the physical tolerance for a full work day or work week|
even within the confines of sedentary office work.” Tr. 9DA4..Elizabeth
Thybulle,Plaintiff’ s treating naturopathic doctaypinedon several occasiortisat
she was unable to work for eight hours per day, five days a Week25, 529,
573574. The ALJ granted all of these “other source” treating or examining
providers’ opinions “little weightfor same reason he found Plaintiff not credible
and rejected the opinions of her treating physicians, namely: they are inconsist
with evidence that Plaintiff’'s symptoms improved with medication and therapy;
they “do not correlate with the Plaintiff's range of activities;” and they are not
consistent with the medical opinions of Dr. Nelp and the state agency physiciaf
“who concluded, based on the overall medical record, that the claimant is able
perform work at the sedentary leverr. 20.

Plaintiff argues the ALJ erred in rejecting opinion evidence from “other
sources.” ECF No. 12 40-16. As discussed in detail above, the ALJ’s findings
regarding Plaintiff’'s daily activities, and her alleged improvement with medicatig
and chiropractic care, wa®t supported by substantial evidence in the record, af
therefore is not a germane reason to generally reject the “other source” opinior]

evidenceSeesupra, sections A & Bl'he ALJalsofound that “these [other source]

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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opinions are not consistent with the medical opinion of medical expert Dr. Nelp
and the opinions of the state agency reviewing medical consultants, who concl
based on the overall medical record, that the claimant is able to perform work 3
least at the sedentary level.” Tr. 20. Defendant argues that as a “licensed phys
Dr. Nelp’s opinion warranted greater weight.” ECF No. 14 gcitbhhg SSR 06
03p,available at2006 WL 2329939). Howevewhile the SSR cited by Defendant
in support of this argumenrdicates that “[t]he fact that a medical opinion is from
an ‘acceptable medical source’ is a factor that may justify giving that opinion
greater weight;” ialso emphasizes that opinions from all medical sources must
weighed “depending on the particular facts in a case, andagftering the factors
for weighing opinion evidence .... For example, it may be appropriate to give m
weight to the opinion of a medical source who is not an ‘acceptable medical
source’ if he or she has seen the indraldmore often than the treating soceiand
has provided better supporting evidence and a better explanation for his or her
opinion” SSR 0603p,available at2006 WL 2329939 at *5The “other sources”
listed above actually treated or examined Plaintiff , sometimes @mgoing and
consistehbasis as opposed to DNelp who never treated or examined Plaintiff.
See LesteB1 F.3dat 831(“[t]he opinion of a nonexamining physician canbgt
itself constitute substantial evidence that justifies the rejection of the opinion of

either an examing or a treating physician”). The ALJ did not appear to consider
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this or other factors for weighing “other source” opiniofss is particularly
glaring in the case of Dr. Becker, Dr. Snell, and Ms. Stevens, who provided
extensive and specialized supporting evidémuiicating that even light work will
demand more energy than can be aerobically generated” (Tr. 308)@nihg
that Plaintiff should be considered “work intolerafift. 310). Regardless, their
opinions weresummarilyrejected in favor of Dr. Nelp’selectiventerpretation of

those same results as “show[ing] capacity for sedentary exertiorial' vir. 20.

As a final matter, the court is compelled to note that every single practitigner

that actually examined or treated the Plaintiff, including the treating physicians
addressed above, found Plaintiff was unable to sustain gainful employment dus
her limitations.For theseeasos and those discussedtime previous sections,
these wer@otgermane reasarto reject the opinion dPlaintiff's treating and
examining‘other source.” The Commissioner should reevalutitese “other
source” opinion®n remand.
C. Lay Testimony

An ALJ must consider the testimony of lay witnesses in determining
whether a claimant is disablestout v. Comm’r of Soc. Se454 F.3d 1050, 1053
(9th Cir. 2006). “[I]n order to discount competent lay witness testimony, the AL
‘must give easons that are germane to each witnestolina, 674 F.3d at 1114

(citing Dodrill v. Shalalg 12 F.3d 915, 919 (9th Cir. 1993)). Here, the record
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contains statements in support of Plaintiff’'s application from her mdttber,
sister, friendsemployer, and cavorkers. Tr. 253261 As noted by the ALJ,
“[tihese reports reiterated many of the claimant’s allegations such as constant
fatigue, low energy/deterioration in stamina, and loss of weight, as well as
difficulties engaging in various physikcactivities.” Tr. 21, 25261 The ALJ

found these statements supported that Plaintiff had “some limgdtisowever,
sheconcluded that the lay witness evidefigenerally refledis] the same
allegations made by the claimant that she is compldtsdpled from working,
allegations that the undersigned finds to be inconsistent with the opafibms
Nelp and the state agency medical consultants, as well as the claimant’s rangg
activities, as discussed abovér: 21.

Defendant argues that the ALJ did not err in rejecting the lay statements
because they repeated the same allegations made by Plaintiff, and thus the AL
reasons for rejecting Plaintiff's credibility applied “equally well” to lay statement
ECF No. 14 at 15 (citinfyalentine v. Comm’r Soc. Sec. Admbv4 F.3d 685, 694
(9th Cir. 2009) (“In light of our conclusion that the ALJ provided clear and
convincing reasons for rejecting [Plaintiff's] own subjective complaints, and
because [lay withess’s] testimony was similar to complaints, it follows that the

ALJ also gave germane reasons for rejecting her testimpniidwever,in this

caseas discussed above, the ALJ’s rejection of Plaintiff's subjective complaints
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wasnot supporteddy clear and convincing reasons. Thaskeeping withthe
reasoning irvValentine it does not'follow” that the ALJ ga® germane reasons for
rejecting the lay statements, and theyst be reconsidered on remand.
D. Step Four/ Step Five

Plaintiff argues that thALJ erred in finding Plaintiff could perforrpast
relevant work at step fouECF No0.12 at 1820. Defendant responds that the
ALJ’s unchallengedlternative finding that Plaintiff can perfonwvork existing in
significant numbers in the national economy rendered harmless any error at st¢
four. Tr. 21-22; ECF No. 14 at &8 (citing Molina, 674 F.3d at 1115 (ALJ’s
error is harmless where it is “inconsequential to the ultimate nondisability
determination”))Because of errors in considering the medical opinion evidence
and in the credibility determination, the RFC is not properly supported and the
subsequent findings ates four and five aren questionOn remand, the
Commissioner shad make a new stefour and step fivdindings as is
appropriate.

CONCLUSION

The ALJ’sdecision was not supported by substantial evidence and free o
legalerror.Remand is appropriate when, like here, a decision does not adequal
explain how a conclusion was reached, “[a]nd that is so even if [the

Commissiondrcan offer proper post hoc explanations for such unexplained
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conclusions,” for “the Commissioner's decision must stand or fall with the reasc
set forth in thd] decision” Barbato v. Comm'r of Soc. Se@23F.Supp. 1273,
1276 n. 2 (C.DCal.1996) citations omitted)On remand, th&LJ must reconsider
the credibility analysiand helay evidenceevaluation Additionally, theALJ must
properly weigh all of the relevant medical opinion evidence according to the
requisite factors; and, if necessamggonsider the emety of the sequential
process
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiff’'s Motion for Summary Judgment, ECF No. iGRANTED.
The matter is remanded to the Commissioner for additional proceedin
pursuant to sentence four 42 U.S.C. § 405(Q).
2. Defendant’s Motiorfor Summary Judgment, ECF No.,14DENIED.
The District Court Executive is hereby directed to enter this Order and

provide copies to counsdludgment shall be entered for Plaintiff and the file sha

be CLOSED.
DATED this17thdayof April, 2015
gFred Van Sickle
Fred Van Sickle
SeniorUnited States District Judge

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT36
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