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BEFORE THE COURT are the following motions: Umatilla Tribes’ Motior
for Summary Judgment (ECF No. 49), Yakama Nation’s Ckésson for
Summary Judgment on the Record (ECF No. 50), antttl8tates’ Crosdlotion
for Summary Judgment and Combined Response to Plaintiff and Plaintiff
Intervenor’s Motions for Summary Judgment (ECF No. 52). These matters we
heard at telephonihearing on Marcii9, 2015. Thomas AZeilman appeared on
behalf ofPlaintiff. Malena Pinkham and JosephH&t appeared on behalf of
IntervenorPlaintiff. Vanessa RWaldref appeared on behalf of Defendanthe
Court has reviewed the briefing and the record and files herein, heard from
counsel, and is fully informed

BACKGROUND

Plaintiff Confederated Tribes and Bands of the Yakama Nation (“Yakama
Nation”) and IntervenaPlaintiff Confederated Tribes of the Umatilla Indian
Reservation (“Umatilla Tribes”) seek judicial review of the U.S. Fish and Wildlif
Service (“Service”) decision approvimpgiblic wildflower tours within thelaliik
Traditional Cultural Property (“TCP")Specifically, Plaintiffs allege that (1) the
Service violated the consultation provisions of the National Historic Preservatiq
Act (“NHPA”), and (2) the Service’s “no adverse effefitiding was arbitrary and
capricious under the Administrative Procezldct (“APA”).

I
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FACTS

A. Laliik Traditional Cultural Property

Laliik, also known as Rattlesnake Mountaits within the Hanford Reach
National Monumen{*HRNM”) in Benton County, WashingtorAR 450 A
treelesssubalpine ridgdocated 3,600 feet above sea letealliik means
“standing abwe the water’ AR 45253, 461, 204. Associated with practices
and beliefoof the WashaniLaliik is a @acred mountaimvith traditional culturabnd
religious significance to thiecal Hanfordarea tribes: Yakama Nation, Umatilla
Tribes, Nez Perce, and Wanapum BaAR 461-64, 1972 207475.

Laliik is located within lands ceded to the United States under the Dfeaty
1855andhas maintained varyingnd usalesignationshroughout the paseveral
decadesAR 450. In 1943, the U.S. Department of War seized thethreagh
eminent domairor use as a buffer for plutonium production at the Hanford site.
AR 450 In 1967 the Atomic Energy Commission designateddhea around
Rattlesnake Mountaiasthe Arid Lands Ecology Reserve (“ALE”) to be preserve
for desert ecology research and education, and in 1971, the area was establish

a Research Natural AréaAR 451. In 2000l aliik became part ache HRNM

! “IResearch Natural Area] is a physical or biological unit (or both) in which

natural conditions are maintained insofar as possible by letting nphysital and

biological processes prevail without human interventiohR 451.
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pursiant to the Antiquities Act of 190@nd thus came under the administration
and management of the U.S. Fish and Wildlife Service (“ServiosR 451.

In 2007, he U.S. Department of Energy designdtatiik a Traditional
Cultural Property (“TCP”) pursuant to the National Historic Preservation Act,
making the area eligible for listing on the National Register of Historic Pl&des.
2074;seeAR 44576. The designation relied upon the statulsadiik as a
“spiritual location of primary importance toaups of Amecan Indians within the
region” AR 460

[Laliik] continues to figure prominently not only as a place recognized

to have extreme cultural and sacred significance, but also as a place

where practitioners can go to continue and perpetuate their traditional
beliefs.Laliik retains integrity of condition asremains relatively
unblemished, retaining integrity of habitat and where culturally

important plants are accessible. More importahifyiik also retains

integrity of association with tribal cultural beliefs and practices.

AR 461. Public a&cess tolte aredas been restricted since 1943 and remains so
this day with the Tribegetainingcontinued access and us&R 450, 2075

B. Service’sProposedUndertakings

Beginning in 2010, the Service began consulting with the Haai@al
tribes, includinghe Yakama Nation and Umatilla Tribeghout organizingimited
public access touisf Laliik TCP. In September 201@he Service proposed a

public appreciation tour dfaliik to commemorate the T®nniversary of the

HRNM. AR Nos. 402, 404 Theproposal involved an agendsd, 20-personbus
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tourto the topof Rattlesnake Mountain on a single day in early October.28R0
404. The tourgroupwould remain at the top of the mountain for no more than 4(
minutes while the participants discussetgr alia, the importance of the area to
the Tribes, the shrub steppe ecology, and habitat restor&t®d.04 The Tribes

voiced their opposition to the tquand theServicesubsequently abandoned the

proposal
In January 2011, the Service announced a new proposal for a talfilof
TCP, calling it the “Shrub Steppe Regation Workshop Tour.” AR N@08. The

propcsal consisted of four bus toursbe conducted on a single day in April 2011
and guided by a ®éce biologist. AR No. 308. The bus would stop at four select
locations along the route for approximately 20 minutes, while the 30 passehge
each bugould disembark and examine vegetation and wildlife habitat within 15
meters othe road AR No. 308.

The Service sent the propdsendertaking via email to theibes for
comment and discussed the proposal at the January 26, 2011 Hanford Tribal
Working Group meeting. AR No. 307; AR 19Q6. Yakama Nation
communicated itepposition to the tour ahé meeting. ECF No. 51 { 1@n
February 8, 2011, the Service sent a letter regarding the proposegspmo tour
to each interested tribe, including Yakama Nation and Umatilla Tribes, request

their review and comments pursuant to Section 106eoRtHPA. SAR 24; AR
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190611 BothYakama Nation and Umatilla Tribes voiced their opposition. SAF
11-01 at 12; AR 1924. On April 26, 2011, in a written report regarding the
proposal the Servicaletermined it would not conduct the undertaking. 18RS

38.

In February 2012, the Service proposed a third undertaking. Firstin a
meeting with the fiibes at the Service’s office in Burbank, Washington, and ther
via email, the Service proposed public wildflower tours withinLihkék TCP and
invited the Tribes’ review AR 196869, 1979, 2068 The undertaking was a
proposal to conduct twdéhreehour guided bus tours within thealiik TCP for
fifty members of the public to view spring wildflowerdR 196266, 197276.
These twdours would be conduetl by the Service within a singlay eithein
late Aprilor early May AR 196266, 197276. Yakama Nation voiced its
opposition to the undertaking, stating that “the naturé.alfik’s] cultural
significance is not conducive to tourism and recreadimhwill adversely affect
the TCP.” AR 198482. Similarly, Umatilla Tribes opposed the proposal due to
the potentiahdverse #ect the tour would have otne Laliik TCP. SAR 12.The
relevant parties discussed f@posedindertakingat the AprilTribal Working
Group meeting, with the Service indicating that it “w[ould] go no adverse effect
AR 198991

I
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C. No Adverse Effect Finding

On April 26, 2012, the Service issued a Section 106 Cultural Resource
Compliance Report, determining that grepo®d undertaking-two guided
wildflower bus tours on a single Saturday in late April or early Mayuld have
“no adverse effetbon theLalilik TCP. AR No. 121. In concluding that the
proposed undertaking would not “diminish the integrity of setting, feeting
association” of the TCP, the report states the following:

The TCP is a significant spiritual and cultural landscape in a vast,
isolated natural habitat that is relatively free of modern development
and public access. The Tribes explain that a publdflower tour at
Laliik would diminish its sacred qualities and upset their association
with this important place. However, the wildflower tour is a trangitor
event. Like a jet and its contrail high over a wilderness area, the
wildflower tour is a fleeting intrusion. Furthermore (and unlike a jet
and contrail which is indifferent to the value of wilderness), the
wildflower tour is a minimum impact activity designed to instill
appreciation of the place and its natural resources.

The undertakings an FWScontrolled and guided tour of wildflowers
and associated resources. The undertaking does not open the
Rattlesnake Unit to uncontrolled and unfettered access by the public.
In addition, the undertaking does not alter the physical or tangible
chamcteristics of théaliik TCP. It does not alter the Tribes’ ability to
access the Rattlesnake Unit for traditional cultural and religious
purposes. And, as a potential threat to the integritbyatiik’s feeling

and association, the wildflower tour isdteng.

AR No. 121 at 1412.

I
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On April 30, 2012, the Washington State Historic Preservation Officer
(“SHPQO") sent a letter to the Service indicating that it did not concur with the
Service’s no adverse effect findingR 2004. On May 2, 2012, the Umatilla
Tribes reiterated its opposition to the proposed undertakoiged its
disagreement witthe Agency’'sno adverse effect findin@nd requested various
explanations regarding the undertakin§AR 1415. On May 5, 2012, th
Service conducted two “pilot” guided public wildflower tours within the HRNM,
but outside théaliik TCP boundary AR 200609, 202326. According to the
Hanford Tribal Working Group meetiragendathe Tribes and Service discussed
the proposed undertalg in the May 10, 2012 meetingAR 2016.

D. ExpandedProgram of Wildflower Tours

On June 7, 2012, the Service updated its A&jP012 Section 106
Compliance Report, expanding the wildflower undertaking framacatours on a
single dayin 2013to a program of up ttwelvetours per yeartwo tours on Six
different spring days-for a period of five yearsAR 203%38. The update
contained no new information regarding potential effects but similarly determin

the expanded undertaking wduesultin “no adverse effettto theLaliik TCP.

%1t is unclear from the record whether Yakama Nation sent notice of its opposit

after receiving the no adverse effect documentat®eeECF No 51 at &.
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AR 20652109 Moreover, the Service did nopen consultatiowith the Tribes
before issuinghe updated report. Under the “Tribal Consultation” section of the
updatedeport, the Service recounts the pregi@onsultation with the Tribeasll
of whichpre-dated theApril 2012 report. AR 2068. The Tribes were not informed
of the expanded program urdiiter the no adverse effect determination was mad
AR 2039,2207.

The Serviceeventuallysent the updateport to the Advisory Council on
Historic Preservation (“Council) on November 16, 2012. AR 2065ts letter,
the Agency acknowledged that the report aadtin 106 review represerds
slight change ttheearlierApril 2012 report

With this letter and report the FWS hasdentified the undertaking

as a program of up to six wildflower tours a year for a period of 5

years . . . All other elements of the undertakingand effect

determination are the same as identified in thal 012 exercise.

While the undertaking hahanged slightlythe consulhg parties

have indicated that it does not change their objection to the FWS

determination of no adverse effect.
AR 205657 (emphasis added)n an email dated December 3, 2012, the Council
notified the Service that would submit its respong® thedisputed finding by
December 17, 2012, extending the standard response daatleethe
regulationsan additional fifteen daysAR 2121. However, the Council failed to

submit a response to the Service’s report by this datkinsteadssued

comments to another disputed agency undertaking wttlibaliik TCPon
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D




10

11

12

13

14

15

16

17

18

18

20

December 28, 2012AR 21222124. Although th€ouncil’s responsaddressed
activities within the_aliik TCP, it did not address ttgervice’s no adverse effect
finding with regardgo the wildflower toursindertaking AR 21222124.

In light of the Council’snonresponsehe Service notified the Tribes that it
planned to proceed withe expanded programf wildflower tours in May 203.
AR 217071; SAR 2701. Both the Umatilla Tribes and Yakama Natxmain
objected to the Agency’sriding. SAR 2702; AR 224546. Specifically, the
Umatilla Tribes noted that the Service never initiated consultegigarding the
expanded program of toursather, the Umatilla Tribes were only consulted about
an undertaking for “two tours on a single day in late April or early. M&®AR 27
02 at 2. Nonetheless, the Agency concluded that it satisfied its Section 106
obligations ad would proceed with thexpanded program of toursAR 251819.

In earlyMay 2013, the Service conducted four wildflower tours (two toursabin
May 1 and May Awithin theLaliik TCP. AR 231318.

In light of “renewed expressions of concern” frdfakama Nation, the
Council sent a letter to the Service on April 9, 20AR 243738. Highlighting
thatLaliik’s “remoteness, isolation, and limited access are all important
characteristics that contribute to its eligibilffgr listing on the NationaRegister]
and to its integrity of setting, feeling, and association,” the Council advised that

proposed activities fdraliik be treated as potentially having aaverse effect and
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be considered under a Programmatic Agreement between the Tribes, iashin
SHPQ and all other appropriate partie&R 2438.
DISCUSSION

A. Standard of Review

The APA governs judicial review of agency action under the NHBAder
the APA,a court must uphold an agency action unless it is found to be “arbitrar
capricious an abuse of discretion, or otherwise not in accordance with the law.’
U.S.C. §8706(2)(A). “This deferential standard is designed to ‘ensure that the
agency considered all of the relevant factors and that its decision contained no
clear error of judgment.”Pac. Coast Fedi of Fishermen’s Ass’n, Inc., v. Nat
Marine Fisheries Sery265F.3d 1028, 1034 (9th Cir. 20QXcitation omittedl.
Under this “narrow” standard of review, the court requinasthe agency
“examine the relevant data and articulate a satisfactory explanation for its actio
F.C.C. v. Fox Television Stations, In656 U.S502, 513 (2009) (quotiniglotor
Vehicle Mrs. Ass’n, v. State Farm MuAuto.Ins. Co, 463 U.S. 29, 43 (1983)).
Specific to statutes that are procedural in natu®urtmay alscset aside agency
actions that are adopted “without observance of procedure required by law.” 5
U.S.C. 8 706(2)(Ip seePit River Tribe v. U.S. Forest Ser469 F.3d 768, 781
(9th Cir. 2006) Ctr. for Biological Diversity v. U.S. Forest Ser@849 F.3d 157,

1165 (9th Cir. 2003) (applying the “without observance of procedure” standard

ORDERON CROSSMOTIONS FOR SUMMARY JUDGMENT~ 11

n.”




10

11

12

13

14

15

16

17

18

18

20

determine the agency’s compliance with NEPA, a statute that provides procedt
safeguards rather tharsabstantive resylt

B. The National Historic Preservation Act

“The NHPA involves a series of measures designed to encourage
preservation of sites and structures of historic, architectural, or cultural
significance.” Pit River Tribe 469 F.3cat 787. Among the sites the NHPA is
designed to protect are “[p]ropertiektraditional religious and cultural importance
to an Indian tribe . . [which]may be determined to be eligible for inclusion on thg
National Register.”16 U.S.C. 870a(d)(6)(A)? Procedural in naturegheNHPA
and its accompanying regulations smttithe procesan agency must follow
when it plans to implement an undertaking on a protectedSdetion 106 of the
NHPA requires that federal agencipspr to spending any fund$takeinto

account the effeaf theundertaking on any district,tej building, structure, or

® The NHPA was repealash December 19, 2014y the National Park Service
and Related Programs A&ub. L. No. 11287, 128 Stat. 3094 (codified in
scattered secti@oftitle 54 of theUnited States Codg‘except with respect to
rights and duties that matured, penalties that were incurred, or proceedings tha

were begun before the date of enactment of this Aeub. L. N0.113-287,sec. 7.
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object that is included in or eligible for inclusion in the National Registel.”
§ 470

[Both the NHPA and the National Environmental Policy Act] create
obligations that are chiefly procedural in nature; both have the goal of
generating information about the impact of federal actions on the
environment; and botrequire that the relevant fedd agency

carefully consider the information produced. That is, both are
designed to insure that the agenstop, look, and listérbefore

moving ahead.

San Carlos Apache Tribe v. United Stawk/ F.3d 1091, 1097 (9th Cir. 2005)
(emphasis adde3ee alsdMuckleshoot Indian Tribe v. U.S. Forest Seiv.7
F.3d 800, 805 (9th Cir. 1999)Section 106 of NHPA is a ‘stop, look, and listen’
provision that requires each federal agency to consider the effects of its

programs.”).

* NHPA's successor statute similarlgguires thatprior to the approval of the
expenditure of any Federal funds theundertaking. . .[the agencykhall take
Into account the effect of the undertaking on any historic propebg.U.S.C.

§ 306108 Further, the agency “shall afford the Council a reasonable opportunit
to comment with regard to the undertakindd’ In carrying outhis mandatg‘a
Federal agency shall consult with an Indian tribe . . . that attaches religious ang
cultural significance to property” eligible for listing on the National Registiek.

§ 302706

ORDERON CROSSMOTIONS FOR SUMMARY JUDGMENT~ 13
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Relevant herare the NHPA'’s consultation provisionas applied to
culturally or historically significant Indian site€onsultation is defined under the
regulations as “the process of seeking, discussing, and considering the views ¢
other participants, and where feasible, seeking agreement with t8éntC’F.R.
§ 800.16(f)> Under the regulations, if the agency findsuéturally-significant site
will be affected by its proposed undertaking, it must notify all consulting parties
including Indian tribes, invite their view on the effects, and assess any adverse

effects of the undertakindd. § 800.4(d)(2).For consultation on properties of

f

significance to Indian tribes, “[tlhe agency official shall ensure that consultation|. .

. provides the Indian tribe ... a reasonable opportunity to identify its concerns
about historic properties, advise on the identification and evaluation of historic
properties, . . . articulate its views on the undertaking’s effects on such properti
and participaten the resolution of adverse effectdd. § 800.4¢)(2)(ii)(A).

Further, “[cpnsultation with an Indian tribe must recognize the governteent
govermment relationship between the Federal government and Indian taibes”
“should be conducted in a manner sensitive to the concerns and needs of the |

tribe.” 1d. 8 800.2(c)(2)(i))(C).“The federal government owes a fiduciary

> Under the NHPA’gepealing anduccessor legislatiof{a] regulation, order, or
other administrative action in effect under a source provision continues in effec

under thecorresponding title 54 provisionPub. L. No. 11387, sec. 6(f).
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obligation to all Indiartribes as a class;” thus, agencies “must at least show
compliance with general regulations and statutéspecifically aimed at
protecting Indian tribes.’Pit River Tribe 469 F.3dat 788(internal quotation
marks and citations omitted).

If, after consultatiorwith the necessary parties, the agency finds the

undertaking will have no adverse effect, it shall notify all consulting parties of th

finding and provide them with the relevant documentation. 36 C.F.R. § 800.5(¢).

If the SHPOor any consulting party notifies the agency, in writiofits
disagreement with the finding, the agency must either consulthvatrarty to
resolve the disagreementrequest that th€ouncilreview the finding.Id.
§800.5(c)(2). The Council will then provide its opinion no later than 30 days alf
receipt of theagency’'sno adverse effect documentatidd. 8 800.5(c)(3). “If the
Council does not respond within the applicable time period, the agency official’
responsibilities under section 106 are fulfilledd.

An agency may be required to reopen consultation with interested parties

it decides to alter the undertakiag proposed in the findingImplementation of

the undertaking in accordance with the finding as documented fulfills the ageng¢

official’ s responsibilities under section 106 and this pdd."However, “[ilf the
agency official will not conduct the undertakiag proposed in the findinghe

agency official shall reopen consultation under paragraph (a) of this sedtion.”
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(emphasis added). Inturn, paragraph (a) directs the agency to, once again an
consultation with the SHPO and any interested Indian tribe, apply the adverse
effect criteria to the site and consider any views of the consulting parties regarc
such efécts. Id § 800.5(a).

Here, Umatilla Tribes asserts tBervicefailed to comply with the
consultation requirements when, after issutagApril 2012 no adverse effect
finding regarding the single tour daydid not consult with the flbes regarding
thenew and expandgarogram as proposed in the June 2Qid&late ECF No. 49
at 1720. In response, Defendants assert that the modificatibe twiginal
undertaking did not requiredditional consultation Defendants boldlassert that
they were not required to-eonsult with the Tribes on the updated June
undertaking because the Tribes had already voiced their concerns about wildflg
tours intheLaliik TCPandhave not demonstrated whaatditional informationif
any,theywould have provideth regards to the expanded program of wildflower
tours. ECF No. 52 at 112 (“The [June 2012Fection 106 Report includes the
concerns voiced by the Plaintiffs and other tribes regarding the wildflower
tours. .. Plaintiffs donotidentify anything missing in the record regarding
information they would have provided in response to the additional tours that th
had not already provided.”3ge als&ECF No. % at 67. Put nore directly,

Defendants see no harm in failingréanitiateconsultation with the Tioes because

ORDERON CROSSMOTIONS FOR SUMMARY JUDGMENT~ 16
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any consultation would, once again, resulih@ Tribes’blanketopposition to
tourswithin theLaliik TCP.

Defendantsely heavily on the Ninth Circuit’s opinion ihe-Moak Tribe v.
U.S. Department of Interiop608 F.3d 592 (9th Cir. 201,ap support their
assertion In TeMoak Tribe the Circuit heldthat the Bureau of Land Managemen
(“BLM”) had satisfid its consultation obligatiorsven thoughtifailed toinitiate
consultation with the Tribe in a “timely fashion” regardingraject anendment
608 F.3d ab09. Focusingon the BLM’s previous consultation with the Tribe on
the original project, the Counbted thathe Tribedid “not identify any new
information thafit] would have brought to the attention of the BLM had it been
consuledearlier in the approval process for the Amendmend” (emphasis
added).As such, the Tribe failed to demonstrate how earlier consultation would
have affected the BLM’s ultimate determinatidd.

Defendants’ reliance on this opinionimgpposite® First, the relevant

regulation considered by the Circuitie-Moakwas 36 C.F.R. § 800.2(c)(ii)(A),

® Defendants also cite to an unpublished Ninth Circuit opirSommit Lake
Paiute Tribe of Nevada v. U.S. Bureau of Land Managenrestipport of their
assertion that they did not need to reopen consultation. 496 F. Alghx71415
(9th Cir. 2012). Citing to 36 C.F.R. 8 900.2(c)(2)(ii))(A), the Circuit upheld the

adequacy of the BLM'’s consultation, examining both the consultation that was

ORDERON CROSSMOTIONS FOR SUMMARY JUDGMENT~ 17
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which requires that tribal consultation “commence early in the planning process

Here, Umatilla Tribes is asserting, under 36 C.F.R. 8 800.5(dhdftheService
did notreinitiateconsultation when it decided it would “not conduct the
undertaking as proposed in the finding,” not thatSkevicefailed to initiatetribal
consultatiorearlyenoughin the process. SecorttieBLM did at least attentgo
reopen consultation with the oak Tribe regarding the amendméetore
iIssuing any decision as to the impact:

The BLM sent a letter to the Tribe about the Amendment one year

after the BLM receivefthe] proposal in July 2003. The BLM noted

that there was already extensive documentation of traditional, cultural,

and spiritual use sites within or near the project area, but asked the

Tribe for help in identifying any additional concerns and in

developing any alternatives or methods that might elimioiateduce

potential adverse impacts. The Tribe did not respond to this letter.
608 F.3d at 97-98. Here, the Service did nattempt to reopenconsultation with

the Tribesor provide anyneaningfulopportunity for the Tribes to comment on thg

expanded program of toupsior to its issuance of the June 2G1Radverse effect

conducted with the initial approval of the project and consultation regarding the
amendmentld. at 714. Unlike the facts here, nothing in this short memorandum
opinion suggests that the BLM utterly failed to consult with the Tribe on the
modification. Indeed, a quick review of the supporting appellate briefs
demonstrates that the Tribe was consulted on the amendment, just not early in

process.
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finding. Instead, the Service first informed tdmatilla Tribesof the update after

it issued itsno adverse effect findingvhich reportacknowledged that all tribal
consultatiorpredated the originalpril 2012 report Taken to its logical extreme,
the Service would be excused frdRIPA’s consultation provisions fail
subsequent variatiortd the original April 2012 proposdlecause the Tribes have
already made theobjections to public toursithin theLaliik TCPknown If the
“effect” of the undertaking, whether or not it is adverse, is the public’s intrusion
the otherwise isolated and sacred setting oftligk TCP, surely the Tribes

should be afforded the opportunity to provatiditional comments and insight
when the Servicaugmentghis intrusion.

In its initial proposal, submitted to each Tribe in Febriz@xy2for Section

o

106review, the Service proposed two guided bus tours on a single day in late April

or early May. Although the Tribes opposed the undertaking, the Agency found
initiative as proposed would not adversely affectlthiék TCP; rather, the
intrusion from these two tours would be “fleeting” and would not “diminish the
integrity of setting, feeling, or association” of the area. AR No. 121 at 12.

Less than two months later, instead of implementiegitidertaking as
originally proposed, the Servigkamati@ally expandedts scope That is, rather
than two tours on single day in late April or early May, the Service would lead |

to twelve toursach pring over the nexfive years.In what the Service
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characterized as a slight change in the undertathegroposakransformed from
2 tours that would permit 50 members of the public to adca§k on a single
spring dayin 2013 toone that would involveip to 60 toursover a period of five
yearswith up t01,500 members of the public permitted acdeske culturally
sensitive and otherwise isolated site

This 30 fold increasérom “the undertaking as proposed in the finding,” 36
C.F.R. 8 800.5(d)(1)equired the Servic® redinvite comments from the
consulting partieand reassess whether #hgandegrogram as newly proposed,
would adversely affect the are8eed. 8 800.2(c)(ii)(A) (requiring consultation
which provides the Indian tribe “a reasonable opportunity to identify its concern
about historic properties, advise on the identifosatind evaluation of historic
properties, . . . articulate its views on the undertaking’s effect of such properties
and participate in the resolution of adverse effeas§ 800.5(a) (directing the
Service to consult with the SHPO and any interested Indian tribe and consider
views when applying the adverse effect criterille Servicdailed to adhere to
theclearregulatoryrequiremento reopen consultaticeind provide the interested
parties meaningful opportunity to commemt the new propad, and as such,
violatedthe NHPA.

Although theNHPA and its accompanying regulatiahs not mandate a

particular substantive outcome, its procedural requirements are obligatory. Th
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Court would be derelict in its duties if it failed to enforce the minimal procedura
protections guaranteed the Tribes. True, the Service, after reopeninfjatmrs
with theparties mayreasonably conclude that the expanded program of
wildflower tourswill have noadverse effeabn thelLaliik TCP. But this
hypotheticalcannotinfluencethe Court’s current analysis. Instedde relevant
focusis whether the Serviceomplied with the relevant statute and regulations: d
the Service “stop, look, liste” and carefully considdribal inputbefore moving
ahead witlthe greatlyexpandedindertaking?Or, insteaddid theServicestop,
look at past tribal consultations eimilar proposalsandinappropriately assume
that each Tribe wouldherely voice itdblanket opposition rather than providing
additional insighto orsuggested mitigation measures for the expanded
undertaking? Because tl@®urt concludes the latter occurteere the only
remedy is to set aside the Agencytsadverse effect finding on the updated
proposal and order the Service to reengage in the consultation gretmss
conducting any additional wildflower tours within thaliik TCP, if it still chooses
to pursue the undertaking.

Accordingly, becausthe Savice has not complied witthe mandatory
procedural requirements leading to its “no adverse effect” finding, on this recor
such finding is necessariharbitrary and capricious” or otherwise “without

observance of procedure required by law and musélaeside
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IT IS HEREBY ORDERED:

1. Umatilla Tribes’ Motion for Summary Judgment (ECF No. 480l Yakama
Nation’s CrossMotion for Summary Judgment on the Record (ECF No. 50) are
GRANTED in part. The Service'sSection 106 finding ofno adverse effetis
set asidas arbitrary and capricious or otherwise without observance of procedt
required by lawandthis matteris remanded.The Servicenustreopen
consultation with eachffectedTribe in accordance withelevant provisions of
Title 54, United States Cod®&HPA'’s successor statutapdany applicable
regulations.The Defendants arprohibitedfrom implementinghe wildflower tour
undertaking without first complying wittheserequirements.

2. United States’ Crosklotion for Summary Judgment and Combined
Response to Plaintiff and Plaintiffitervenor’s Motions for Summary Judgment
(ECF No. 52) iDENIED.

The District Court Executive is hereby directed to enter this Qpdevide
copies to canse| enter Judgmerfor Plaintiffs remanding this matter to the
Agency for compliance with applicable law, and close this file.

DATED March?20, 2015.

5 4 3 "l o
“--1;;'_7M O fes
THOMAS O. RICE

United States District Judge
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