Vargas v. G

1C

11

12

1€

17

18

2C

plvin

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Case N014-CV-03067-VEB

HECTOR MANUEL VARGAS

VS.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Plaintiff, DECISION AND ORDER

Defendant.

|. INTRODUCTION

In October of 2010Plaintiff Hector Manuel Vargaapplied forsupplemental
security income (“SSI”) benefits and disability insurance benefits (“DIB”) undet

Social Security Act The Commissioner of Social Security denied the applicsitior
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Plaintiff, represented bip. James TreeEsq, commenced this action seeking

judicial review of the Commissioner’s denial of benefits pursuant to 42 U.S.C. 88

405 (g) and 1383 (c)(3)The parties consented to the jurisdiction of a United States

Magistrate Judge. (Docket N@).

On January 5, 2015he Honorable Rosanna Malouf Peters@Ghief United

States District Judge, referred this case to the undersigned pursuant to 28 U.S.C. §

636(b)(1)(A) and (B). (Docket N25).

II. BACKGROUND

The procedural history may be summarized as follows:

Plaintiff applied for SSI benefitend DIB on October 7, 2010 alleging
disability beginning January 1, 2009 at198220).! Theapplicatiors weredenied
initially and on reconsideratiomnd Plaintiff requested a hearing before |an
Administrative Law Judge (“ALJ"). Orseptember 172012, a hearing was held
before ALJ Kimberly Boyce(T at 37). Plaintiff appearedvith his attorneyand
testified (T at43-64). The ALJ also receivedtestimoty from Trevor Duncana

vocational expert. (T &4-73).

1 Citations to (“T”) refer to the administrativecord at Docket No. 11.
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On October 10, 2012ALJ Boyce issued a written decision denying tk
applicatiors for benefits and finding thaPlaintiff was not disabled within thg

meaning of the Social Security Act. (T1a#36). The ALJ’s decision became th

U

e

Commissioner’s final decision on March 27, 2014, when the Appeals Caguncil

deniedPlaintiff's request for review. (T at7).

On May 22, 2014 Plaintiff, acting by and through is counsel timely
commenced this action Hiling a Complaint in the Unite&tates District Court fol
the EasterrDistrict of Washington. (Docket No%). The Commissioner interpose
an Answer oduly 28 2014. (Docket Nol10).

Plaintiff filed a motion for summary judgment on November 3, 2014. (Do
No. 15). The Commissioner moved for summary judgmenbenember %, 2014.
(Docket No. 20. Plaintiff filed a reply memorandum of law @ecemberR9, 2014.
(Docket No.23).

For the reasons set forth below, the Commissioner's mdsodenie,

Plaintiff's motionis granted and this casis remanded focalculation of benefits
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[ll. DISCUSSION

A.  Sequential Evaluation Process

The Social Security Act (“the Act”) defines disability as the “inability
engage in any substantial gainadtivity by reason of any medically determinakl
physical or mental impairment which can be expected to result in death or whif
lasted or can be expected to last for a continuous period of not less than
months.” 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). The Act also provides tf
plaintiff shall be determined to be under a disability only if any impairments a
such severity that a plaintiff is not only unable to do previous work but ca
considering plaintiff's age, education and wakperiences, engage in any oth
substantial work which exists in the national economy. 42 U.S.C. 88 423(d)(?
1382c(a)(3)(B). Thus, the definition of disability consists of both medical
vocational component&dlund v. Massanari253 F.3d 1152, 1156 {Lir. 2001).

The Commissioner has established a-8tep sequential evaluation proce

for determining whether a person is disabled. 20 C.F.R. 88 404.1520, 415.620.

one determines if the person is engaged in substantial gainful activities.
benefits are denied. 20 C.F.R. 88 404. 1520(a)(4)(i), 416.920(a)(4)(i). If no
decision maker proceeds to step two, which determines whether plaintiff
medialy severe impairment or combination of impairments. 20 C.F.R.

4
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404.1520(a)(4)(ii), 416.920(a)(4)(ii).

If plaintiff does not have a severe impairment or combination of impairm
the disability claim is denied. If the impairment is severe, tladduation proceeds tq
the third step, which compares plaintiff's impairment with a number of li
impairments acknowledged by the Commissioner to be so severe as to pf
substantial gainful activity. 20 C.F.R. 88 404.1520(a)(4)(iii)), 416.920(a)§4 R
C.F.R. 8 404 Subpt. P App. 1. If the impairment meets or equals one of the
impairments, plaintiff is conclusively presumed to be disabled. If the impairme
not one conclusively presumed to be disabling, the evaluation proceeds to the
step, which determines whether the impairment prevents plaintiff from perfor
work which was performed in the past. If a plaintiff is able to perform previous
that plaintiff is deemed not disabled. 20 C.F.R. 88 404.1520(a)(4]
416.920(a)(4){). At this step, plaintiff's residual functional capacity (RFC)
considered. If plaintiff cannot perform past relevant work, the fifth and final sté
the process determines whether plaintiff is able to perform other work in the ng
economy in view of plaintiff's residual functional capacity, age, education and
work experience. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4Bujyen v

Yuckert 482 U.S. 137 (1987).
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The initial burden of proof rests upon plaintiff to establigtriana faciecase

of entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 {Cir.

1971); Meanel v. Apfel172 F.3d 1111, 1113 {Cir. 1999). The initial burden is$

met once plaintiff establishes that a mental or physical impairmenemisethe
performance of previous work. The burden then shifts, at step five, tc
Commissioner to show that (1) plaintiff can perform other substantial g4
activity and (2) a “significant number of jobs exist in the national economy”
plaintiff can performKail v. Heckler 722 F.2d 1496, 1498(Xir. 1984).
B. Standard of Review

Congress has provided a limited scope of judicial review of a Commissio
decision. 42 U.S.C. 8§ 405(g). A Court must uphold a Commissioner’'s dec
made through an ALJ, when the determination is not based on legal error
supported by substantial eviden&ge Jones v. Hecklet60 F.2d 993, 995 {oCir.
1985); Tackett v. Apfel180 F.3d 1094, 1097 (Lir. 1999). “The [Commissioner’s
determination thaa plaintiff is not disabled will be upheld if the findings of fact ¢
supported by substantial evidencBg&lgado v. Heckler722 F.2d 570, 572 {oCir.
1983)(citing 42 U.S.C. § 405(g)). Substantial evidence is more than a mere sc
Sorenson v. Weberger, 514 F.2d 1112, 1119 n 10%(€ir. 1975), but less than

preponderanceMcAllister v. Sullivan 888 F.2d 599, 6602 (9" Cir. 1989).
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Substantial evidence “means such evidence as a reasonable mind might ag

adequate to support a conclusioiRichardson v. Perales402 U.S. 389, 401

(1971)(citations omitted). “[S]uch inferences and conclusions as the [Commiss
may reasonably draw from the evidence” will also be uphdhtk v. Celebreeze
348 F.2d 289, 293 {9Cir. 1965). On review, the Court considers the record i
whole, not just the evidence supporting the decision of the Commissiiaetman
v. Sullivan 877 F.2d 20, 229" Cir. 1989)(quoting<ornock v. Harris 648 F.2d 525,
526 (9" Cir. 1980)).

It is the role of theCommissioner not this Court, to resolve conflicts i
evidence Richardson402 U.S. at 400. If evidence supports more than one rat
interpretation, the Court may not substitute its judgment for that of

CommissionerTacketf 180 F.3d at 1097Allen v. Heckler 749 F.2d 577, 579 {9

cept as

oner]

aS a

onal

the

Cir. 1984).Nevertheless, a decision supported by substantial evidence will still be

set aside if the praw legal standards were not applied in weighing the evidence
making the decisiorBrawner v. Secretary of Health and Human Seryié89 F.2d
432, 433 (9 Cir. 1987). Thus, if there is substantial evidence to support
administrative findings, or ifhere is conflicting evidence that will support a findi
of either disability or nondisability, the finding of the Commissioner is conclus

Sprague v. Bower812 F.2d 1226, 12280 (9" Cir. 1987).
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C. Commissioner’s Decision

The ALJfound thatPlaintiff had not engaged in substantial gainful acti\
since January 1, 20Q9the alleged onset dateand met the insured statt
requirements of the Social Security Act through December 31, 2018822). The
ALJ determined thaPlaintiff’'s right shoulder disorder/pain secondary to multi
causes, osteoarthritis of the left wrist, depression, and anwetg “severe”
impairmentaunder the Act. (Tr22-24).

However, the ALJ concluded th&aintiff did not have an impairment ¢
combination of impairments that met or medically equaled one of the impairr
set forth in the Listings. (T &4-25). The ALJ determined that Plaintiff retained tl
residual functional capacity (“RFC”) to perforight work as defined in 20 ER 8§
416.967 (b. The ALJ found that Plaintiff was limited to occasional pushing
pulling and reaching with the right upper extremity and could only occasio
crawl or climb ladders, ropes or scaffolds. (T at2Bh The ALJ detemined that
Plaintiff should only have occasional contact with vibration and hazards, but
perform work that is unskilled, routine, and repetitive, apdcanhave occasiona
interaction with supervisors and can work in proximity tewawrkers, but nbin a

team or cooperative effort. (T at-2®).

8
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The ALJ concludedhat Plaintiff couldnot peform hispast relevant works a
cook, assembler, delivery driver, forklift operator, or meat cuif€rat 30-31).
However, considering Plaintiff's agd’{ onthe alleged onset date), educatibigl
schoo), work experience, and RFC (light womkith limitations outlined aboyethe
ALJ determined that there were jobs that exist in significant numbers in theaig
economy that Plaintiff can perform. (T 3i1-32).

As such,the ALJ concludedhat Plaintiff had not beemlisabled,as defined
under the Act, from January 1, 20(8e alleged onsetlate), through October 1(
2012 (the date othe ALJ’sdecision)and was therefore not entitled to bersefitr.
32). As noted above, the ALJ’s decision became the Commissioner’s final de
when the Appeals Council denied Plaintiff's request for review. (7). 1

D. Plaintiffs Arguments

Plaintiff contends that the Commissioner’s decision should be reversed.

offersthree (3)principal arguments in support of this position. FiRdaintiff argues
that the ALJ erred by discounting the opinion of his treating and exam
physicians SecondpPlaintiff challenges the ALJ’s credibility determinatiofihird,

he contends that the ALJ’s step five analysis was flawkds Court will address

each argumenn turn.

9
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1. Treating/Examining Provider Opinion
In disability proceedings, a treating physician’s opinion carries more W
than an examining physician’s opinion, and an examining physician’s opini

given more weight than that of a reramining physicianBenecke v. Barnhart

379 F.3d 587, 592 (9th Cir. 2004)ester v. Chater81 F.3d 821, 830 (9th Ci.

1995). If the treating or examining physician’s opinions are not contradicted,

can be rejected only with clear and convincing reasbester 81 F.3d at 830. If

contradicted, the opinion can only be rejected for “specéid “legitimate” reasons

that are supported by substantial evidence in the redadtews v. Shalaleb3 F.3d
1035, 1043 (9th Cir. 1995).

“Where an ALJ does not explicitly reject a medical opinion or set f
specific, legitimate reasons for creditingeomedicalbpinion over another, he err
In other words, an ALJ errs when he rejects a medical opinion or assigns i
weight while doingnothingmore than ignoring it, asserting without explanation {
another medical opinion is more persuasive, caticizing it with boilerplate
language that fails to offer a substantive basis for his conclusi@arrison 759

F.3d at 1012.
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a. Dr. Bellum

In December of 2011, Dr. Venu Bellum, Plaintiff's treating physician, opi
that Plaintiff could not sifor 6 hours in an -#our work day or sit for prolonge
periods. (T at 398). Dr. Bellum assessed that Plaintiff could lift a maximum ¢
pounds and frequently lift or carry 2 pounds. (T at 398). He reported that Plai
condition was expected to impair his work function for 6 months. (T at 398).

The ALJ afforded little weight to Dr. Bellum'assessmenfinding it vague
and inconsistent with the objective evidence (T at 3)is Court finds the ALJ’s
assessment supported by substantial evidené&@st, Dr. Bellum provideda
“checkbox” assessmenhdt contains little explanatiordetail or support for the
physician’s findings The ALJis not obliged taccept areating source opinion theg
is “brief, conclusory and inadequately supported byiadinfindings.” Lingenfelter
v. Astrue 504 F.3d 1028, 10445 (9th Cir. 2007) (citing’homas v. Barnhar278
F.3d 947, 957 (9th Cir. 2002)).

Second, the ALJ’'s decision is supported by the opinion ofexamining
State Agency review consultant Dr. William Backlund. In June of 2011,
Backlund opined that Plaintiff could occasionally lift 20 pounds, frequently lift
pounds, stand/walk for 6 hours in afh@ur workday, and sit for 6 hours in an

hour workday. (T at 83). Dr. Backlund found thatifti# would be limited in

11
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pushing/pulling with his right upper extremity and could have some poS
limitations. (T at 8384). In July of 2011, Dr. Norman Staley, another revi
consultant, affirmed these findings. (T at 127)[hé& opinion of a no®@xamining
physician may be accepted as substantial evidence if it is supported by
evidence in the record and is consistent with $ee Henderson Wstrue 634 F.
Supp. 2d 1182, 1190 (E.D.W.A. 2009)(citidgdrews v. Shalala53 F.3d 1035,
1043 (9th Cir. 1998,

Third, Plaintiff's activities of daily living were inconsistent with Dr. Bellum
restrictive findings. Plaintiff worked out and lifted weights (T at 282,-288
walked his dogs, unloaded the dishwasher, and performed yardwork and hady
tasks. (T at 263, 271, 312, 497). He reported a vigorous exercise regimen, ing
25 pullups and 200 sit ups. (T at 388).

Fourth, the ALJ acted within her discretion in concluding that Dr. Bellu
restrictive findings were inconsistent with thedtment records, which include
evidence that Plaintiff ambulated independently and with an appropriate gait
282), had full range of motion in both shoulders (T at 392), and no decreg
shoulder strength. (T at 401)Moreover, Dr. Bellum opinedthat Plaintiff was
severely restricted with regard to standing, sitting, and walking, but Plaintiff di
allege any impairment with regard to these functions in his disability report.
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241). This calls into question the care with which Dr. Bellummpleted the
“checkbox” assessment formA “discrepancy” between treatment notes ang
medical opinion is & clear and convincing reason for not relying on the doc
opinion regardiny the claimant’'s limitations.See Bayliss v. Barnhard27 F.3d
1211,1216 (9" Cir. 2005).

Plaintiff cites other record evidence (T at 340, -332 and argues thdhe
ALJ should have weighed the evidence differeatiyl resolved the conflict in favg
of Dr. Bellum’s opinion However,it is the roleof the Commissioner, not thi
Court, to resolve conflicts in evidenddagallanes v. Bower881 F.2d 747, 751 (9tl
Cir. 1989) Richardson 402 U.S. at 400.If the evidence supports more thaneo
rational interpretation, thi€ourt may not substitute its judgment for thattioé

CommissionerAllen v. Heckler749 F.2d 577, 579 (9th 1984). If there is substar

tor's

—

itial

evidence to support the administrative findings, or if there is conflicting evidence

that will support a finding of either disability or nondisability, the Commissien
finding is conclusive Sprague v. Bower812 F.2d 1226, 12230 (9th Cir. 1987).
Here, the ALJ’'s finding was supported by substantial evidence and shol
sustained.See Tackett v. Apfel80 F3d 1094, 1098 (9th Cir. 1999)(holding that
evidencereasonably supportthe Commissioner’s decision, tlreviewing court
must uphold the decision and may not substitute its own judgment

13

DECISION AND ORDER-VARGAS v COLVIN 14CV-03067VEB

Id be

f




1C

11

12

1€

17

18

2C

b. Mental Health Opinions
Dick Moen, a social worker, conducted a psychological/psychiatric evalu
in June of 2009. Mr. Moen diagnosed Plaintiff with major depressoglé
episod¢, PTSD, and ADHD (inattentive type) (T at 305). He assessed mod
limitations with regardo cognitive and social factors. (T at 306). Mr. Moen no
that Plaintiffs depression and ADHD had not been controlled and foun

“gquestionable” how long it would take to stabilize the symptoms to allow Plaint

work. (T at 307). He described Plaintiff as “chronically mental[ly] ill.” (T at 307)|

Russell Anderson, a social worker, completed a psychological/psych
evaluation in December of 2009. He diagnosed major depressive disorder,

and ADHD. (T at 312). Mr. Anderson assigned a @lgkssessment of Functionin

(“GAF”) 2 of 45 (T at 312), which is indicative of serious impairment in so¢

occupational or school functionin@norato v. AstrueNo. CV-11-0197, 2012 U.S,
Dist. LEXIS 174777, at *11 n.3 (E.D.Wa. Dec. 7, 2012). Mr. Anolerassesse(
marked limitations as to cognitive and social factors. (T at 3X8. opinedthat

Plaintiff was ‘Unable to work at the present time.” (T at 31Ble believed Plaintiff

2“A GAF score is a rough estimate of an individual's psychological, social, andadionab
functioning used to reflect the individual's need for treatm&farjas v. Lambeytl59 F.3d 1161,
1164 n.2 (9th Cir. 1998).

14
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might be able to return to work in a limited capacity “after protracted tesdtin(T

at 314).
In May of 2010, Christopher Clark, a mental health counselor, conduc
psychological/psychiatric evaluation. Mr. Clark diagnosed major depres

ADHD, ard PTSD. (T at 320). He assessed marked limitations with resps
cognitive and social factors. (T at 321). Mr. Clark described Plaintiff as “seric
disturbed.” (T at 322).He opined that Plaintiff needed “treatment for his agitati
poor mood functioning, and distractibility” before he could tolerate the pressut
a usual work environment. (T at 322). He assigned a GAF ¢T41.322).

In July of 2010, Harv Leavitt, MSW, a treating social worker, asse
dysphoric mood with anxiousness, family distress, and compulsive behaviors
345). He assigned a GAF scare 50 (T at 345), which is indicative of seriol

impairment in social, occupational or school functioni@mporato v. AstrueNo.

CV-11-0197, 2012 U.S. Dist. LEXIS 174777, at *113 (E.D.Wa. Dec. 7, 2012).

Mr. Leavitt made similar findings in August of 2010. (T at 343).

In August of 2010, M. Gabriela Mondragon, a social worker, complets
psychological/psychiatric evaluation. She made the same diagnoses as the
evaluates. (T at 328). Ms. Mondragon assigned a GAF of 45 and found mza
limitation as to cognitive and social factors. (T at -228. Although Ms.
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Mondragon believed Plaintiff could develop the skills necessary to participg
vocatonal training, she found that heowld need treatment to obtain those skills.
at 330). She described Plaintiff as “seriously disturbed.” (T at 331).

Mr. Clark conducted a second evaluation in February of 2011. He diag
major depression (major, severe) and pain disorder. (T at 335). He assigned
score of 45 and assessed marked limitations as to cognitive and social factor
335-36).

Dr. Taelm Moon, an examiningosychiatrist, completed an evaluation
January of 2012. Dr. Moon diagnosed anxiety disorder, NOS, major depr¢
disorder (severe, recurrent), and personality disorder (NOS with palepeadent
features). (T at 369). She assessed a GAF score-50.48 at 369). Dr. Moon
opined that Plaintiff may be able to return to work if he responded to medicatio
counseling. (T at 371).

The ALJ discounted all of the foregoing opinions. (T at32® This Court
finds that the ALJ's conclusion cannot be sustained. First, the ALJ noteq
Plaintiff's “mental health treatment has not been what one would expect for sej
disabling mental health problems.” (T at 28This was error under SS86-7p.
Under that ruling, an ALJ must not draw an adverse inference from a clain
failure to seek or pursue treatment “without first considering any explanation

16
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the individual may provide, or other information in the case record, that may e)
infrequent or irregular medical visits or failure to seek medical treatmieint.See
also Dean v. AstryeNo. C\V-08-3042, 2009 U.S. Dist. LEXIS 62789, at415

(E.D. Wash. July 22, 2009)(noting thathé SSR regulations direct the ALJ

(plain

o

guestion a claimant at the administrative hearing to determine whether there are

good reasons for not pursuing medical treatment in a consistent manner”).
An ALJ’s duty to develop the record in this regard is significant because

are valid reasons why a claimant might not pursue treatment. For exa

there

mple,

“financial concerngmight] prevent the claimant from seeking treatment [or] . |. .

the claimanfmay] structure[]his daily activities so as to minimize symptoms td
tolerable level or eliminate them entirglyd.

Here, the record clearly established that Plaintiff's finances impairec
ability to obtain treatment. (T at 56, 246). Mr. Anderson and Mr. Clark both 1
that “access to health care” impaired Plaintiff’'s ability to cooperate with tesdtn
(T at 314, 323).Further, as a general matter, “it is a questionable practice to ch
one with a mental impairment for the exercise of poor judgment iningge
rehabilitation.” Nguyen v. Chater100 F.3d 1462, 1465 (9th Cir.1996)(quotirn
Blankenship v. Bowe®74 F.2d 1116, 1124 (6th Cir.1989)). Here, there is evid¢
of impaired insight and judgment. (T at 309, 323).
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Second, the ALJ placed undue weightRiaintiff's activities of daily living.
Although the extent othose activities undermines Plaintiff's claims of disabli
physicalimpairments, the activities do not contradict his mental health allegat
Recognizing thatdisability claimants shodlnot be penalized for attempting to le
normal lives in the face of their limitations,” the Ninth Circuit has held tfeghly
if [her] level of activity were inconsistent with [a claimant’s] claimed limitatig
would these activities have yabearing on [her] credibility.Reddick v. Chaterl57
F.3d 715, 722 (9 Cir. 1998)citations omitted)see alsoBjornson v. Astrue671

F.3d 640, 647 (7th Cir. 2012)(“The critical differences between activities of (

living and activities in a fultime job arethat a person has more flexibility in

scheduling the former than the latter, can get help from other persons . . ., ang
held to a minimum standard of performance, as she would be by an employs
failure to recognize these differences is a recurrent, and deplorable, feat
opinions by administrative law judges in social security disability casate§(with
approval inGarrison v. Colvin 759 F.3d 995, 1016 (9th Cir. 20)4)

Moreover, individuals with chronic mental health problems “commonly

their lives structured to minimize stress amdluce their signs and symptoms.

Courneya v Colvin, No. C\-12-5044, 2013 U.S. Dist. LEXIS 161332, at *13

(E.D.W.A. Nov. 12, 2013)(quoting 20 C.F.R. Pt. 404, Subp't P, App. 1 § 12.00

18
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Here, Plantiff testified that he avoids others because he gets angry easily
difficulty concentrating to complete tasks, and occasionally fails to eat. (T at
259, 263, 268).

This Court is mindful that many of the opinions were rendered by “g
sources.® However,“other sourctopinions must be evaluated on the basis of tl
gualifications, whether their opinions are consistent with the record evidenc
evidence provided in support of their opinions and whether the other source is
specialtyor area of expertise related to the individual's impairme3g&SSR 06
03p, 20 CFR 88404.1513 (d), 416.913 (d). The ALJ must give “germane reg
before discounting atother source opinion. Dodrill v. Shalalg 12 F.3d 915, 91¢
(9th Cir. 1993).

Forthe reasons outlined above, the ALJ’s reasons for discounting the op
(lack of treatment, inconsistency with daily activities) were not “germa
Moreover, the ALJ erred in discounting the opinion of Dr. Moon, an exami

medical provider. The ALJ found that Dr. Moon’s opinion was inconsistentheith

3|n evaluating a claim, the ALJ must consider evidence from the claimant’s mediczgsa20
C.F.R. 88 404.1512, 416.912. Medical sources are divided into two categories: “acceptable’
“not acceptable.” 20 C.F.R. 8 404.1502. Acceptable medical sandede licensed physicians
and psychologists. 20 C.F.R. § 404.1502. Medical sources classified as “not acceptble” (al
known as “other sources”) include nurse practitioners, therapists, licemgedl docial workers,
and chiropractors. SSR 06-03p.
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medical status findings. (T at 30). The ALJ did not explain how Dr. Mampiigon

was inconsistent with her mental status exam.reiew of Dr. Moon’s report
contradicts the ALJ’s conclusion. Dr. Moon noted that Plaintiff appeared anx
tense, and overwhelmed, with a tic under his eye. (T at 369). His eye conta
limited at times and his mood was fearful, anxious, and constricted. (T at
These observations are not inconsistent with Dr. Moon’s conclusions.

In sum, the ALJ discounted the opinion of every mental health profess
who examinedPlaintiff. For the reasons outlined above, this decision canng
sustained.

2. Credibility

A claimant’'s subjective complaints concerning his or her limitations ar
important part of a disability clainBatson v. Comm’r of Soc. Sec. Adm8b9 F.3d
1190, 1195 (9 Cir. 2004)(citation omitted). The ALJ’s findings with regard to {
claimant’s credibility must be supported by specific cogent reas&ashad v.
Sullivan 903 F.2d 1229, 1231 {9Cir. 1990). Absent affirmative evidence {
malingering, the ALJ’s reasons for rejecting the claimant’s testimony must be
and convincing.”Lester v Chater 81 F.3d 821, 834 (OCir. 1995). “General

findings are insufficient: rather the ALJ must identify what testimony is not creg
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and what evidence undermines the claimant’s complaibeste, 81 F.3d at 834
Dodrill v. Shalalg 12 F.3d 915, 918 (oCir. 1993).
In this case, Plaintiff testified as follows:

He lives by himself in an apartment. (T at 43). He performs light house

chores and picks his grandson up from school nearly every day. (T at 44).

babysits his grandson, helpihgn with homework, until the child’s mother com;d
home from work. (T at 44).He last worked in 2008 or 2008 a maintenanc
person. (T at 47). He was laid off from that job due to anger and concent
iIssues and is not sure he could perform the wonk. (T at 48, 55). Carpal tunng
and osteoarthritispain limits his right hand gripping. (T at 52). He has difficu
sleeping. (T at 56). Heeequentlyexperiences feelings of anger and frustration. (]

58, 62-63). Difficulty focusing is also a e¢bnic problem. (T at 589). He has hag

suicidal thoughts. (T at 59). He experiences pain in his shoulders and (Taats.

60). When asked why he was not working, Plaintiff cited his shoulder pain.
61-62).

The ALJ found that Plaintiffs medicgll determinable impairmentsould
reasonably be expected to cause the alleged symptoms, but that his sta
concerning the intensity, persistence, and limiting effects were not creditihe
extent alleged. (T at 27). The ALJ’s decision was flawed.
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As with the decision to discount the mental health evidence, the ALJ citg
lack of mental health treatment and Plaintiff's activities of daily living as reason
discounting Plaintiff's credibility. These reasons were not sufficient. Plaint
lack of mental health treatment was explained by his difficulties with acce
health care. His activities of daily living do not establish an ability to handle
mental demands of competitive, remunerative employment on a sustained bas

In particulr, Plaintiff’'stestimony regarding his frequent feelings of anger
frustration make it unlikely he could handle the stress demands of basic
activity. Stress is “highly individualized” and a person with a mental he
impairment “may have difficulty meeting the requirements of eveocafied ‘low
stress' jobs.” SSR 855. As such, the issue of stress must be carefully consic

and “[a]ny impairmentelated limitations created by an individual's response

demands of work . . . must be refletia the RFC assessmenid:; see also Perking

v. Astrue No. CV 120634, 2012 U.S. Dist. LEXIS 144874t *5 (C.D.Ca. Oct. 5
2012).

Moreover, the ALJ's erroneous decision to discount the mental h
assessments impacted the decision to disc®lmntiff's credibility. The ALJ
concluded that “[m]ental status exam findings [were] inconsistent with disa
mental health issues.” (T at 28). In fact, as outlined above, the mental
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assessments consistently documented marked limitationsregtrd to cognitive
and social factors(T at 313, 321, 3229, 33536). Accordingly, the ALJ’'s
credibility assessment was flawed and cannot be sustained.

3. Step Five Analysis

At step fiveof the sequential evaluation, the burden is on the Commisgior|
show that (1) the claimant can perform other substantial gainful activity and
“significant number of jobs exist in the national economy” which the claimant
perform.Kail v. Heckler 722 F.2d 1496, 1498 (9th Cir. 1984). If a claimant car
return to his previous job, the Commissioner must identify spejabe existing in
substantial numbers in the national economy that the claimant can perforn
Johnson v. ShalaJa0 F.3d 1428, 1432 (9th Cir.1995). The Commissioner |

carry this burderoy “eliciting the testimony of a vocational expert in response

er
(2) a
can

not

N. See
may

[0 a

hypothetical that sets out all the limitations and restrictions of the claimant.”

Andrews v. Shalalé3 F.3d 1035, 1039 (9th Cir.1995).

The ALJ's depiction of the claimant's disabiliyist be accurate, detailed, a
supported by the medical reco@amer v. Secretary of Health and Human Ser
815 F.2d 1275, 1279 (9th Cir.1987If the assumptions in the hypothetical are |

supported by the record, the opinion of the vocational rexpat claimant has :
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residual working capacity has no evidentiary valu@dllant v. Heckler 753 F.2d
1450, 1456 (9 Cir. 1984).

Here, the ALJ's step five analysis was based on testimony from Ti
Duncan, a vocational expe(T. at 26). However, thehypotheticalgpresented to Mr,
Duncan were incompletand did not include the significant mental hed

limitations established by the recordAs set forth above, the ALJ’s decision

discountthat evidencevas not supported by substangaidence and, thus, the ste

five analysis is likewise flawed.
C. Remand

This Court has discretion to remand a case for additional evidence

findings or to award benefitSmolen v. Chate80 F.3d 1273, 1292 (9th Cir. 19986).

An award of benefits may be directed where the record has been fully develop
where further administrative proceedings would serve no useful putdos&surts
have remanded for an award of benefits where (1) the ALJ has failed to p
legally sufficient reasons for reji@tg such evidence, (2) there are no outstanc
Issues that must be resolved before a determination of disability can be mac
(3) it is clear from the record that the ALJ would be required to find the clai

disabled were such evidence credited. citing Rodriguez v. Bowe76 F.2d 759,
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763 (9th Cir.1989)Swenson v. Sullival876 F.2d 683, 689 (9th Cir. 198%arney
v. Sec'y of Health & Human Sery859 F.2d 1396, 1401 (9th QQi888)

In this caseas discussed above, the ALJ's reasonsliarediting Faintiff's

subjective symptom testimony antkental healtlopinions were legally insufficient],

There are no outstanding issues and the record is fully developed. After crq
Plaintiff's testimony andconsideringthe opinions ofthe examining mental healt
providers, a finding that Plaintiff is disabled is required. Therefore, the A

decision must be reversed and the matter remanded for determination of benet
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V. ORDERS

IT IS THEREFOREORDERED that:

Plaintiff's motion for summary judgmerbocketNo. 15, is GRANTED.

The Commissioné& motion for summary judgmentDocket No. 20, is
DENIED.

This case is REMANDED foealculation of benefits

The District Court Executive is directed to fileis Order, provide copies t
counsel, enter judgment in favorPlaintiff, andclose this case

DATED this 2" day of February 2015

/s/Victor E. Bianchini
VICTOR E. BIANCHINI
UNITED STATES MAGISTRATE JUDGE
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