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v. Pacific Northwest University of Health Sciences

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ZACHARY FEATHERSTONE, No. 1:CV-14-3084-SMJ

Plaintiff,

ORDER GRANTING
V. PRELIMINARY INJUNCTION

PACIFIC NORTHWEST
UNIVERSITY OF HEALTH
SCIENCES,

Defendant.

l. INTRODUCTION

Before the Court is Plaintiff ZachaReatherstone’s Motion for Preliming
Injunctive Relief, ECF No. 3. Plaifitiseeks a preliminary injunction permittir
him to begin attending medical schoolRacific Northwest University’s (PNWL
osteopathic medicine pragn on August 4, 2014, witsign language interprete
and captioning services. After hearingnfr@ounsel at the July 22, 2014 hear
and after thoroughly reviewg the file, pleadings, and declarations in this mg
the Court is fully informed. The Courtnfis Plaintiff established he is likely
prove that he sought reasonable and s&smy accommodations that do not 3

the nature of the educational prograffeced, the accommodations are availg
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to PNWU, and will not create an undue d¢bem on the school. The patient satety

and clinical-program concerns raised by PNWU are unfound based up
growing trend of successfuleaf health care professionals. While PNWU

small new medical school, when they opeérheir doors to providing students

on the

IS a

an

education, they, like other schools, havebey legal obligations that come wjth

providing those services. Accordinglyhe Court grants the prelimingry

injunction, requiring PNWU taonatriculate Plaintiff with his classmates on Augdust

4, 2014, with the reasonable accommodations requested.

1.  BACKGROUND

A. Factual Background*
Plaintiff is seeking to become a doctout is deaf and unable to lip-read

educational settings. For Plaintiff to irdet in an educational setting, he requ

sign language interpreters and captioningyises. In 2012, Plaintiff applied for

admission to PNWU, and later, after timed interview with an integrate
teamwork component in which Plaintifised an interprete PNWU offered
Plaintiff admission into its osteopathmedicine program whbh he accepted i
February 2013. In MarcB013, Plaintiff requested captioning for lectures
interpreting for more interactvsettings such as labs astohics. In the following

months, Plaintiff and staff at PNWwWorked on his accommodation reque

1 In developing this factual statement, the Court resofaethal disputes after reviewing the submitted evide
See Stuhlbarg Int'l Sales Co., Inc. v. John D. Brush & Co., 24€,F.3d 832, 840 (9th Cir. 200kge alsdixon
v. Vanderbilf 122 Fed. Appx. 694, 695-96 (5th Cir. 2004).
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Plaintiff provided PNWU with inforration about Washington’s Division
Vocational Rehabilitation (DVR), which provides fundsr faniversities ir

Washington for the costs of auxiliarydaiand services for deaf students.

On July 10, 2013, PNWU notified Plaiffitby letter that it needed mor

time to arrange for aids and servicesl groposed deferring his enrollment fqg

year, which Plaintiff agreed to by amh on July 13, 2014. During em:;

exchanges between Plafhtand PNWU discussing theetails of a deferral,

PNWU consistently made fexrences to being potentia unable to financially
afford the accommodations requesteéseeECF No. 21-3, Ex. 16 (“[A]t prese
the school is unable to bear the costhef services you need”); ECF No. 21-3,
18 (recommending Plaintiff “consider anotheedical school that has grea
financial resources than PNWU-COM?”). Whcontinuing to review Plaintiff’s
requests, an accommodation committee sdi@yPlaintiff was created and gre
from seven to fourteen members.

On April 4, 2014, DVR informed PNWlUhat “[i]f they can’t pay for thg
accommodations DVR can pay for thenECF No. 4-7 at 2. On April 11, 201
PNWU notified Plaintiff it was withdrawing his admission. PNWU explaine

decision citing concerns for patient saf@tythe clinical situations, anticipats

Df
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compromised educational experiencesdlassmates, and an anticipated inabjlity

to meet the time requirements offsemance examinations. ECF No. 1-2.
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B. Procedural Background

On June 18, 2014, Plaintiff filed siComplaint alleging five claims
violation of Title Ill of the Americans with Disabilitee Act, 2) violation of
Section 504 of the Rehabilitation Act, 3plation of the Washington Law Again
Discrimination, 4) breach of contract, aB)l promissory estoppel. ECF No.
On June 20, 2014, Plaintiff movedrf@ preliminary injunction seeking
matriculate on August 4, 2014, as am@jly contemplated under his defert
admission. ECF No. 3.

1. PRELIMINARY INJUNCTIVE RELIEF

A. Legal Standard
The Court has broad discretion toagt or deny a party's request
injunctive relief. Half Moon Bay Fishermans' Marketing Assoc. v. Carlugéi7

F.2d 505, 507 (9th Cir. 1988). A prelmary injunction is an extraordina

remedy. Weinberger v. Romero—Barcel#b6 U.S. 305, 311-12 (1982). “While

prohibitory injunction preserves the statypgo. . . a mandatory injunction gc

well beyond simply maintaining the status qudand] is particularly disfavored,|

Stanley v. Univ. of S. Call3 F.3d 1313, 1320 (9tkir. 1994). “When g

mandatory preliminary injunion is requested, the digtt court should deny sug¢

relief unless the facts and laweally favor the moving party.”ld. The Court

however, is empowered to grant matoa injunctions, especially whe
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prohibitory orders may be éffective or inadequateKatie A., ex rel. Ludin v. Lc
Angeles County81 F.3d 1150, 1156-57 (9th &2007). To obtain a prelimina
injunction, a plaintiff “must establish théke is likely to succeed on the mer

that he is likely to suffer irreparable hammthe absence of gliminary relief, tha

S
Y
ts,

[

the balance of equities tips in his favand that an injunction is in the public

interest.” Winter v. Natural Res. Def. Counc55 U.S. 7, 20 (2008)See alsc
Alliance for the WildRockies v. Cottrell632 F.3d 1127, 1131-32 (9th Cir. 201
Federal Rule of Civil Prmedure 65(c) requires the party seeking the prelimi

injunction to provide a bond in an amount the Court deems proper “fc

A

1).
nary

r the

payment of such costs and damages ag lmaincurred or suffered by any pafrty

who is found to have been wrongfully enjethor restrained.” “Rule 65(c) inves
the district court ‘with discretion a® the amount of security requirad,any.”
Jorgensen v. Cassida$20 F.3d 906, 919 (9th Cir. 2003).

B. Discussion

1. Success on the Merits

To make out a prima facie casender either Plaintiff's ADA o
Rehabilitation Act claims he must show thathe is disabled under the Act, 2)

Is “otherwise qualified” to remain awtent at the Medical School, i.e., he

meet the essential eligily requirements of theschool, with or without

reasonable accommodation, 3) he was diseud solely because of his disabil

ORDER- 5
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and 4) the PNWU receives federal finm@ssistance (for the Rehabilitation Act

claim), or is a public ity (for the ADA claim). See Dempsey v. Lad840 F.20

638, 640 (9th Cir. 1988YWong v. Regents of Univ. of Cdl92 F.3d 807, 816 (9

Cir. 1999); Armstrong v. Davis275 F.3d 849, 862 n. 1(Bth Cir. 2001) (“The

h

Rehabilitation Act is materially identicab and the model for the ADA, except

that it is limited to programs thataeive federal finanal assistance.”).

hearing impairment clearly interferestivmajor life activitis and PNWU'’s letter

withdrawing Plaintiff's admission, ECHWNo. 1-2, clearly indicates PNWU

dismissal is because of Plaintiff's disalyilitPNWU admits thait receives federa
financial assistance and is a public entity under the AR&eECF No. 26 at 1.

Accordingly, the question of Plainti likelihood of siccess on the ADA and

The first, third, and fourth factors are largely not in dispute. Plaintiff’s

S

Rehabilitation Act claims turn on wheth#rte accommodations requested were

reasonable and if Plaintiff was qualdigo attend medical school with thc
accommodations.

a. Qualified with Reasonable Accommodations

The ADA defines a “qualified individal with a disability” as one who

“meets the essential eligikdyi requirements . . . for p&cipation in [a given]
program[ ] provided by a public entityWith or without reasonable modificatio

to rules, policies, or practices. . . .42 U.S.C. § 12131(2) (emphasis add

ORDER- 6
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accord S.E. Commy’Coll. v. Davis 442 U.S. 397, 406 (1979) (holding that under

the Rehabilitation Act, an otherwise qualdiendividual is “one who is able 1
meet all of a program's requirementsspite of his handicap”). Regulatio

promulgated under Title llbf the ADA require the provision of “appropric

0]

Nns

ite

auxiliary aids and services where nesary to ensure effective communication

with individuals with disaliities,” 28 C.F.R. 8§ 36.303(c)jland instruct places
public accommodation to “consult witmdividuals with disabilities whenev
possible to determine what type of auxWiaaid is needed to ensure effect
communication,”d. § 36.303(c)(1)(i)). The regulations specifically provide
appropriate aids and services for deaflividuals include interpreters a
transcription servicesld. § 36.303(b)(1).

In the school context, the implementing regulations of the Rehabilit
Act define an otherwise qualified inddual as an individual who, althout
disabled, “meets the academic and techinstandards requisite to admissior

participation in the [school's] eduaati program or activity.” 34 C.F.R.

104.3(k)(3).  However, under Rehigiation Act regulations, educational

institutions are required to provide a disabled student with reasc
accommodations to ensure that theitngon's requirements do not discriming
on the basis of the student's disabiligyee34 C.F.R. 8§ 104.44(a). Similarly, t

ADA's implementing regulations requira public entity to “make reasonal

ORDER- 7
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modifications in policies, practices, @rocedures when the modifications

necessary to avoid discrimination oretbasis of disabily, unless the public

entity can demonstrate thataking the modificationsvould fundamentally altg

the nature of the services, program, amtivity.” 28 C.F.R. § 35.130(b)(7).

However, the Supreme Court has made dlear an educational institution is r
required to make fundamental or subsigdl modifications to its program
standards; it need only make reasonable ofe® Alexander v. Choa#69 U.S
287, 300 (1985).

Here, Plaintiff requests the use oftarpreters for clinical settings a

captioning services for classroom eoviments. These are the exact type

services embodied in 28 C.F.R. 8§ 36.30@(b As these services would all
Plaintiff to learn in the classroom andtime clinical settings, as well as, inter
with fellow students and patients in the @disetting, the Court finds it likely th
with these accommodations Plaintiff woldd qualified. Additionally, it is clez
that these types of services are qudenmon in the educational environmefee

Argenyi v. Creighton Uniy.703 F.3d 441, 444 (8th Ci2013) (acknowledgin

Seattle University used CART for lecés and interpreters for lab course

Argenyi v. Creighton Uniy 8:09CV341, 2014 WL 1838980 (D. Neb. May

2014) (acknowledging jury found Creightorfalure to provide interpreters a

CART services to a medical student distnatory); Decl. of Josh Jones, EC

ORDER- 8
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No. 29-3 (acknowledging that Central Wamjton University provides captionir
and interpreter servicesfee alsoPecl. of Christopher Moreland, ECF No. 4
(discussing successful use of interpretarsclinical environments); Decl. ¢
Wendy Eastman, ECF No. 4-11 (same). Adaomly, the Court finds it likely the
Plaintiff could meet his burden of gmucing evidence that he is otherw
gualified with reasonable accommodations.

However, this does not end the g, as the burden shifts to f
educational institution to produce evidenthat the requested accommodat
would require a fundamental or substdntmdification of its program or prese
an undue hardshipSeeZukle v. Regents of Univ. of Gal66 F.3d 1041, 104
(9th Cir. 1999).

b. Program Modification and Undue Hardship

PNWU asserts three main coneer with providing the requests
accommodations 1) it wouldequire revision of fundaental components of t
curriculum, 2) the limited resources availa in Yakima to provide interpret
services, and 3) concerns for patient safétpwever, as PNWUuhade clear at th
July 22, 2014 hearing, the Dean of PNVddl not regard money as a conce
For the reasons that follow, the Court nithat PNWU'’s concerns lack merit.

I

/
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I Fundamental Modification of Programing

PNWU maintains that the use of imesters in lab scenarios, pati

ent

encounters, and clinical training wdulamount to a fundamental change.

However, “mere[ ] speculat [ion] thatsaiggested accommodation is not feasi
falls short of the “reasonablccommodation” requirementWong v. Regents
Univ. of Cal, 192 F.3d 807, 818 (9th Cir. 199%laving reviewed the declarati
in this matter, the Court finds that inpeeter services are merely a mean:
translate communications and is ansitaneous procesbetween convertin
English into American Sign Language. €lmterpreter is nothing more thar
communication aid. Such aid, while adlglianother person in the room, is

altering the fact that Plaintiff will havdo successfully complete the la

communicate with patients, and compledtee clinical program, just as hi

classmates would.
It is important to note that this case is not like other cases in wh
disabled medical student was admittecgntifailed to meet academic standa
and the resulting dismissal was uphefke e.gZukle 166 F.3d at 1045 (Stude
received a failing grade in the first twbnical rotations and was dismissed fr¢
the school for failure to meet academic standariis v. Morehouse Sch.
Med, 925 F. Supp. 1529 (N.D. Ga. 1996)nh€T plaintiff's dismissal from th

medical school for failing to pass two st&s was not discriminatory.). To

ORDER- 10
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contrary, PNWU has declined to even provide Plaintiff with dpgortunityto
attend medical school.See45 C.F.R. 8§ 84.4(b)(2)(qmiring entities receivin
federal funding to furnish auxiliary aidghich “afford handiapped persons equ
opportunityto obtain the same result, to gdire same benefit, or to reach
same level of achievement” athers)(emphasis added).

Additionally, despite Plaintiff’'s asseoin that he is not asking for more tiy
to complete clinics or examinations, EGlo. 28, PNWU remains concerned t
Plaintiff will not timely complete his eaminations. On the issue of time,
Court has before it creditable sworn stagets that additional time is not neeg
to timely complete exams whenterpreters are usedSeee.qg. Decl. of Wendy
Eastman, ECF No. 4-11 at 4. TherefoPNWU'’s concern for time appears
only unfounded, but becauselditional time is not an accommodation Plair
seeks, the Court need not addressetiwdr such additional time would
permitted.

Accordingly, the Court finds PNW8WS concerns that the reques
accommodations would amount to a funeamal modification of its program n
only lacks merit but is wholly speculative.

. Limited Resources in Yakima
PNWU also maintains the incredulopesition that its location in Yakim

distinguishes it from urban schools wheromes to the availability of resourg

ORDER- 11
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to provide interpreter services to Pl#int While situational differences, eve

when slight, can alter the reasbleness of an accommodatiorsee Zukle v.
Regents of Univ. of Californjal66 F.3d 1041, 1048 (9tir. 1999) (“[W]hat is
reasonable in a particular situation may betreasonable in a different situatis
even if the situational differences ardatvely slight.”) (citations omitted), th
Court finds nothing in the record to justiSuch a distinction. First, there
nothing in logic or the law the preverRNWU from going outside of Yakima

hire an interpreter who is willing to lozate. Regardlesbased on the prese

record, PNWU'’s belief that serviceseannavailable in Yakna seems misguide

and uninformed. Before the Court areosw declarations that services can
available by August 4, 20140 provide both captioning and interpreter servi
SeeDecl. of Chandler Brimley, ECF N@9-1 (noting availability of interpretg
services); Decl. of Phil Hyssong, EQ¥o. 29-2 (CART services available
August 4, 2014); Decl. of Josh Jones, ECF No. 29-3 (discussing C
Washington University’s s of interpreters includg video remote interpret
services); Decl. of Kari Owen, ECF N81-1 at 2 (stating ASL Professionals
interpreters qualified to work in a medi@ducation environment). According
on the record before the Court, the neagsservices appear readily available.
I

/
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li.  Patient Safety
Finally, PNWU’s concern for patiénsafety is attenuated with

requirements to provide for an education. Any potential clinic in whic

h its

students could possibly ijgaced would have a legal obligation to accommogdate

not only disabled patients but also disabled employ&es, e.g., Liese v. Indi
River Mem. Hosp. Dist701 F.3d 334, 342 (11th Cz012) (discussing hospits
rehabilitation act obligationshoeffler v. Staten Island Univ. Hosp82 F.3d 268
274-75 (2d Cir. 2009) (same); 42 U.S.C. § 12181(7)(F)(applying the AL

“professional office[s] of a health careopider”). Regardless, as demonstra

by the use of interpreters around the coutdryprovide medicatare to patients

as well as, accommodateetlyrowing number of deahedical care provider
interpreters can be used in even emecygesituations without creating a dang

SeeDecl. of Wendy Eastman, ECF No. 4-a&l4 (discussing successful and §

S

!

)A to

ted
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er.

safe

use of interpreters in emergency camedtings and the growing number of deaf

health care professionals).
Il
I
I
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Accordingly, the Court finds that PNWUbas failed to establish that it
likely to succeed on its clairthat providing interpreteservices to Plaintiff wil
fundamentally alter the education environment or present an undue hard
PNWU. Accordingly, the Court finds &htiff is likely to succeed on his AD
and Rehabilitation Act claints.

2. Irreparable Harm

Second, to receive a preliminary ungtion Plaintiff must demonstrate
likelihood of irreparable harm. While RMU maintains that delay in admissi

or emotional and psychological harms ansufficient to warrant prelimina

injunction, that position is contradictdéxy the Ninth Circuit. The Ninth Circuit

has held that “emotional and psycholmaji—and immediate . . . injury cannot

adequately compensated for bynanetary award after trial. Chalk v. U.S. Dist.

Court Cent. Dist. of Cal840 F.2d 701, 710 (9th Cir. 1988) (noting that such

compensable injury was contemplatbg Congress in enaaty section 504).

Here, Plaintiff maintains he has beefft [deeling depressed, worried, anxiol
and sleepless.” ECF No. 35 at 3. Heee more important is the harm
Plaintiff in lost time in pursuing his chosen profession. It is uncontestes

Plaintiff has been waiting to pursue hisdioal career for over a year already, «

IS

ship to

A

on

Y

be

non-

IS,
to
] that

and

would continue to be delayed in pursuing his chosen profession if not admitted to

2 As the Court concludes a likelihood of success on twelaiftiff's five claims, theCourt need not address t
likelihood of success on the remaining three claims.
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PNWU. The Ninth Circuit has concludedathrreparable harm can be shown
the form of the loss of opportunity pursue [ones] chosen professiorichyart v.
Nat'l| Conference of Bar Examiners, In630 F.3d 1153, 116th Cir. 2011)
Accordingly, the Court finds Plaintiff has sufficiently demonstrated an irrepa
harm if relief is not granted.

3. Balance of Equalities

Next, the Court “must balance the castipg claims of injury and mu

N

rable

i

consider the effect on each party of tiranting or withholding of the requested

relief.” Winter v. Natural Res. Def. Council, Irs55 U.S. 7, 24 (2008). As't
Court discussed previously, interpretarsd captioning services are available
August 4, 2014, and such siemes have been used by many other educationa
medical schools and hospitals. Accoghn as the Court found above, PNV
has failed to establish it is likely togwe that the accommodations, if order
would present an undue hardshipRBWU. Additionally while PNWU may
have to pay for the services, it also appears that sources of funding r
available outside of PNWU.SeeECF No. 4-7 at 2 (On April 4, 2014, DV
informed PNWU that “[i]f they can’pay for the accommodations DVR can |
for them.”). The Court, balancing thetpaotial financial costs to PNWU agaif
the irreparable harm presented by PIl#intinds the balance favors granting

preliminary injunction.
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4. Public Interest

Finally, Plaintiff must demonstrate that the preliminary injunction sought

promotes the public interest. Above, tBeurt found Plaintiff has already sho
a likelihood of success on the meritsho§ ADA claim. In enacting the ADA
Congress demonstrated its view that fhlic has an interest in ensuring

eradication of discrimination on the basif disabilities. 42 U.S.C. § 12101(a)

(finding that “the continuing existenad unfair and unnecessary discriminat

Vi

the

(9)

on

and prejudice . . . costs the United 8gabillions of dollars in unnecessary

expenses resultingrom dependency andonproductivity)(emphasis added
This public interest is served by requiring entities to take steps to “assure €

of opportunity” for peop with disabilities.Id. § 12101(a)(8).SeeEnyart v. Nat'

Conference of Bar Examiners, Inc630 F.3d 1153, 1167 (9th Cir. 201

(upholding district court’s grant opreliminary instruction which found tf
enforcement of the ADA served the public interest).

Equal justice under law is more than inscription atop the Supreme Ca
building, it is the ideal that Conggs followed when eating the ADA. By
granting this injunction, it is that ideal thidis Court finds is in the public interg
to protect.

I

/

ORDER- 16

).
quality

1)

e

urt

st




10

11

12

13

14

15

16

17

18

19

20

5. Mandatory Injunction is Appropriate in this Case

For the reasons discussed aboves ourt finds any relief short
providing the requested injunction for Plaintiff in this case would be

ineffective and inadequate. As the Cdurts that the law and facts clearly fay

Plaintiff and that the potential for irreq@dle harm cannot bemedied by a late

award of damages, the Court also fintiat Plaintiff has met his burden
demonstrating the need for a mandatory injunction.

6. Bond Amount

Federal Rule of Civil Procedure 65@ggrmits a court to grant preliming
injunctive relief “only if the movant giwe security in an amount that the ca
considers proper to pay the costs anthages sustained by party found tg
have been wrongfully enjoined or restied.” Despite the seemingly mandat
language, “Rule 65(c) invests the distrioud ‘with discretion aso the amount o
security requiredif any.” Jorgensen v. Cassida$20 F.3d 906, 919 (9th C
2003) (quotingBarahona—Gomez v. Renb67 F.3d 1228, 123(Bth Cir. 1999))
In particular, “[t]he distct court may dispense withe filing of a bond when
concludes there is no realistic likelihood of harm to the defendant from enj
his or her conduct.” Id. Additionally, a district court has the discretion
dispense with the security requiremeavtiere giving security would effective

deny access to judicial reviewsee Save Our Sonoran, Inc. v. Flow&@38 F.3g

ORDER- 17
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1113, 1126 (9th Cir. 2005) (citation omitted). Similarly, a district court
waive the bond requirement where the plaintiff is indigant.. v. Wagner669 F.
Supp. 2d 1106, 1123 (N.D. Cal. 2009). rélePlaintiff is unlikely to hav
sufficient funds to afford the bond, outsidources of funding are available to
for the interpreter and captioning sees$, and PNWU has repeatedly clairn
money is not an issue. Accordinglthe Court finds waiver of the bor
requirement is proper as PNWU is nitkely to be financially harmed b
enjoining its conduct and remimg Plaintiff to providesecurity, which in effeg
would be requiring him to pay for thesvn services, would likely deny him accs
to judicial review.

V. CONCLUSION

Ultimately, the Court finds Plaintifis likely to prove that he see
reasonable and necessary accommodatioats db not alter the nature of t
educational program offered, the accoodations are available in Yakima, g
may be paid for by outsidinding. Based on the current record, the pa
safety and clinical-progm concerns raised by MU are unfoad based upo
the growing trend of successful deaf healéine professionals. Accordingly, t
Court grants the preliminary injunctiorequiring PNWU to matriculate Plaint
with his classmates on August 4,120 with the reasonable accommodati

requested.

ORDER- 18
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Accordingly,IT ISHEREBY ORDERED:

1.

IT ISSO ORDERED. The Clerk’'s Office is dected to enter this Ord
and provide copies to all counsel.

DATED this 22nd day of July 2014.

Q:\SMJ\Civil\2014\3084.prelim.inj.Ic1.docx

ORDER- 19

Plaintiff's Motion for Preliminary Injunctive ReliefECF No. 3, is

GRANTED.

Pacific Northwest University of ealth Sciences shall immediatgly

re-enroll Plaintiff into its R14-2015 class at the College
Osteopathic Medicine.

Pacific Northwest University ofHealth Sciences shall provi
Plaintiff with the accommodain of necessary American Si
Language interpreter(shd captioning services.

Plaintiff shall cooperate fully witHPacific Northwest University ¢
Health Sciences in arrangingtenpreter and captioning servic
necessary to assist him, andamanging, and apying for, outside
funding of those services.

The Court waives the bond requiremeof Federal Rule of Civ

Procedure 65(c).

(\:l;:\-l-n__pﬂ.M Lrulf%l
SALVADOR MENDU7'«A JR.
United States District Judge
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