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Yellow Church Cafe LLC et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

GAIL MEYERS; STEPHANIE

CHISSUS, individually NO: 1:14CV-3159RMP
Plaintiffs, ORDERGRANTING IN PART
V. DEFENDANT YELLOW CHURCH'S
) RENEWEDMOTION TO DISMISS
YELLOW CHURCH CAFE, LLC; a FOR FAILURE TO STATE A CLAIM

Washington corporation; RYALEX,
INC., a Washington corporatip

Defendan.

Doc. 67

BEFORE THE COURT is DefendaNellow Church Café, LLC'®Renewed
Motion to DismissECFNo. 34. The Court has reviewed tieotion, theresponse
memorandumECF No.35, supporting declarationghe reply memorandunkCF
No. 39, supporting declarationthe Court’s previous Order Denying In Part and
Granting In Part varioudgadings ECF No. 66andOrder Granting in Part and

Denying in Part Defend&s prior motion to dismiss, ECF No. 3Defendant

Yellow Church CaféLLC incorporated its previous arguments set out in ECF No.

14 inthe instanimotion todismiss ECF No.34.
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Plaintiffs’ counsel was granted leave to withdraw as counsel on August 8
2016, ECF No. 52, and the Court has stricken any pleadings filetimyiffs’
counsel after she withdrew as the attorney of record. ECF Na6.5%everal
plaintiffs moved to dismiss their claims with prejudice, which the Court granted
which leaves only Plaintiffs Stephanie Chissus and Gail Meyers, procgeding
se,individually, in this action.

Yellow Church Café LLC is a privately held limited liability company
consisting ofwo members. ECF No. 20 at 2. Oscar Guitron and his wife, Shor
Shawver, are the current owners of Yellow Church Café, LLC. ECF No. 42,
Shawver Decl. Ex. A at 10; ECF No. 20 at 2. Oscar Guitron and Shonda Shaw
formed Yellow Church Café, LLC in Octeb2013 for the purpose of purchasing
the assets dhe Yellow Church Cafeestaurant owned and operated by Ryalex,

Inc. ECF No. 42, Shawver Dec. | 3; Shawver Dec. Ex 1.

Ryalex Inc.is a privately held corporation with two shareholders. ECF No.

20 at 2. Gordon Wollen and his wife, Cathleen Wollen, are owners of Ryalex, Ir
Shawver Decl. Ex. A at 1Both Cathleen Wollen and Gordon F. Wollen were
dismissed with prejudice as @etdants in the current lawsuit on April 6, 204€e
ECF No. 19, and stricken from the amended complaint on August 4, 2016. EC
No. 51 at 2.However, Ryalex, Inc., is a named defendant in the First Amended
Complaint for Plaintiffs’claimsunder Title VIL ECF No. 32 at 28Although the

same counsel represents both Yellow Church Café, LLC, addfemdant Ryalex,

ORDERGRANTING IN PART DEFENDANT YELLOW CHURCH’S
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Inc., there is no motion to dismiss Ryalex, Inc. from the Titlec\dims and there
has been no argument or evidence submitted on behalf of Ryalex, Inc. in the
pending motion to dismiss.

BACKGROUND

Plaintiffs allege that they were employed as seratitte Yellow Church
Caféfrom fall of 2010 to August 2011. ECF No. 32 at 5. They further allege th
during all relevant timethatthey were employeldy Ryalex, Inc. ECF No. 32 at
3. Plaintiffs, all female, allege that Mr. Canan, the head chef during the relevar
time period made inappropriate comments and actions tdwse Plaintiffs
becaus®f their gendeandbr religion. ECF No. 32 at 45. Plaintiffs further
allege that they suffered retaliation for reporting Mr. Canan’s conldlict.

Plaintiffs allege causes of action under Title VII of the Civil Rights Act anc
the Washington State Law Against Discrimination, RCWfdBgender and
religious discrimination, sexual harassment, and retaliation. ECF No. 323t 29
Plaintiffs also allege Washington State common law claims for constructive
discharge, wrongful termination in violation of public policy, negligent hiring anc
retention, and intentional infliction of emotional distreks.

Plaintiffs allege in the First Amended Complaint that the current owners,
Yellow Church CaféLLC, are liable “under the doctrine of employer successor

liability because Defendant Yellow Church CaféC purchased the Yellow

ORDERGRANTING IN PART DEFENDANT YELLOW CHURCH’S
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Church Café business from Defendant Ryalex, Inc. and continued to operate tf
restaurant ifsic] substantially the same business.” ECF No. 32 at 3.

On April 1, 205, Defendant Yellow GurchCafé,LLC filed a Motion to
Dismiss ECF No. 14 which the Court granted in part and denied in géating
that Yellow Church could renew itsotion todismiss once adequate discovery ha
been conducted. ECF No. 31 at\eellow Church Café, LLGenews its motiomo
dismissbecause Yellow Church Café_C did not exist as a business entity during
the relevant time period when Plaintiffs were employedl there is no basis for
successor liability, and Yellow Chur&uafé, LLCis not an “employer” within the
terms of Title VII. ECF No. 14 at 1, 34. Yellow Chur€afé, LLCfurther argues
that after the Title VII claims are dismissed, this Cauilitlack subject matter
jurisdiction to hear the Washington State law claims and should decline tsexef
supplemental jurisdiction over the state law claims. ECF No. 1434t 2

DISCUSSION

The Federal Rules of Civil Procedure allow for the dismissal of a complai
where the plaintiff fails to state a claim upon which relief can be grafkied. R.
Civ. P. 12(b)(6).Under Rule 12(d), “[i]f, on a motion under Rule 12(b)(6) or
12(c), matters outside the pleadings are presented to and not excluded by the
the motion must be treated as one for summary judgment under RulEdsb.R.
Civ. P. 12(d).In this case, both parties have filed materials outside the pleading

and therefore # Court treats thias a motion for summary judgment.

ORDERGRANTING IN PART DEFENDANT YELLOW CHURCH’S
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Summary judgment is appropriate when the moving party establishes that
there are no genuine igss of material fact and that the movant is entitled to

judgment as a matter of law. Fed. R. Civ. P. 56(a). If the moving party

demonstrates the absence of a genuine issue of material fact, the burden then|shifts

to the noAmoving party to set out specific facts showing a genuine issue for trigl.

Celotex Corp. v. Catretd 77 U.S. 317, 3225 (1986). A genuine issue of material

fact exists if sufficient evidence supports the claimed factual dispute, requiring [‘a

jury or judge to resolve the parties’ differing versions of the truth at tria\V.

Elec. Serv., Inc. v. Pac. Elec. Contractors As809 F.2d 626, 630 (9th Cir. 1987).
The evidence presented by both the moving anehmaving parties must be

admissible. Fed. R. Civ. P. 56(e). Evidence thay be relied upon at the

D
o

summary judgment stage includes “depositions, documents, electronically stor
information, affidavits or declarations, stipulations . . . admissions, [and]
interrogatory answers . . .." Fed. R. Civ. P. 56(c)(1)(A). The court will not
presume missing facts, and ngipecific facts in affidavits are not sufficient to
support or undermine a clainbujan v. Nat'l Wildlife Fed'n497 U.S. 871, 8889
(1990).

In evaluating a motion for summary judgment, the Court must draw all
reasmable inferences in favor of the nonmoving paizung Chu v. Oracle
Corp. (In re Oracle Corp. Secs. Litig§27 F.3d 376, 387 (9th Cir. 2010) (citing

Anderson v. Liberty Lobby, Inel77 U.S. 242, 252 (1986)However, if the non

ORDERGRANTING IN PART DEFENDANT YELLOW CHURCH’S
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moving party lacks support for a necessary element of their claim, the moving
party is entitled to judgment as a matter of law regarding that claea.Celotex
Corp. v. Catrett477 U.S. 317, 323 (1986).

In the First Amended Complaint, Plaintiffs allege that Yellow ChuraféC
LLC is a successor in interest to Ryalex’s liabiliti@&efendant Yellow Church
Café, LLCrenews its argumetihatsuccessor liabilitgloes not exist in this case
and anyof Ryalex’s liabilitiescannot be transferréd Yellow Church CaféLLC,
which did not exist as an entity at the time of Plaintiffs’ employme@F No. 14
at g 34.

Plaintiffs do not dispute that they were employed at Yellow Church Café |
Ryalex Inc.during the time period of 2010 to 2Q1Yellow Church Café and
Yellow Church Caé, LLC are distinct entitiesThelimited liability company
Yellow Church Café, LLCwas formedn October 2013specifically topurchase
and operate th€ellow Church Cafe In order forYellow Church CaféLLC to be
liable for events that occurre@chen Ryalexvas employing the Plaintiffs, Yellow
Church CafeLLC must be a successorinterest toRyalex’s liabilities.

Three principle factors bear on the application of successor liahilityle
VIl cases: “(1) the continuity in operations and work force of the successor and
predecessor employers, (2) the notice to the successor employer of its

predecessor’s legal obligations, and (3) the ability of the predecessor to provid

ORDERGRANTING IN PART DEFENDANT YELLOW CHURCH’S
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adequate reliddirectly.” Bates v. Pac. Mar. Ass'44 F.21 705, 70910 (9th Cir.
1984).

The “Asset Purchase and Sale Agreement” for the restaurant was signed
Cathleen C. Wollen, as President for Ryalex, Inc., and Gordon F. Wollen, as V
President for Ryalex, INncECF No. 162 at 10; ECF No. 42 at 10. The Sale
Agreement specified that the Sellers would “retain all accounts receivable
(“AR’s”) due and owing to Seller through October 31, 2013.” ECF N& 461;
ECF No. 421. In addition, Seller would “be responsible for all accounts payabls
due and owing through October 31, 2013.” ECF Ne2 B 2;ECF No. 421 at 2.

Yellow Church submitted a declaration from Oscar Guitrorpwoer of
Yellow Church CaféLLC, establishing that Yellow Churdbafé, LLCdid not
assume any liabilities from Ryalex, Inc., and thathrer henor his wife ha any
knowledge of Plaintiffs’ claims until after they were served with the complaint ir
2014. ECF No. 16, Guitron Decl. § Sellow ChurchCafé, LLCalso submitted
thedeclaration of Shonda Shawver, theawaner of Yellow Church Café, LLC,
confirming that neither she nor her husband, Oscar Guitrorawa® of
Plaintiffs’ lawsuit prior to being served with the complaint in late 2CE@F No.

27, Shawver Decl. { 2.

ORDERGRANTING IN PART DEFENDANT YELLOW CHURCH’S
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To refute Yellow ChurciCafé, LLCs evidence, Plaintiff Stephanie Chissus
submitted a declarationECF No. 61. Because Ms. Chissus is appearing pro se
the Court will consider Ms. Chissus’s declaration both as evidence, to the extel
that she has established a foundation for her statements, and as arguments in
opposition to Yellow Church’s motion to dismiss.

In her declaration, Ms. Chissus establisthes she \&s the manager of the
Yellow Church Café during the time that the Wollens owned the café.NeCF
61, Chissus Decl. 1 9. Ms. Chissus further states that in her ofiimbithe new
owners either did or should have known about the claims, . ..” ECF No. 61,
Chissus Decl. 1 13. However, Ms. Chissus fails to provide any support for her

opinion otler than “Ellensburg is a very small community” where “news travels
fast’.” ECF No. 61, Chissus Decl.  14.

Ms. Chissus argues that as an experiencedMhebuitron would have
conducted due diligence, including investigating past liabilities. ECBNo.
Chissus Decl. § 218. Ms. Chissus also argues that because the same counsel
currentlyrepresents both Yellow Chur€afé, LLCand Ryalex anthe same

counserepresentedir. Wollens during the EEOC investigation and at the time @

thesale of YellowChurch Café to Yellow ChurdBafé, LLC the Court should

1 Ms. Chissus’s declaration also served as a motion for a continuance, which th

Court denied.
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conclude tha¥ellow Church had notice of Plaintiffs’ claims. ECF No. 61, Chissu
Decl. 1 20.

Ms. Chissus also submitted documents that she states that she obtained
the internet regarding setting up busineggaeerallyand a different business
allegedly being set up by the owners of Yellow Church Café, LECF No. 61.
The Court will consider the admitted exhibits regarding Mr. Guitron’s and Ms.
Shawver’s application for a business licenseaf new restaurant, ECF No. 61, but
finds that information of no relevance to the current motion. Similarly, the Coul
finds the exhibit containing information from the internet regarding small busing
resource®f little relevance to thegnding motion.SeeECF No. 6lattachments.

Yellow Church Café, LLC, submitted as evidetive Sale Agreement for
Yellow Church Café The “Asset Purchase and Sale Agreement” for the restaur
specified that the Sellers would “retain all accounts receivable (“AR’s”) due anc
owing to Seller through October 31, 2013.” ECF No21& 1; ECF No. 44.. In
addition, Seller would “be respahte for all accounts payable due and owing
through October 31, 2013.” ECF No.-2@t 2;ECF No. 421 at 2. Thislanguage
supports the conclusion that the money flow was disrupted at the time of sale,
moving from Ryalex to Yellow Church Café, LLOhis evidenceargues against
the Plaintiffs’ contention that the bnsss continued uninterrupted.

Mr. Guitron further states that within a month or spufchasing the

restaurantmost of theemployeesitherquit or were laid off. ECNo. 16, Guitron

ORDERGRANTING IN PART DEFENDANT YELLOW CHURCH’S
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Decl. 1 4. Plaintiffs have not submitted any evidence refuting this contention.
change of employees is another factor that argues against fthdingellow
Church Café&ontinueduninterrupted from when Ryalex, Inc. owned it.

Ms. Shawver stated that Yellow Church “changed virtually all of the ment
items formerly offered by Ryalex. In fact, there are only three or so items we o
that were previously offered by Ryalex (carrot cake, ‘heavenly loaf’ breadhand
‘holy moly’ sandwich). And even with these items, we compfetkanged the
recipes for each.” ECF No. 27, Shawver Decl. PRintiffs do not dispute that
contention. The Court finds that changing the menu istsindicate that the
Yellow Church Café did not continue business unaltered when it passed from
Ryalex, Inc., ownership to the new owners.

Applying the factors undeBates v. Pac. Mar Ass’'ii44 F.2d 705, 7090
(9" Cir. 1984), he Court finds that Ms. Chissus’s declaration is insufficient to ra
a genuine issue of material fact asvteether Yellow Church Café, LLC has any
successor in interest liability regardingdRex’s alleged treatment of the Plaintiffs
The first factor is continuity in operations and work ford@llow Church has
submitted sufficient evidence to support timatch of the work force changed
within a month after the purchase of the restauthataccounts receivabdad
accounts payabldid not accrue to the new ownand much bthe menu changed.

Therefore, there was no continuity of operations and work force.

ORDERGRANTING IN PART DEFENDANT YELLOW CHURCH’S
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The second factor is notice to the successor employer pfedecessor’s
legal obligations. In this case, the admissible evidence shows that neither Mr.
Guitron nor Ms. Shawver had any notice of the Plaintiffs’ claims until they were
served with the complaint in late 201 addition, Mr. Guiron testified that
Yellow Churd Café, LLC, did not assume Ryalex’s liabilities.

The third factor undeBatesis the ability of the predecessor to provide
adequate relief. Despite Ms. Chissus’s declaration and submission of docume
the Court finds that there issufficientevidencesubmitted from which the Court
can determine whether Ryaldrc. has any ability to provide adequate relief.
Thereforethat factor is neutral.

In conclusion, the Court finds that Yellow Chui€hfé, LLC,has no
liability regarding PlaintiffsTitle VII claimsas a successor in interest to Ryalex.
Yellow Church Café, LLC also argues that it does not qualify as an “employer,”
under Title VII. Plaintiffs’ Title VII claims require that Plaintiffs establish as an
essential element of their prima facie case that Yellow Church is an “employer’
within the meaning of Title VIl.Walters v. Metropolitan Ed. Enterprises, Ing19
U.S. 202, 205 (1997). Title VII applies to any employer who “has fifteen or mol
employees for each working day in each of twenty or more calendar weeks in t
current or preceding calendar year.” 42 U.S.C. 20004d{h¢.court utilizesthe

payroll method to determine the number of employees the employer “has” for €

ORDERGRANTING IN PART DEFENDANT YELLOW CHURCH’S
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working day. Walters v. Metropolitan Educational Enterprises, |19 U.S. 202,
207,117 S. C660, 136 L. Ed. 2d 644 (1997).

Yellow ChurchCafe LLC arguesthatit does not emplow sufficient
number of employees to meet Title ViItgfinition of “employer; because shortly
after taking over ownership and management of the restaMelaw Church
Café LLC employed less than 15 employe&CF No. 14 at 9 Mr. Guitron stated
that “[w]ithin a month or so after acquiring the restaurant assets from Ryalex, I
Yellow Church Café, LLC, laid off many of Ryalex, Inc.’s former employees,
others quit, and the total number of employees was thus reduced to less than f
(15), which has since been the case through and inclutkendgte of this
declaration.” ECF No. 16, Guitron Decl. Mls. Shavver also confirms that
shortlyafterpurchasing the restaurahe number of employees was reduced to
less than 15. ECF No. 27, Shawver Decl. | 4.

Plaintiffs have provided no evidence to rebut Defendants’ evidence or to

support the essential element of their prima facie case that Yellow Church Café

LLC, employs asufficientnumber of employees to be deemed an “employer”
under Title VII. Therefore, the Court finds that Yellow Church, LLC, is not an
employer under Title VII, and the Title VII claims against Yellow Church, LLC,
are dismissed with prejudice.

Yellow Church Café, LLC, argues that if the Court dismisses the Title VII

claim, thenthe Court no longer will haveubject matter jurisdiction in this case
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and should dismiss the state law claims. However, drestill Title VII claims
pending against Ryalex, Inc. Therefore, this Court still has subject matter
jurisdictionover this entire case until the BtVII claims areresolved against
Ryalex Plaintiffs may proceed against Ryalex on all claims and against Yellow
Church CafélLLC, on the state law claims.
Accordingly,I T ISHEREBY ORDERED:
1. Defendant’s Motion to Dismis&CF No. 34, isGRANTED IN PART
AND DENIED IN PART.
2. The Title VII claims against Yellow Church Café, LL&ge dismissed
with prejudice.
3. The Clerk is ordered to enterdgment on the Title VII claims, only
favor of Yellow Church Cafe, LLC
The District Court Clerk is directed to enter this Order and provide copieg
counseland pro se Plaintiffs

DATED this 26th day of September 2016.

s/ Rosanna Malouf Peterson
ROSANNA MALOUF PETERSON
United States Districludge
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