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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
DEANNA KNAPP No. 1:15ev-3011FVS

Plaintiff, ORDER GRANTINGPLAINTIFF'S
vs. MOTION FOR SUMMARY JUDGMENT
CAROLYN W. COLVIN, Acting AND DENYING DEFENDANT'S
Commissioner of Social Security, MOTION FOR SUMMARY JUDGMENT

Defendant.

BEFORE THE COURT are crod$dotions for Summary Judgment. (Ct. Rd@, 13.)
Attorney Cory J. Brandrepresents plaintiff, Special Assistant United States Attotreaya A.
Wolf represents defendamfter reviewing the administrative record and briefs filed by th
parties, the court GRANTBlaintiff's Motion for Summary Judgment and DENIES8fendant’s
Motion for Summary Judgment.

JURISDICTION

Plaintiff DeannaKnapp(plaintiff) protectively filed for disability insurance benefits (DIB)
on December 5, 2011(Tr. 18, 43) Plaintiff alleged an onset date d&dnuary 202010 (Tr. 43,
162) Benefits weradenied initially and on reconsideration. (B, 103) Plaintiff requested a
hearing before an administrative law judge (ALJ), which was held beford_Aluh Valenteon
May 15 2013 (Tr. 42-74.) Plaintiff was represented by counsel and testified at the hearing.
44-7Q) Vocational experKimberly Mullinax also testified. (Tr71-73) The ALJ denied benefits
(Tr. 18-33 and the Appeals Council denied review. (Tr. 1.) The matter is now before this c
pursuant to 42 U.S.C. § 405(qg).

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transt¢rgtsl d’s
decision, and the briefs of plaintiff and the Commissioner, and will therefore only beasizexuin
here.

Plaintiff wasbornMarch 2, 1965 and was 4@ars oldat the time of the hearinjlr. 162)

She has work experienes an accountant. (Tr. 58he has had two spinal fusions, one in Ma
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2010 and the second in November 2011. (Tr. 44.) Between her spinal fusion surgeries, she
hard fall whichcausedcomplications. (Tr. 4819.) At the time of the hearing, her symptoms
included numbness belote waist, including both thighand down her left leg@nd pain from

just above the fusion going below her waist and into her calves and feet. (Tr. &@¢s®hibed

the feeling from her lower ribcage down as a constant, gnawing, deep, icky pain. ($heé0gs

bowel and bladder problems due to the numbness below her waist. G4.)&he spends most
of the day lying on the couch. (Tr. 48, 65.) She does not have any energy. (Tr. 66.) She te
she used to be able to figure out complicated tax problems for work and now she cannot bg
her checkbook. (Tr. 66.) She cannot concentrate and gets confused. (Tr. 67.) She fawisidike
no longer smart. (Tr. 67.) She cannot remember things like she used to. (Tr. 69.) She s

counselor for depression. (Tr. 67.) She has unrelenting pain “24/7.” (Tr. 69.)

STANDARD OF REVIEW

Congress has provided a limited scope of judicial review of a Commissionas®ded?2
U.S.C. § 405(g). A Court must uphold the Commissioner’s decision, made through an ALJ, \
the determination is not based on legal error and is supported by substantial e@dent@nes
v. Heckler 760 F. 2d 993, 995 (9th Cir. 1989)acket v. Apfe] 180 F. 3d 1094, 1097 (9th Cir.
1999). “The [Commissioner’s] determination that a claimant is not disabletewvilpheld if the
findings of fact are supported by substantial evidenbel§ado v. Heckler722 F.2d 570, 572
(9th Cir. 1983) (citing 42 U.S.C. 8§ 405(g)). Substantial evidence is more than a maha,scir]
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Sorenson v. Weinbergeésl4 F.2d 1112, 1119 n. 10 (9th Cir. 1975), but less than a preponderance.

McAllister v. Sullivan888 F.2d 599, 66602 (9th Cir. 1989)Desrosiers v. Sectary of Health
and Human Service846 F.2d 573, 576 (9th Cir. 1988). Substantial evidence “means such rele
evidence as a reasonable mind might accept as adequate to support a conBlicsiardson v.

Perales 402 U.S. 389, 401 (1971) (citations ammdt). “[S]Juch inferences and conclusions as the

[Commissioner] may reasonably draw from the evidence” will also be upWai#l.v. Celebrezze
348 F.2d 289, 293 (9th Cir. 1965). On review, the Court considers the record as a whole, n
the evidence faporting the decision of the Commissionteetman v. Sullivai877 F.2d 20, 22
(9th Cir. 1989) (quotingkornock v. Harris 648 F.2d 525, 526 (9th Cir. 1980)).

It is the role of the trier of fact, not this Court, to resolve conflicts in evidenckaRisn,

402 U.S. at 400. If evidence supports more than one rational interpretation, the Court ma
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substitute its judgment for that of the Commissiomeacketf 180 F.3d at 109Allen v. Heckler
749 F.2d 577, 579 (9th Cir. 1984). Nevertheless, a decision supported by substantial eviden
still be set aside if the proper legal standards were not applied in weighawgdeece and making
the decisionBrawner v.Sec’y of Health and Human Ser839 F.2d 432, 433 (9th Cir. 1988).
Thus, if there is substantial evidence to support the administrative findings, oeifstbenflicting
evidence that will support a finding of either disability or nondisability, the dmdif the
Commissioner is atclusive.Sprague v. Bowe812 F.2d 1226, 1229-30 (9th Cir. 1987).
SEQUENTIAL PROCESS

The Social Security Act (the “Act”) defines “disability” as the “inability tayage in any
substantial gainful activity by reason of any medically determinable @hysimental impairment
which can be expected to result in death or which has lasted or can be expectedotoalas
continuous period of not less than 12 months.U43.C. 88 423 (d)(1)(A), 1382a)(3)(A). The
Act also provides that a plaintiff shall be determined to be under a disabiltif his impairments
are of such severity that plaintiff is not only unable to do his previous work but cannadecmmgi
plaintiff's age, education and work experiences, engage in any other subsjamtfal work
which exists in the national economy. 42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B). Thus,
definition of disability consists of both medical and vocational componedhisnd v. Massanayi
253 F.3d 1152, 1156 (9th Cir. 2001).

The Commissioner hasstablished a fivstep sequential evaluation process for

determining whether a claimant is disabled. 20 C.F.R. 88 404.1520, 416.920. Step one dete
if he or she is engaged in substantial gainful activities. If the claimangaged in substantial
gainful activities, benefits are denied. 20 C.F.R. 88 404.1520(a)(4)(1), 416.920(a)(4)().

If the claimant is not engaged in substantial gainful activities, the decisiom prakeeds
to step two and determines whether the claimant has a medically severe impaicuostiioation
of impairments. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the claimant does not hg
severe impairment or combination of impairments, the disability claim is denied.

If the impairment is severe, the evaluationgeeds to the third step, which compares th
claimant’s impairment with a number of listed impairments acknowledged by the Csiomars
to be so severe as to preclude substantial gainful activity. 20 C.F.R. 88 404.152i)(a)(4
416.920(a)(4)(ii); 20 C.F.R. § 404 Subpt. P App. 1. If the impairment meets or equals one
listed impairments, the claimant is conclusively presumed to be disabled.
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If the impairment is not one conclusively presumed to be disabling, the evaluation prog
to the fourth sp, which determines whether the impairment prevents the claimant fn
performing work he or she has performed in the past. If plaintiff is able to perferor hier
previous work, the claimant is not disabled. 20 C.F.R. 88 404.1520(a)(4)(iv), 416.8%08(p)(
At this step, the claimant’s residual functional capacity (“RFC”) assesssentsidered.

If the claimant cannot perform this work, the fifth and final step in the psatsermines
whether the claimant is able to perform other work in the national economy in view of his of
residual functional capacity and age, education and past work experience. 20 C.F.H
404.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v. Yuckerd82 U.S. 137 (1987).

The initial burden of proof rests upon the claimanestablish a prima facie case of
entitlement to disability benefitRhinehart v. Finch438 F.2d 920, 921 (9th Cir. 197 Mganel
v. Apfe|] 172 F.3d 1111, 1113 (9th Cir. 1999). The initial burden is met once the claim
establishes that a physical or mreminpairment prevents him from engaging in his or her previo
occupation. The burden then shifts, at step five, to the Commissioner to show that (ljnituet clg
can perform other substantial gainful activity and (2) a “significant numberbsfégxist in the
national economy” which the claimant can perfoiall v. Heckler 722 F.2d 1496, 149®th Cir.
1984).If the Commissioner does not meet that burden, the claimant is found to be diBabtéd.
v. Barnhart 400 F.3d 676, 679 {oCir. 2005).

ALJ'S FINDINGS

At step one of the sequential evaluation process, the ALJ found plangtged in
substantial gainful activitfrom the alleged onset date through June 15, 201220.) However,
plaintiff has not engaged in substantial gainful activity sihage 15, 2012. (Tr. 21At step two,
the ALJ found plaintiff hasevere impairmentsf degenerative disc disease of the cervical ar
lumbar spine(Tr. 21.) At step three, the ALJ found plaintiff does not have an impairment
combination of impairments that meets or medically equals the severity of one lidtede
impairments in 20 C.F.R. Part 404, Subpt. P, App. 1. (T}. @& ALJ then determined:

[C]laimant has the physical residual functional capacipetdorm sedentary work

as defined in 20 CFR 404.1567(a) except that she can lift ten pounds occasionally
and less than ten pound frequently. She can stand or walk for two hours in an eight
hour workday. She can sit for six hours in an elghir workday. She can
frequently push and pull with her bilateral lower extremities. She can ocdisiona
climb ramps and stairs, stoop and crouch. She can never climb ladders, ropes or
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scaffolds. She can frequently kneel and crawl. She must avoid concentrated
exposure to extreme cold, vibrations and hazards.

(Tr. 22) At step four, the ALJ found plaintiff iableto performpast relevant work. (Tr31.)
Alternatively, the ALJ found there are other jobs existing in the national econonyldheiff
can perform. (Tr. 3) Thus, the ALJ concluded plaintiff has not been under a disability as defi
in the Social Security Adtom January 20, 2010, through the date of the deci§ion32.)
ISSUES

The question is whether the ALJ’s decision is supported by substantial evidencesand
of legal error. Specifically, plaintiff assettse ALJerredby: (1)improperly rejectingpinions of
plaintiff's treating and examining medical provideend (2)improperly rejectng plaintiff's
subjective complaintECF No. 2 at 12-20.)Defendant argues: ($ubstantial evidence supports
the credibility finding and (2) the ALJ reasonabdywaluatedhe medical evidence. (ECF No. 13
at4-21.)

DISCUSSION

1. Credibility

Plaintiff argues the ALJailed to provide valid reasons for rejecting plaintiff's subjective
complaints. (ECF No. 13t 16-2Q) In social security proceedings, the claimant mustv@rthe
existence of a physicar mental impairment by providing medicalidence consisting of signs,
symptoms, and laboratory findings; the clairfmmwn statement of symptoms alone will no
suffice. 20 C.F.R§ 416.908.The effects of all symptoms must be evaluated on the basis ¢
medically determinable impairment whichnche shown to be the cause of the symptoms. !
C.F.R.§ 416.929.

Once medical evidence of an underlying impairment has been shown, medical fineling
not required to support the alleged severity of the symptBomell v. Sullivan947 F.2d 341,
345 (9" Cir. 1991). If there is evidence of a medically determinable impairment lizaguse an
alleged symptom and there is no evidence of malingering, the ALJ must providecspedif
cogent reasons for rejecting a claimant's subjective compléihtat 346. The ALJ may not
discredit pain testimony merely because a claimant's reported dégraim @s unsupported by
objective medical findingskair v. Bowen 885 F.2d 597, 601 (9th Cir. 1989). The following
factors may also be considered: (1) the clatsareputation for truthfulness; (2) inconsistencie

in the claimaris testimony or between his testimony and his conduct; (3) cldsrdaity living
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activities; (4) claimars work record; and (5) testimony from physicians or third parties concern
thenature, severity, and effect of claimantonditionThomas v. Barnha278 F.3d 947, 958 {9
Cir. 2002).

If the ALJ finds that the claimant's testimony as to the severity of her paimgairments
is unreliable, the ALJ must make a credibility determination with findings suffigisp#cific to
permit the court to conclude that the ALJ did not arbitrarily discredit clainmastimmonyMorgan
v. Apfe| 169 F.3d 595, 6002 (9" Cir. 1999). Anegative credibility finding must be supported by
“spedfic, clear and convincing” reasons when there is no evidence of malingeBingell v.
Colvin, 775 F.3d 1133, 1136 (9th Cir. 201¥)plina v. Astrug674 F.3d 1104, 1112{Tir. 2012).

In this case, the ALJ found plaintiff's claims are not fully credénbel cannot be relied
upon to determine the extent of her limitations. (Tr. 24.) The ALJ found plaintié'gagions not
credible for a number of reasons. (Tr. 27-28.)

First, the ALJfound inconsistencies between plaintifftestimonyand evidenceabout
plaintiff's activitiesin the record(Tr. 27.) A strong indicator of credibility is the consistency o
the individual’'s own statements with other information in the case record. 8-Rp.
Additionally, it is reasonable for an ALJ to consider a clairisaanttivities which undermine claims
of totally disabling pain in making the credibility determinati®ee Rollins/. Massanari 261
F.3d 853, 8579™ Cir. 2001) The ALJ pointed ouplaintiff testified she spends all day lying on

the couch. (Tr. 27, 489, 65.) The ALJ found a note that plaintiff tripped and injured her ank

while working on her lawn in October 2010 inconsistent with plaintiff's need to lie down. (Tr.

=

ng

e
7,

N

293.) The ALJ also pointed out that plaintiff said she did not have much feeling in her legs but in

! Defendant asserts “clear and convincing reasons” are not redoiread legally sufficient
credibility finding. (ECF No. 3 at 5-6.) However, dong line of casess established law which

sest forth “clear and convincing reasdres the requisite basis for a negative credibility finding.

E.g, Carmickle v. Comrh, 533 F.3d 1155, 1161 {%Cir. 2008);Lingenfelter v. Astrue504 F.3d
1028, 1036 (9 Cir. 2007);Robbins v. Soc. Sec. Adm#66 F.3d 880, 883 {SCir. 2006):Vertigan
v. Halter, 260 F.3d 1044, 1049Y{<Cir. 2001);Holohan v. Massanayi246 F.3d 1195, 12089
Cir. 2001);Morgan v. Comnh, 169 F.3d 595, 599 {8Cir. 1999);Smolernv. Chater 80 F.3d 1273,
1284 (9" Cir. 1996);Dodrill v. Shalalg 12 F.3d 915, 918 {9Cir. 1993);Swenson v. Sullivani
876 F.2d 683, 687 (OCir. 1989);Gallant v. Heckler753 F.2d 1450, 1455{Cir. 1984).
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October 2010 she was walking on her left foot without much difficulty and Dr. Varoagasved
her walking around in a store. (Tr. 27, 29imilarly, the ALJ points to a 2010 office visit note
that described plaintiff as an active person that likes to fish and camping, andhabt&uetwas
camping one month after her first surgery. (Tr. 27, 300, 313.) Plaintiff testified tisdreher
first and second fusion, she was able to take her zero gravity recliner @stdrgy down in a
camper as needed while camping. (TES87) She also testified that “I have lost what little | coulg
[d]o before the second fusion and now cannot even go out and do any of thiastuiiin more
immobile now.” (Tr. 58.) This is confirmed by information in her husband’s function report wh
states they have not gone fishing or camping in their RV since her back s(fge®23.)She
also testified that between the first and sedoistbn she had one month that she felt good befo
she fell and disrupted the first fusi@nd that her pain became worse after the second fusion.
55.) The ALJ focus on activities between thed spinal fusions misses a significgint of
plaintff's allegations: that her pain increased and has not improved since the seconfiisgnal
Furthermore, according to the ALJ’s findings, plaintiff was engaged in substaititul activity
until June 2012anyway, making her ineligibler benefitsand limiting the relevance of activities
during this period.

The ALJalsofound it significantto the credibility findingthat in October 2011, plaintiff

reported she “stays as active as she can.” (Tr. 27, 306.) However, this statement dggsoniot $

the ALJ’s assertion that plaintiff is more active than alleged when readchtexto “Her exercise
is limited— painful to stand and sit. Lying down provides some pain relief. She took off the sum
and was able to limit her activities as needed for pain management. She statesysable to
exercise but stays as active as she can.” (Tr. 306.) This does not indicatt plastnore active
than alleged. Similarly, the ALJ found plaintiff's use of a treadmill inconstistéh her testimony.
(Tr. 27, 705, 712.) However, in December 20d2intiff told ARNP Roehlshe walks on her
treadmill tohelp with her left leg weakness. (Tr. 69She told ARNP Downey that she lies on thg
sofa for the majority of the day, but she walks around ever30lminutes and then lies down
again. (Tr. 68485.) It was recommended that she “be up walking around” to prevent ot
problems from developing. (Tr. 686 his is consistent with testimony indicating she does smz
jobs around the house for 15 or 20 minutes at a time, then lies down on the couch. (Tis 55
inappropriate to penalize plaintiff and question her credibility because she attengpigage in

activities which are recommended or which help her condifibe. ALJ cited no evidence that
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plaintiff is walkingor active to a degree ingsistent with her testimony ather evidence in the
record.

The ALJnotedthat plaintiff reported her pain comes and goes (Tr),689 testified she
is in constant pain. (Tr. 27, 55he told her counselor in April 2013 that she cannot get a routi
that she cannot schedule her pain, and that her pain comes and goes. (Tr. 699.) However, (g
also told her physical therapist that she was in constanirpdanuary 2012. (Tr. 425, 438nd
testified that she is in constant pain “24/7.” (@9.) This is not a significant inconsistency in thq
record justifying a negative credibility finding.

The ALJ pointed to the fact that plaintiff attended her son’s baseball game axe\idé
plaintiff is engaging in activities inconsistent with her allegati@ns 27.) A therapist note from
May 2013 mentions in passing that plaintiff attended her son’s baseball game. (Tr. 697.
testified she goes to her son’s baseball games “but wellmwght me one of the expensive zer
gravity recliners so my husband can take it and | can lay in the recliier.57.) This is a
reasonable explanation for what might appear to be participation in an actiobgistent with
plaintiff's reported prblems with sitting and standing/ithout any supporting evidencéget ALJ
suggests the explanation is not plausible and asserts that going to a sportifig evesrently at
odds with the very severe limitations she attempts to present, particulaclginethat she has to
lay down all day.” (Tr. 27.)t is well-established that a claimant need ‘vagetate in a dark rodm
in order to be deemed eligible for benefitmoper v. Bowen815 F.2d 557, 561 {oCir. 1987).
Plaintiff explaineda reasonableaccommodation which makes it possible for her to attend
baseball game a manner consistent with her impairment. The Akdisclusion to the contrary
is not based on substantial evidence.

Another reason cited in support of the negative credibility finding involves infammat
about child care the ALJ determinednflicted with plaintiff's testimony(Tr. 27.) According to
the ALJ, plaintiff testified that she did not provide care for her youngest chilthebdniusband’s
function report indicated plaintiff was responsible for getting her son readsclaol, helping
with his homework, and preparing his dinner. (Tr. Zi3intiff testified that when she had her|
first fusion, her sixyear old son was cared for by her husband and her middle child. (Tr. 61.)
said, “He took a couple of days off and then my middle child was there to take cargamiriger
one.” (Tr. 61.) The context shows that plaintiff's response referred to the time afrtieryand
her husband was able to take a few d#f/to take care of the children. (Tr. 61.) When asked wh

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 8
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cared for the children when they were home, she testified, “Well basicallyathéend for
themselves. .my husband would [prepare] things and they could eat and my husband would
care of themHe usually gets home before the bus does so he would be home to receive m
on the bus and the dyear old was basically sesufficient” (Tr. 62.) Again, based on the context,
it appears plaintiff was referencing the time around the surgery, when hergbsng wasage
six. Her husband’s statement was completed in 2012 and her son was agjetiméngme. (Tr.
220.) Furthermore, although her husband stated plaintiff helps her son get reatipdbirsthe
morning and cooks dinner for him (2 years after the surgeries), he bookended thosntom
with, “My wife has to lay down a lot on the couch or in bed,” and, “during the day she lays doy
This is consistent with her testimony that she gets up f@0L&inutes at time to do small tasks,
Furthemore, a ninegyear old does not typically require a lot of physical cArelaimant need not
be utterly incapacitated in order to be eligible for bendfitdr. v. Bowen 885 F.2d 597, 603 {9
Cir. 1989) Many activities are not easily transferable to what may be the more grue
environment of the workplace, where it might not be possible to rest or take medicafidrere

IS no significant inconsistency between plaintiff's testimony about lyiriged and her husband’s
statement about caring fthreir son. The ALJ’s conclusion is not supported by substa&vidence
and is not reasonable interpretation of the evidence.

Other evidence cited by the ALJ in support of the credibility finding involves pfant
testimony about smoking. (Tr. 27The ALJ asserts plaintiff “testified that her smoking was nq
an issue and that her doctor did not go over the effects of smoking on healirtgemithhis
office.” (Tr. 27.) According to the ALJ, the record contradicts plaintiff's testimony becdese 1{
doctor explained specific details about the negative impact of smoking on hé¢@tng8, 349.)
However plaintiff was askedt the hearing'Was the smoking an issue? Did any surgeon declii
to perform the surgery because of the smoking?” (Tr.Si2e) esponded, “No.” (Tr. 52.) This is
accurate since there is no evidence any surgeon declined to perform surgergrdoking. The
ALJ alsofound itsignificant thatplaintiff testified that Dr. Varnavas did not discube effect of
continued smokingn the healing process, but Dr. Varnavas’ November 2011 record indicatg
stressed the effects of smoking on recovery. (Tr. 28, 53, 349.) However,amsmssuesince
Dr. Varnavas’ notes about smoking were made before the second surgery, plaippt st
smoking beforaghatsurgery, and did not restart smoking after surg@my.52-53.) It is unclear

how complying with a recommendation to stop smoking casts doubt on plaintiff's crgdibilit
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Another reason cited by the ALJ to justify the credibility finding is that plaifatlfied to
follow recommended treatment. (Tr. 28.)s well-established that unexplained roompliance
with treatment reflects on a claimant’s credibili§ee Molina v. Astrye674 F.3d 1104, 1113
1114 (9" Cir. 2012); Tommasetti v. Astryé33 F.3d 1035, 1039 {LCir. 2008);0rn v. Astrue
495 F.3d 625, 638 (OCir. 2007);Smolen v. Chate0 F.3d 1273, 1284 {9Cir.1996);Fair v.
Bowen 885 F.2d 597, 603604 (9" Cir. 1989). The ALJ pointed out that Ms. Downey

recommendedeeing a physiatrist and pain anesthesiologist but plaintiff had not done so “manths

later.” (Tr. 28.) The ALJ also observed “no reason for the delay was provided28()In April
2013, Ms. Downey wrote, “We set her up to see a physiatrist in our Spine Clinic to helmset
treatment program for her and then her primary care physician could do the follove apsd/éet
her up with our pain anesthesiologist for perhaps a dorsal nerveimolasor to help decrease
her radicular symptoms as well.” (Tr. 686.) At the hearing in May 2013, one maarthilhet ALJ
asked plaintiff about those appointments: “[O]ne of the providers here, Downey[,]mecaiad
very recently that you see a [physistffiat the spine clinic. Have you done that?” (Tr. 63.) Plainti
testified, “No, my appointment is in June.” (Tr. 63.) The ALJ also asked about an appointr
with the anesthesiologist and plaintiff testified, “Not yet. I'll find out who thegtommenchere

in Yakima [at] my appointment June™4 (Tr. 63.) The ALJ’s conclusion that plaintiff is not
compliant with treatment recommendations is unsupported by the record. It is neitkaal nor
incredible that an appointment with a specialist mighe tatore than a month to schedule
Furthermore, the ALJ’s characterization of the period between the recontrorratal plaintiff's
testimony as “months” is factually inaccurated, indeed, the ALJ herself stated the appointme|
with Ms. Downey was very reat In addition, the ALJ’s comment that “no reason for the delg
was provided” is not reasonable given the amount of time between the recommendatiof
appointment. Substantial evidence does not support the ALJ’s finding.

Another reason mentioned by tA&J in finding plaintiff less than fully credible is that
plaintiff alleged bowel and bladder control problems, but testified that sheniyes panty liner
for protection. (Tr. 28.) According to the ALJ, “Given the minimal absorption depth ot #nege
panty liner, her leakage must be benign. If her bowel and bladder symptomstuengeat is
more likely she would be using an adult diaper. Her assertion at the hearing of usetypfiaga
seemed a sudden pretext, when she was asked to explairsHeowontains her alleged

incontinence.” (Tr. 28.) First of all, plaintiff did not testify or complain aftteme” bowel and
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bladder symptoms. Plaintiff testified that she began to have numbness below thafteraiser
first surgery. (Tr. 634.) She testified that she cannot empty her bladder and leaks if she m
wrong or coughs. (Tr. 64.) Plaintiff testified that her bowel problem is g@aigin and that she
does not have problem with leaking from her bowels, “but | do leak and wear pads sotiiat |
wet myself.” (Tr. 64.) Thus, plaintiff's testimony is consistent with the useégbf protection
rather than regular incontinence products. Secondly, “it seems like pretexit &reasonable
basis for a nedave credibility determination. This isot a clear and convincing reason supporte
by substantial evidence.

Lastly, the ALJ cited plaintiff’s work during the period from January 2010 datie 2012
as a reason for the negative credibility finding. (Tr. Z8¢ ALJ noted that plaintiff tesi#d she
did not work as many hours as she was paid for. (Tr. 28.) The ALJ concluded th#t pithet
misrepresented her work to her employer or was paid for work she did not do. (Tr.
Accordingly, the ALJ found her employment testimony casts donldter credibility. (Tr. 28.)
Plaintiff testified that after her first spinal fusion surgery in July 2010, sttemistakes at work
due to problems concentrating. (Tr. 49-51.) She testified that she had worked with her boss
years and was the only person doing her job. (Tr. 51.) She testified he continued to emplq
until June 2012 out gdity or loyaltybecause her work performance suffefdd. 51.) She testified
that after January 2010, she worked “minimal hours” which was between four and six loayr
(Tr. 56.) She said, “Sometimes | was so highly medicated | could not honestbutetkactly how
many hours | actually worked. He had me on the clock for times | know | was l&greriot
working.” (Tr. 56.) Her employer signed a statement in January 2012 statinglahmiff was
working at 3540% of typical productivity. (Tr. 197.) He also indicated he was playing plaint
more than he would another employee in the same position. (Tr. 197.)

Plaintiff's testimony and her employer'sagtment are consistent, yet the Aadnd, “It is
most plausible that her work was satisfactangl that her employer was r&agp gain from the
claimant’'s work and that her employer is now, out of loyalty for being a good eraploy
understandably making efforts to support her claim for disability.” (Tr. 21.) Asuét,réhe ALJ
did not accept as credible plaintiff's claim that she worked but her work wastistdctary due
to disability. (Tr. 21.) Therefore, the ALJ found plaintiff was engaged in sutiztgainful activity
from the alleged onset date until June 2012 and was not entitled to disability during th{time|
21.)
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The problem with the ALJ’s credibility finding regarding plaintiff's work isattht is
inconsistent. On one hand, the ALJ rwerized plaintiff's testimony as indicating she
misrepresented to her hours to her employer or accepted payment for work sheddid (ot
28.) On the other hand, the ALJ speculated plaintiff “was a good empldyere work was
“satisfactory,”her enployer “was reaping gain from the claimant’s work” during the period (
substantial gainful activityand heonly supported her claims out of loyalty. (Tr. 21.) Thig
inconsistency in interpreting the evidence suggests the ALJ’s findings are nbbhaslestantial
evidence but on inference and speculation. Even if some of this evidence might reasonaldly s
one or more of the ALJ’s conclusions, plaintiff's disability claim is reducgedhk period of
substantial gainful activity after her alleged ordage. As a result, this reasoning is not a clear af
convincing basis for the credibility finding.

The ALJ failed to make a credibility finding based on specific, clear and convinc
reasons supported by substantial evidence. On remand, the credibility finding mengisived
andthe ALJ must provide appropriate reasoning with supporting citations to the fecaualy
negative determination.

2. Opinion Evidence

Plaintiff argues the ALJmproperly rejected the opinions of plaintiff's treating ang
examining medical providerdECF No. 12 at 126.) In disability proceedings, a treating
physiciaris opinion carries more weight than an examining physgigpinion, and an examining
physiciaris opinion is given more weight than that of a #@xaminingphysician.Benecke v.
Barnhart, 379 F.3d 587, 592 {9Cir. 2004);Lester v. Chater81 F.3d 821, 830 (9th Cir. 199%).

the treating or examining physiciaropinions are not contradicted, they can be rejected only wj

clear and convincing reasorisester 81 F.3d at 830lf contradicted, the opinion can only be
rejected for“specific¢’ and“legitimate reasons that are supported by substantial evidence in
record. Andrews v. Shalala53 F.3d 1035, 1043 {9Cir. 1995). Historically, the courts have
recognized conflicting medical evidence, the absence of regular medical tredumieg the
alleged period of disability, and the lack of medical support for docegrsrts based substantially
on a claimars subjective complaints of pain as specific, legitimate reasons for disregaadin
treating or examining physicianopinion.Flaten v. Secretary of Health and Human Ser44.
F.3d 1453, 1463-64 (9th Cir. 199%)ir, 885 F.2d at 604.

If a treating or exaining physiciats opinions are not contradicted, they can be rejects
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only with clear and convincing reasorisester v. Chater81 F.3d 821, 830 {0Cir. 1996).
However, if contradicted, the ALJ may reject the opinion if he statesfispéegitimate rasons
that are supported by substantial evideSe® Flaten v. Secretary of Health and Human Sé4v.
F.3d 1453, 1463 {9Cir. 1995) (citingMagallanes v. Bower881 F.2d 747, 753 {9Cir. 1989);
Fair v. Bowen 885 F.2d 597, 605 {9Cir. 1989).

Similarly, the opinion of an acceptable medical source is given more wégyhthat of
an “other source.” 20 C.F.R. §§ 404.1527, 416.92dmez v. Chatei74 F.3d 967, 9701 (9"
Cir. 1996).“Other sources” include nurse practitioners, physiciassistants, therapists, teacherg
social workers, spouses and other-noedical source20 C.F.R. 88 404.1513(d), 416.913(d).
However, the ALJ is required to “consider observations bymedical sources as to how an
impairment affects a claimant’s abjlito work.” Sprague v. Bowe®12 F.2d 1226, 1232{(Tir.
1987).Non-medical testimony can never establish a diagnosis or disability absestiarating
competent medical evidendéguyen v. Chaterl00 F.3d 1462, 1467 {Xir. 1996).Pursuant to
Dodrill v. Shalala 12 F.3d 915 (9 Cir. 1993), an ALJ is obligated to give reasons germane
“other source” testimony before discounting it.

a. Dr. Kuhns

Plaintiff argues the ALdlid not give proper weight to the opinion of Dr. Kuhns. (ECF Na.

12 at 1314) In July 2012, Dr. Kuhns completed a medical report form. (Tr-3BL5He opined
plaintiff needs to lie down during the day and she “can’t stand or sit or work anall*has to
change positions often.” (Tr. 515.) He also wrote that plaintiff cannot work becausa.qfTpa
516.) The ALJ assigned minimal weight to Dr. Kuhns’ opinion. (Tr. 29.)

The ALJ first gave limited weight to the opinion because Dr. Kuhns had a limgstdent
record with plaintiff. (Tr. 29.) This is not an appropriate reason for giesg)weight to an opinion.
Even if Dr. Kuhns had only seen plaintiff one time, his opinion would be entitled to considera
as an examining physiciaBee20 C.F.R. § 404.152T;ester v. Chater81 F.3d 821, 830 (9th
Cir.1995).The ALJ noted, “It appears that he had only seen her twice.” (Tr. RB@n}if? argues
the ALJ also erred factllg and asserts Dr. Kuhns saw plaintiff a number of times. (ECF No.
at 14.) Presumably, the ALJ meant Dr. Kuhns had only seen plaintiff twice beforeyi29Ial

opinion. The record contains office visit notes from Dr. Kuhn&fotl 2010 and November 2011

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 13
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before the July 2012 vist(Tr. 274, 287, 515.) Notwithstanding, while the length and relationsH
with a physician may beonsidered in evaluating and weighingainion it is not proper basis
for rejecting an opiniorSee 20 C.F.R. 8§ 404.1527(c). Furthermore, Dr. Kuhns noted he had b¢
treating plaintiff since 2003, although the record does not include evidence befd20Aprirom
Dr. Kuhns. (Tr. 515.) Thus, the ALJ erred by citing this reason for rejecting Dr. Kuhngopi

The ALJ also gave less weight to Dr. Kuhns’ opinion because the ALJ dstertie
opinion is conclusory. (Tr. 29.) An ALJ may discredit a physician’s opithan isconclusory,
brief, and unsupported by the record as a wholéyopbjective mdical findings.Batson v.
Comni, Soc. Sec. Admin359 F.3d 1190, 1195 {SCir. 2004). The ALJ pointed out Dr. Kuhns
opined plaintiff needs to elevate her legs and cannot work, but did not say why excapelwéca
pain. (Tr. 29.) The AL&ssertedr. Kuhns did not offer objective evidence to support the degrs
of limitation. (Tr. 29.) Dr. Kuhns opined plaintiff could not work because of pain (Tr. &idb)
she is unable to work because of falling and pain. (Tr. 746.) The ALJ pointed out Dr. Kdhn{
not observe plaintiff fall and “does not indicate how he is gauging the degree of her(pain.”
29.)

Plaintiff points out thaDr. Kuhns noted his observations that plaintiff had difficulty durin
examinations due to pain, observed tenderness and soreness in the back, andredrsealslity
to sit and walk without shifting positions. (ECF No. 12 at 14, Tr. 274, 287, 515.) In April 20
Dr. Kuhns noted, “It is very difficult for her to sit up during the exam,” and, “Thiemtas having
difficult time with this exam because position she gets into her back hurts dithleat pain down
the leg. [sic]” (Tr. 274.) In November 2011, plaintiff saw Dr. Kuhns for a presalrgisit and he
noted tenderness and soreness in back. (Tr. 287.) Indeed, the fact that surgery wwastim
suggests plaintiff's symptoms were supportednidical findings On the July 2012 medica
report form, Dr. Kuhns noted plaintiff's history of two surgeries and treatatethe pain clinic.
(Tr. 515.)Although there are not extensive findings in Dr. Kuhns notes, they are not “conclus
findings with no basis in the exam. As a result, the ALJ’s conclusion is neswadbrted by the

2 Plaintiff also citesa visit in December 2011 on page 560 of the transcript, but that is a req
from Dr. Varnavas, not DKuhns. (ECF No. 12 at 14There are also office visit notes from Dr.
Kuhn from October 2012, December 2@l March 2013 in the record. (Tr. 7384, 746.)The

March 2013 note indicates, “I have had her as a patient for many years.” (Tr. 746.)

ORDER GRANTINGPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT- 14
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evidence.

Lastly, the ALJ determined Dr. Kuhns’ opinion infringes on the ultimate issueatfilitig

reserved for the Commissioner. (Tr. 28.)nedical source opinion that a claimant is “disabled” o

“unable to work” is not a medical opinion and the ALJ is not required to determine thairtientla
meets the statutory definition of disability. 20 CFR § 404.1527(d)(1). The determinatior
disability is an issue reserved to the Commissioner. S.S:Bp. 9 the extent Dr. Kuhn opined
that plaintiff is not able to work, the ALJ correctly rejected the opinion. Howésris not a
good reason for rejecting Dr. Kuhn'’s findings that plaintiff cannot stand ondibas to change
positions often. As a result, the ALJ did not properly reject Dr. Kuhns’ opinion based dicspe
legitimate reasons supported by substantial evidence.

Defendant argues the ALJ also gave additional reasons for rejecting Dr. Kindimgs,
including that they are based on plaintiff's subjective complaints and are not sapppdlinical
evidence. (ECF No. 13 at 4131.) However, these reasons meenot cited by the ALJ in rejecting
Dr. Kuhns’ opinion and the court is constrained to review only those reasons assé¢hieedby.
Sec. ExchComm’n v. Chenery Corp332 U.S. 194, 196 (1947pinto v. Massanari249 F.3d
840, 84748 (9" Cir. 2001).The ALJ’s rejection of Dr. Kuhns’ opinion is legally insufficient and
therefore, the ALJ erred.

b. Dianna Kallis, ARNP

Plaintiff argues the ALimproperly discounted the opinion of Dianna Kallis, ARNP. (EC
No. 12 at 1415.) Ms. Kallis completed a medical report form in December 2012. (T¥26239
She noted diagnoses of disc herniatior5:81 with radiculopathy in the left leg and degenerativ
disc disease. (Tr. 519.) Ms. Kallis noted symptoms of low back pain radiating elibveg) pelvic
pain, and decreased sensation. (Tr. 519.) She opined that plaintiff needs to lie down during tl
and must change position every1®minutes. (Tr. 519.) She also opined that plaintiff would mig
four or more days of work per month. (Tr. 520.) Ms. Kallis wrote that working on a reapda
continuing basis would cause overuse and plaintiff would suffer from increased \&iand
decreased productivityTr. 520.) The ALJ gave minimal weight to Ms. Kallis’ opinion. (Tr- 29
30.) As an “other medical source,” Ms. Kallis’ opinion may be rejected by tRefédreasons
germane to the opinion.

The first reason cited by the ALJ in rejecting Ms. Kallis’ opinion is the “lichiteatment

relationship.” (Tr. 30.) The ALJ asserted plaintiff only had two visits wigh Kallis, one of which
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was in 2007. (Tr. 30.) However, the record reflects seven visits between October 2010
December 2012. (Tr. 296, 300, 303, 305, 508;31,9731.) The ALJ’s first reason for rejecting
Ms. Kallis’ opinion is factually inaccurate and is therefoased orerror.

Second, the ALJ lists mumberof reasons for rejecting the opini@rhich aretied to the
ALJ’s erroneous finding thatiaintiff had only seen Ms. Kallis twice. (Tr. 30.) Without reviewing
all of Ms. Kallis’ records, the ALJ found Ms. Kallis’ opinion conclusory, with no basitén
record, unsupported by examination evidence or personal evaluation. (Tr. 30.) Accotttliag t
ALJ, Ms. Kallis had “no way of having personal knowledge” of plaintiff's needhémge position.
(Tr. 30.) The ALJ also rejected Ms. Kallis’ opinion because it is based on plaisgffeeport
which was rejected by the ALJ. Because the ALJ ovkdda number of Ms. Kallis’ records,
these reasons are based on error.

Lastly, the ALJ asserted that “the handwriting on this opinion appears to be foom
different people, which is concerning.” (Tr. 30.) This reason for rejectinggdiméon is impropr
for several reasons. First, the court does not agree the handwriting on tloe dpiobviously
from different sources. In fact, Ms. Kallis’ handwriting is distinctivelyized and appears to the
court to be consistent throughout. (Tr. 82®) The ALJ did not point to any particular line or
statement in the opinion that stands out as different handwriting. Notwithstangengif ¢here
were obvious differences in the handwriting of the opinion, it is not clear what thesALl
suggesting or what basthe ALJhasfor concluding the written report does not represent M
Kallis’ opinion. Presumably there are reasonable and-nedarious reasons for different
handwriting to appear on a medical report and there is no evidence that one of tlhesawvedd
not apply in this case. The ALJ’s conclusion is speculative and without basis indtee rec

The ALJ failed to give any reason germane to Ms. Kallis’ opinioregjecting her findings.
Because the ALJ overlooked some of Ms. Kallis’ records, remand is required.

C. Rick Morse, DC

Plaintiff argues the ALJ improperly rejected the opinion of Rick Morse, DCF(Ho. 12
at 15.) In March 2011, Dr. Morse wrote a letter stating plaintiff had been a patien261@, had
back surgery, and was now unable to work. (Tr. 446.) He opined that on a “more probable
not” basis she would be permanently disabled. (Tr. 46.) In October 2012, Dr. Morse comple
Medical Report form. (Tr. 5218.) He indicated plaintiff must lie down during the day, woulg
need morehan two 15minute breaks per day or could not work an elyhir day, and that she
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would miss more than four days of work per month due to her medical impairment. (18517
The ALJ gave minimal weight to Dr. Morse’s opinion. (Tr. 29.) As a chiropractor, DrsdVis
not an acceptable medical source. Therefore, the ALJ was required to sup@Ep@esasons for
rejecting the opinion.

The ALJ rejected the March 2011 letter opinion by Dr. Morse because he did not pro
any basis for the opinion that plaintiff cannot work or explain why she would be perhyang
disabled. (Tr. 29.) The ALJ also pointed out that Dr. Morse did not define what he meant by
a more probable than not basis” and determined the statement was conclusory. Air.A191)
may dicreditmedical opinionghat are conclusory, brief, and unsupported by the record as a wh
or by objective medical finding&atson v. Comm Soc. Sec. Admin359 F.3d 1190, 1195 {9
Cir. 2004). Although there are some notes from treatment dated 2006 to 20011 in the recorg

do not providespecific support for Dr. Morse’s conclusion. Additionally, the ALJ noted Du.

Morse’s opinion that plaintiff cannot work is an issue reserved to the Csmomes (Tr. 29)
S.S.R. 96-5. The ALJ reasonably rejected the March 2011 opinion.

The ALJ also rejected the October 2012 opinion. (Tr. 29.) The ALJ indicated the opif
was conclusory and does not state why plaintiff needs to lay down or why she needseaks.
(Tr. 29.) A medical opinion may be rejected if it is unsupported by medical findangg.v.
Commi Soc. Sec. Admin554 F.3d 1219, 1228 (9th Cir. 2008atson v. Comrm Soc. Sec.
Admin, 359 F.3d 1190, 1195 {(Cir. 2004); Thomas v. Barmart, 278 F.3d 947, 957 {9oCir.
2002); Tonapetyan v. Halter242 F.3d 1144, 1149 (XCir. 2001),Matney v. Sullivan981 F.2d
1016, 1019 (9th Cir.1992T.he ALJ pointed out Dr. Morse did not conduct a physical capaciti
evaluation or otherwise provide reliable objective evidence to support his conclusiorZ.]Tr
These reasons are reasonably germane to Dr. Morse’s opinion.

The ALJ noted that Dr. Morséis not a qualified provider to determine that she ha
permanent limitations.” (Tr. 29.) The Alalso detamined there is no basis in Dr.dvke’s records
to support his opinion that plaintiff would miss four or more days of work per month. (Tr. 3
Thisis a reasonable interpretation of the evidence. Plaintiff also argues hemesutbemselves
provide support for Dr. Morse’s conclusions. However, the fact of the surgdoies does not
reasonably provide adequate support for Dr. Morse’s opinion as he is not qualified to radom

or perform surgery. The ALJ provided adequate reasons for rejecting Dye'Slopinions.
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d. Gary Campbell, M.Ed., LMHC, LMFT

Plaintiff argues the ALJ improperly assigned minimal weigh to the opinionary G
Campbell, a therapist. (ECF No. 12 atlih) In January 2013, Mr. Campbell completed a Ment
Medical Source Statement. (Tr. 522.) He assessed two severe limitations and four mark
limitations. (Tr. 521-22.) He opined that plaintiff'pain, inability to work, and poor prognosis
caused severe depression. (Tr. 522.) He noted significant problems sustainimgrabooeand
shortterm memory problems. (Tr. 522.) &n April 2013 letter, Mr. Campbell indicating that
plaintiff “suffers acute disabling pain daily.” (Tr. 6&8%.) He noted problems completing hygiene
grooming, daily living activities, and job tasks. (Tr. 688.) Mr. Campbell noted signtfproblems
with concentration, shéterm memory, and tracking and sequencing her behavior. (Tr. 688.)
identified plaintiff as a compliant patient who follows through and puts for heeffes to endure
and manage her circumstances. (Tr. 689.) He opined, “Given her physical dysfunctiangai
mental status, | would consider her employability markedly impaired.” (Tr. 68@.)ALJ must
provide germane reasons for rejecting Mr. Campbell’s opinions.

The ALJ gave minimal weight to the January 2013 opinion. (Tr. 30.) The first reasof
that the opinion was given in a conclusory fashion on a ebexkform with no supporting
explanations for the limitations assessed. (Tr. 30.) Individual medical opin®psederred over
checkbox reportsSee Crane v. Shalagl@6 F.3d 251, 253 {oCir. 1996);Murray v. Heckley 722
F.2d 499, 501 (BCir. 1983).An ALJ need not accept a medical sounpénion that is conclusory
and brief and unsupported by clinical findinggnapetyan v. Halte242 F.3d 1144, 1149 {9
Cir. 2001),Matney v. Sullivan981 F.2d 1016, 1019 (9th Cir.1992k the ALJ points out, the
opinion focuses on plaintiff's pain and physical symptoms rather than her mental iegitbras.
As a mental health counselor, Mr. Campbell is not qualified to discuss plaintifffic@hésues.
See e.g., Brosnahan v. Barnh&@86 F.3d 671, 676 (8th Cir. 200@sychologist opinion properly
rejected in part because it was based on consideration of physical impairBexitsh v. Haltey
246 F.3d 762, 775 (6th Cir. 2001) (psychologist not qualified to opine regarding disability bg
on underlying physical condition$}laintiff argues Mr. Campbell's diagnosis of depresbiased
on an inability to engage in physical tasks and her poor physical prognasis‘explanation”
sufficient to jusify the marked and severe limitations assessed. However, the ALJ reason

determined the limitations were unsupported and this is a germane reasaectorgée opinion.
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The ALJ gave some weight to the April 24, 2013 letter. (Tr. BOe) ALJpointed out that
Mr. Campbell’'s opinion about plaintiff's employability is not as relevantn&srination about
plaintiff's functional abilities. (Tr. 30.) The ALJ pointed out Mr. Campbell did nfgrain opinion
about plaintiff's functional abilities dimitations. (Tr. 30.) Plaintiff does not argue this opinion
should have been weighed diffedgntand the ALJ's were reasonable and based on substan
evidence.

CONCLUSION

The ALJ’s decision is not supported by substantial evidence and free of legallbgor.
matter must be remanded for reconsideration of the credibility finding and the opifibms
Kuhns and Ms. Kallis. On remand, the ALJ should provide legally sufficeasons for rejecting
any testimony which is found to be not fully crediated for assigning less weight to any medicg
opinion. The ALJ may take additional testimony as is appropriate.

IT IS ORDERED:

1. Plaintiff's Motion for Summary Judgmen (ECF No. 12) is GRANTED. The

matter is remanded to the Commissioner for additional proceedings pursuanetcesdotir 42

U.S.C. 405(g).
2. Defendant’s Motion for Summary Judgmé@aCF No. 13)is DENIED.
3. An application for attorney fees may be fileddsparate motion.

The District Court Executive is directed to file this Order and provide a cauinsel for
plaintiff and defendant. Judgment shall be entered for plaintiff and the filebsl@LOSED.
DATED November 24, 2015

s/ Fred Van Sickle
Fred Van Sickle
Senior United States District Judge
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