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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
JUSTIN STURM, No. 1:15-cv-3034-MKD
Plaintiff ORDER GRANTING PLAINTIFF'S
’ MOTION FOR SUMMARY
vs JUDGMENT AND DENYING
| DEFENDANT'S MOTION FOR
CAROLYN W. COLVIN, Acting SUMMARY JUDGMENT

Commissioner of Social Security
Administration,

Defendant.

BEFORE THE COURT are the pigs’ cross-motions for summary
judgment. ECF Nos. 14, 15. The pastieve consented to proceed before a
magistrate judge. ECF No. 7. Plginis represented by D. James Tree.

Defendant is represented by AlexisTlama. This mattewas submitted for
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consideration without oral argument. ef@ourt has reviewed the administrative
record and the parties’ briefing. Foetheasons discussedde, the Court grants

Plaintiff’'s motion (ECF No. 14) and dees Defendant’s motion (ECF No. 15).

JURISDICTION

The Court has jurisdiction over thaase pursuant to 42 U.S.C. 88 405(Qg);

1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 405(
limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orlimsed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012) (citing 42 U.S.C. 8§ 49p( “Substantial evidence” means
relevant evidence that “a reasonable nmmdht accept as adequate to support a
conclusion.” Id. at 1159 (quotation and citatiemitted). Stated differently,
substantial evidence equates to “mibr@n a mere scintilla[,] but less than a
preponderance.ld. (quotation and citation omitted)n determining whether the
standard has been satisfied, a reviewimgrcmust consider ehentire record as a

whole rather than searching for sopiing evidence in isolationld.

g) is
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In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the cotf must uphold the
ALJ’s findings if they are supported by inferences reasonably drawn from the
record.” Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢
court “may not reverse an ALJ’s decisionamtount of an error that is harmless.”
Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate
nondisability determination.’Id. at 1115 (quotation and citation omitted). The
party appealing the ALJ’s decision generdlgars the burden of establishing that

it was harmed.Shinseki v. Sander§56 U.S. 396, 409-10 (2009).

FIVE-STEP SEQUENTIAL EVALUATION PROCESS

A claimant must satisfy two conditiots be considered “disabled” within
the meaning of the Social Geity Act. First, the @dimant must be “unable to
engage in any substantgdinful activity by reason of any medically determinable
physical or mental impairment which candagected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than twelve
months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s
impairment must be “of such severity tlma is not only unable to do his previous

work][,] but cannot, considering his age, edtion, and work experience, engage ir
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any other kind of substantial gainful workhich exists in the national economy.”

42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdd/a-step sequential analysis to
determine whether a claimantisées the above criteriaSee20 C.F.R. §
416.920(a)(4)(1)-(v). At step one, the Comssioner considers the claimant’s work
activity. 20 C.F.R. 8 416.920(a)(4)(i). Ifdltlaimant is engaged in “substantial
gainful activity,” the Commissioner must firtdat the claimant is not disabled. 20

C.F.R. § 416.920(b).

If the claimant is not engaged in stdigtial gainful actiities, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of the
claimant’s impairment. 20 C.F.R. § 416.92)34)(ii). If the claimant suffers from
“any impairment or combination of impairments which significantly limits [his or
her] physical or mental ability to do baswork activities,” the aalysis proceeds to
step three. 20 C.F.R. § 416.920(c). H tlaimant’s impairment does not satisfy
this severity threshold, however, the Coissioner must find that the claimant is

not disabled.Id.

At step three, the Comssioner compares the claimant’s impairment to
several impairments recognized by ther@aissioner to be so severe as to

preclude a person from engaging in g¢absal gainful activity. 20 C.F.R. §
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416.920(a)(4)(iii). If the impairment is asvere, or more severe, than one of the
enumerated impairments, the Commissianest find the claimant disabled and

award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’'s impairment does metet or exceed the
severity of the enumerated impairmgrthe Commissioner must pause to assess
the claimant’s “residual functional cagty.” Residual functional capacity
(“RFC”), defined generally as the alaant’s ability to perform physical and
mental work activities on a sustained basispite his or her limitations (20 C.F.R.

8§ 416.945(a)(1)), is relevata both the fourth and fifth steps of the analysis.

At step four, the Commissioner considetsether, in view of the claimant’s
RFC, the claimant is capabd¢ performing work that he or she has performed in
the past (“past relevant work”). 20 0.8 416.920(a)(4)(iv). If the claimant is
capable of performing past relevantniwahe Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 28)(f). If the claimant is incapable of

performing such work, the aryals proceeds to step five.

At step five, the Commissioner considessether, in view of the claimant’s
RFC, the claimant is caplabof performing other work in the national economy.
20 C.F.R. § 416.920(@4)(v). In making this detenination, the Commissioner

must also consider vocational factors sastthe claimant’s age, education and
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work experienceld. If the claimant is capable afljusting to other work, the
Commissioner must find that the clainmtas not disabled. 20 C.F.R. §
416.920(g)(1). If the claimant is not @pe of adjusting to other work, the
analysis concludes with a finding that #laimant is disabled and is therefore

entitled to benefitsld.

The claimant bears the burden of grabsteps one through four above.
Lockwood v. Comm'r of Soc. Sec. Adnti6 F.3d 1068, 1071 (9th Cir. 2010). If
the analysis proceeds to step fives Hurden shifts to the Commissioner to
establish that (1) the claimant is capatfi@erforming other work; and (2) such
work “exists in significant numbers the national economy.” 20 C.F.R. §
416.960(c)(2)Beltran v. Astrug700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff protectivelyapplied for child’s insurance benefits (CDBR) on
October 6, 2011. Tr. 210-18. To prevail on this claim, Plaintiff must prove
disability began before age twenty-twé2 U.S.C. § 402(d). Plaintiff alleged
disability (as amended) beginning July 2002, meaning the relevant period is
July 19, 2002 through July 18, 2006, thg Bafore Plaintiff turned age twenty-
two. Tr. 19, 42. The application wasnild initially and on reconsideration. Tr.
97-99, 103-04. Plaintiff appeared ateahng before an administrative law judge

on May 1, 2013. Tr. 38-76. The ALJ issumdunfavorable decision on June 24,

6




10

11

12

13

14

15

16

17

18

19

2013. Tr. 19-30. On December 30, 2014, Appeals Council denied review. Tr.

1-5.

At step onethe ALJ found that Plaintiff did not work after onset July 19,
2002. Tr. 21. At steps two and three, the ALJ found that Plaintiff suffers from
attention deficit hyperactivity disorder (ADHD) and learning disorder, impairme
that are severe but do not meet nodioally equal the severity of a listed
impairment. Tr. 21-22. The ALJ found Ri&ff less than fully credible and able
to perform work at all exertion levels, bwith mental limitations. Tr. 23-28. At
step four, the ALJ found that Plaintiff has past relevant work. Tr. 28. At step
five, relying on a vocational expert’s tesony, the ALJ found there are jobs that
Plaintiff can perform, including houkeeper, production assembler, hand
packager, parking lotti@endant, cook’s helper, and others. Tr. 28-29.
Accordingly, the ALJ found that Plaintiff was not disabled from onset until his
twenty-secondbirthday. Tr. 28-30.

|SSUES

Plaintiff raises three issues for review:

1. Whether the ALJ erred at step tlp declining to assess Plaintiff's
alleged physical impairment?

2. Whether the ALJ erred in evaluating leestimony of Plaintiff's parents?

Nts
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3. Whether the ALJ erred in assessing Plaintiff's credibility?

DISCUSSION

A. Plaintiff's Physical Impairments

Plaintiff contends that the ALJ comnatt reversible error at step two by
failing to address and designate his flogbairment as severe and causing work-
related limitations. ECF No. 14 at 9-1The Commissioner awits the ALJ erred
by failing to discuss the evidence of Pldits foot impairment but alleges the

error was harmles€£CF No. 15 at 17-18.

At step two, an ALJ must determimdnether a claimant suffers from one or
more severe impairments. 20 C.F88.404.1520(a)(4) (ii); 41820(a)(4)(ii)). An
impairment (or combination of impairments)‘severe” within the meaning of the
Commissioner’s regulations if it “signifiadly limits [the claimant’s] physical or
mental ability to do basic work actividge 20 C.F.R. 88 404.1520(c); 416.920(c).
Any physical or mental impairment, @tiher severe or non-severe, “must be
established by medical evidence consgsbf signs, symptoms, and laboratory
findings” and “must have lasted or mustégected to last for a continuous period

of at least 12 months.” 20 CH:.88 404.1508, 404.150916.908, 416.909.
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Plaintiff testified regarding his foot pa{iir. 45-46, 60-61); Plaintiff's mother
testified regarding Plaintiff's foot pa@nd certain limitations she observed (Tr. 69
70); and a treating physician provided agthiasis of “progressive arthritis due to
biomechanical abnormalities” (Tr. 76@nd opined on certain limitations (Tr.
759).

The error is harmful because the ALidd to consider whether Plaintiff's
physical impairment in combination withs mental impairments affected his
residual functional capacitp perform work activities Having found Plaintiff to
suffer from only severe ment@hpairments at step twthe ALJ necessarily failed
to consider at step five how the comlioa of Plaintiff's physical and mental
impairments affected firesidual functional capacity to perform wokee Smolen
v. Chater 80 F.3d 1273, 1290 (9th Cir. 1996) (in finding at step two that plaintiff
suffered from only one sexeimpairment, “the ALJgnored substantial and
undisputed evidence of Smolen’s othepairments and failed to consider how the
combinationof those impairments affected 8lan’s ability to do basic work
activities.”) (italics in the original).

On remand, the ALJ should consider and clarify the record regarding the
ALJ’s findings as to Plaintiff's foot ailmen Usually, “[i]f additional proceedings
can remedy defects in the original adisirative proceedings, a social security

case should be remandedsarrison v. Colvin 759 F.3d 995, 1019 (9th Cir.

9
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2014), citingLewin v. Schweike654 F.2d 631, 635 (9th Cir. 1981). This is such
case. Because the ALJ falleo address medical anther evidence related to
Plaintiff's physical impairment, thesssues must be resolved on remand.

B. Evaluation of Lay Testimony

Plaintiff alleges the ALJ failed tproperly credit the testimony of his
parents, contending the ALJ erred byiig to discuss Plaintiff's mother’s
testimony, and by rejecting Plaintiff'stfeer’s testimony due to “hypothetical
bias.” ECF No. 14 at 5-9. Lay testimoay to a claimant’s symptoms or how an
impairment affects the claimés ability to work is conpetent evidence that the
ALJ must take into account, and an Aktequired to give germane reasons for
discounting lay testimonyMolina v. Astrue674 F.3d 1104, 1114 (9th Cir. 2012)
(citations omitted). The courteve not required an ALJ to discuss every witness
testimony on an individualized, witness-by-vess basis. Rather, if the ALJ gives
germane reasons for rejecting testimonyhg witness, the ALJ need only point
to those reasons when rejecting similar testimony by a different witGess.
Valentine vComm’r of Soc. Sec. Admjimb74 F.3d 685, 694 (9th Cir. 2009)
(holding that because “the ALJ provide@at and convincing reasons for rejecting
[the claimant’s] own subjective complésnand because [thay witness’s]
testimony was similar to such complaintdollows that the ALJ also gave

germane reasons for rejectingdtlay witness’s testimony].”).

10
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1. Plaintiff's Mother’s Testimony

The ALJ did not address the Plaffis mother’s testimony, thus, did not
articulate germane reasons for rejectingthstimony. Under the rule that lay
testimony “cannot be disragded without commentNguyen v. Chaterd 00 F.3d
1462, 1467 (9th Cir. 1996), the ALJ arguablred when he failed to explain his
reasons for disregarding her testimoi@ontrary to Defendant’s contention
regarding harmless error (ECF No. 15 at, 1d4¢ Court finds that the testimony of
Plaintiff's mother and father are not suf@aitly similar to consider the failure to
consider the mother’s testimony harmleBecause remand is required due to err(

at step two, on remand the ALJ should addithe Plaintiff's mother’s testimony.

2. Plaintiff's Father’'s Testimony

The ALJ gave some weight to Plaifisffather’s statements in the third
party function report, but discounted other statements, citing three reasons for
discrediting certain statements. Tr. Zdrst, the ALJ found Plaintiff's father’'s
statement that Plaintiff could not follow instructions or pay attention well was nc
persuasive because the medical recodchdt support that level of cognitive
limitation, since, for example, Plaintif’teachers and psychologist noted that
Plaintiff had minimal limitations in readg skills and Plaintiff enjoyed reading.

Tr. 28. Inconsistency beeen the medical record atay testimony is a germane

11
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reasons for rejectionSee Bayliss v. Barnhad27 F.3d 1211, 1218 (9th Cir. 2005)
Second, the ALJ noted an inconsistency between the assertion of Plaintiff's
cognitive limitation and both Plaintiff's a@nPlaintiff's father testimony that he
played online games, read, watched televi, and fished whenever he has an
opportunity. Tr. 28. Incongruity in a lay witness’s testimony constitutes a
germane reason for rejectioBee Parra v. Astryel81 F.3d 742, 751 (9th Cir.
2007). Third, the ALJ noted “the closdatonship between [Pilatiff's father and
Plaintiff], and the possibility that [Plainti§ father’s] statements were influenced
in favor of the claimant in order to hehim to qualify for disability benefits.” Tr.
28. Plaintiff only challenged theitl basis, conteding it was based on

impermissible hypothetical bias. ECF No. 14 at 8-9.

An ALJ may not rely exclusively onlay witness’s family relationship to
the claimant as a basis for disatedy the family member’s testimonySee
Smolen v. ChateB0 F.3d 1273, 1289 (9th Cir. 1996 ie fact that a lay witness
is a family member cannot laeground for rejecting higr her testimony. To the
contrary, testimony from lay witnessesavee the claimant every day is of
particular value; such lay witnesses witten be family members.”) Although a

claimant’s family members M frequently have an intest in the outcome of the

=0

proceedings, an ALJ may not simply assume that their testimony is unworthy o

credence.Valentine v. Comm’r of Soc. Sec. Adm&v4 F.3d 685, 694 (9th Cir.

12
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2009). Instead, to the extent the ALJ bedis that a lay witness’s relationship to
the claimant is coloring his or her testiny, the ALJ mustite specific evidence
from which actual bias could be inferre8ee Valentine574 F.3d at 694. The
ALJ cited no such specific glence in this caseOn remand, the ALJ should
assess Plaintiff's father’s credibility without reference to a hypothetical bias in

favor of his son if the father’'s observations and opinions are discounted.

C. Adverse Credibility Finding of Plaintiff
Plaintiff contends that the ALJ improfediscredited his credibility. ECF

No. 14 at 12-18.

In social security proceedings, aichant must prove the existence of
physical or mental impairment with ‘@dical evidence consisting of signs,
symptoms, and laboratory findings20 C.F.R. 88 416.908; 416.927. A
claimant’s statements about his symptaime will not suffice. 20 C.F.R. 88
416.908; 416.927. Once an inmpaent has been proven éxist, the claimant need
not offer further medical evidence to stéhdiate the alleged severity of his
symptoms.Bunnell v. Sullivan947 F.2d 341, 345 (9th Cit991) (en banc). As
long as the impairment “could reasonablyexpected to prodwe [the] symptoms,”

the claimant may offer a subjective evalaatas to the severity of the impairment.

13
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Id. This rule recognizes that the sewyeof a claimant’s symptoms “cannot be

objectively verified or measuredlt. at 347 (quotation and citation omitted).

If an ALJ finds the claimant’s subjiee assessment unreliable, “the ALJ
must make a credibility determination withdings sufficiently specific to permit
[a reviewing] court to conclude that tA¢J did not arbitrarily discredit claimant’s
testimony.” Thomas v. Barnhare78 F.3d 947, 958 (9th Cir. 2002). In making
this determination, the ALJ may consideter alia: (1) the claimant’s reputation
for truthfulness; (2) inconsistenciesthre claimant’s testimony or between his
testimony and his conduct; (3) the claitia daily living activities; (4) the
claimant’s work record; and (5) testimony from physicians or third parties
concerning the nature, severity, affféet of the claimant’s conditionld.; see also
Tommasetti v. Astry®33 F.3d 1035, 1039 (9th CR008) (The ALJ may consider
many factors in weighing a claimantsedibility, including “(1) ordinary
techniques of credibility evaluation, suaf the claimant’s reputation for lying,
prior inconsistent statements concagithe symptoms, and other testimony by thg
claimant that appears less than can(@)unexplained or inadequately explained
failure to seek treatment or to follow a prescribed course of treatment; and (3) 1
claimant’s daily activities.”) (citation omitted). If there is no evidence of
malingering, the ALJ’s reasons for disgiteng the claimant’s testimony must be

“specific, clear and convincing.Chaudhry v. Astrue688 F.3d 661, 672 (9th Cir.

14
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2012) (quotation and citatiazmitted). The ALJ “must sifically identify the
testimony she or he finds not to bedible and must explain what evidence
undermines the testimonyFolohan v. Massanar46 F.3d 1195, 1208 (9th Cir.

2001).

Plaintiff argues the ALJ erroneously found him not credible based upon h
activities of daily living (ECF 14 at 12-13ack of motivation to work (ECF 14 at

15-16), and failure to comply witlheatment (ECF 14 at 16-18).

First, the ALJ found that Plaintiff's and his family’s descriptions of his dail
activities were inconsistent with Plaifis allegations of severely limiting
symptoms. Tr. 25. The ALJ noted that Plaintiff had few limitations on his
activities of daily living, in that Plaintiffad/or Plaintiff's father indicated that he
could take care of his own hygme, feed his pets, makemple meals, play online

games on the computer daily, perform reslean the internet, take care of the

garden, do laundry, walk, ride in a cart geound, shop in stores and online, count

change, watch television, fisftom a boat, visit witlothers, and frequently went
camping. Tr. 25. Moreover in 2002@3, he was atteling high school, from
which he graduated. T25. The ALJ found that the described daily activities
demonstrated that Plaintiff was not amited as he allegednd that he could

perform work in accordance with the residual functioning capacity. Tr. 25. The

15

S

y




10

11

12

13

14

15

16

17

18

19

inconsistencies between PlaintiffBeged limitations and his reported daily
activities provided a permissible and legitimate reason for discounting Plaintiff’s
credibility. Thomas278 F.3d at 958-59. Contrary to Plaintiff's assertion, an AL|
Is not required to find that a claimantlaily activities are inconsistent with his
alleged symptoms unless they consume atanbal part of claimant’s day or are
transferable to the workate. There are two grounds fesing daily activities to
form the basis for an adverse credibility determinati®ae Orn v. Astryet95

F.3d 625, 639 (9th Cir. 2007) (finding thdily activities may be relevant to an
adverse credibility finding either becauseytitontradict a claimant’s testimony or
demonstrate abilities and skills that casilyaransfer to a workplace setting).
First, the daily activities may just caatlict claimant’s other testimonyd.;

Molina v. Astrue674 F.3d 1104, 1113 (9th C#012) (“whether the claimant
engages in daily activities inconsistent witle alleged symptoms”). Second, daily
activities may be grounds for an adverse credibility findirgafaimant is able to
spend a substantial part of his day eyeghin pursuits involving the performance
of physical functions that areatnsferable to a work settin@rn, 495 F.3d at 639.
Here, the ALJ indicated the ALJ uskedth grounds to discount Plaintiff's
credibility. Tr. 25. The ALJ’s determination that the daily activities are

inconsistent with his alleged sytoms is supported by the record.

16
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Second, the ALJ noted that Plaint#fbngoing support from his family
raised questions as to whether Plaftgtiinemployment was due to a lifestyle
choice, as opposed to meralalth problems, and that Plaintiff lacked motivation
to work. Tr. 26. In support, the Alcited school records showing that Plaintiff
had an excessive absentee record¢lvthe medical documentation did not
support Plaintiff's explanation for the aloees. Tr. 26, 585, 638, 656, 673. His
teachers stated that he was “very capabkchieving” when he was at school. Tr.
26, 673-74. Atthe hearing, Plaintiffst#fied that he missed school “sometimes
because of my feet, sometimes | just redlfyn’t want to go to be honest,” but that
when his father came home from work tkddim to school, he would attend. Tr.
26, 59-60. The ALJ noted thahen his mother handled him, Plaintiff got his way
more often than not. Tr. 26, 59-60he ALJ highlighted Plaintiff’s treating
physician’s records, which indicatedattithe treating physician attributed
Plaintiff's lack of employment to a laak motivation. Tr. 26. The treating
physician’s notes indicate that Plafhtacked motivation to find worksge, e.g
Tr. 720, 722, 724), and that the treatpitysician had recommended that Plaintiff
contact various individuals to assist Plaintiff in career counseling or job seeking
which Plaintiff refused to do (Tr. 722, 724The treating physician’s notes state:
“[Plaintiff] shows little motivation either tonaintain medication compliance or to

find work. | offered to allow him tonake a phone call to Tom Hoisington

17
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[regarding employment/skills] from my ofe and he declined. To be fair, the
family is aiding him in his procrasttion by taking him camping frequently so
that he does not have time to pursue wddin the other hand, [Plaintiff] is very
reluctant to get his driver’s license and udes as an excuse as to why he cannot
stay at home alone and look for workTt. 724. Finally, the ALJ noted that the
record indicated Plaintiff had taken greatvantage of his parents. Tr. 26. For
example, Plaintiff and his parents stateat the lives with his parents, but they do
not make him do any chores, his motbeoks and does his laundry. Tr. 26.
However, when his parents are out of tpWa is able to handle those chores and

responsibilities, indicating an abilitp do so. Tr. 26.

Plaintiff contends that lack of motivation is an improper basis for
discrediting Plaintiff given his mentakalth symptoms and that the ALJ
improperly dismissed the possibility tHataintiff's lack of motivation is a
symptom of his impairments (ECF 141&-16). In fact, the ALJ relied on
Plaintiff's own treating physician’s statentenhat Plaintiff lacked motivation to
find work, as well as other observationstit®ony, and records as articulated in

his order.

Third, the ALJ found that Plaintiff's mental symptoms were well controlleg

or stable when Plaintiff was complianitiwvtreatment and noted that Plaintiff's

18
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statements concerning the severityhisf symptoms and limitations were
inconsistent with Plaintiff's less thdall compliance with prescribed and
recommended treatment. Tr. 27. Fatamce, the ALJ notetthat there were
instances were Plaintiff cancelled appoments with his treating physician, which
the ALJ found indicated he was satisfiehahis prescribed medications and did
not seek treatment. Plaintiff's treatipgysician noted that Plaintiff and his
parents admitted regularly missing dosekisfmedication, which suggested to the
ALJ that neither Plaintiff nor his famillgelieved his mentaymptoms were as
severe as he alleged.. P7. The ALJ noted that Plaintiff's treating physician

opined that Plaintiff was not motivateddomply with his medication. Tr. 27.

These inconsistencies between Plairgitilleged limitations and his lack of
compliance with treatment, provided a permissible legitimate reason for
discounting Plaintiff's credibility. Tommasetti v. Astry®33 F.3d 1035, 1039 (9th
Cir. 2008). Contrary to Plaintiff’'s assertion, the ALJ did not chastise Plaintiff fo
not seeking rehabilitation for his mentapairment, the ALJ noted that Plaintiff
sought medical treatment, but did notmgay with the treatment recommendation
of taking medications on a regular basipeesscribed by his treating physician.

The ALJ’'s reasons were adequateupported by the record.

19
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However, on remand, th&_J should consider Plaintiff's credibility with
respect to the alleged foot impairment.atidition, in the assessment of step two,
the ALJ made a factual error, stating: “Héalptiff] also testified that he went to
Perry Technical Institute and learned web page design.” Tr. 23. This stateme
contrary to the record. Plaintiff statedtthe went for an interview regarding the

web design program, but did trattend the school. Tr. 44, 62.

The Court cannot determine whether tisor when corrected will change
the assessment of Plaintiff's cretlity. The ALJ should reassess credibility on
remand after considering the evidence@loysical impairments and limitations at
step two, and the lay testimony.
There are outstandingdues to be resolved with respect to physical
limitations, consideration of lay testimony, and credibili8ee Smoler80 F.3d at
1292 (remand for additional proceedingppriate where outstanding issues

unresolved). On remand, the ALJ may call a medical expert to assist in (1)

interpreting the objective medical evidemresented, and (2) assessing Plaintiff's

impairments in combinationAndrews v. Shalalé3 F.3d 1035, 1041 (9th Cir.
1995).
The Court wishes to express no opmas to what the ultimate outcome on
remand will or should beSample v. Schweike694 F.2d 639, 642 (9th Cir. 1982)

(“[Q]Juestions of credibility and resdion of conflicts in the testimony are

20
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functions solely of the Secretajy”

CONCLUSION

After review the Court finds the ALJ’s decision is not supported by
substantial evidence and containsnhfal legal error rquiring reversal.

IT 1S ORDERED:

1. Plaintiff’'s motion for summary judgmefCF No. 14 isgranted and
the matter is remanded tile Commissioner for additional proceedings consisten
with this decision and pursuant to sentence four of 42 U.S.C. § 405(g).

2. Defendant’s motion for summary judgmeBCF No. 15 isdenied

3. An application for attorneyé&s may be filed byeparate motion.

The District Executive is directed fibe this Order and provide a copy to
counsel. Judgment shall be entered for plaintiff, and th€til®SED.

DATED this 17th day of February, 2016.

s/Mary K. Dimke
MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE

21




