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ashington State Department of Agriculture

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Mar 30, 2018
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OFWASHINGTON
TRENA BULTENA, No. 1:15-CV-03076SMJ
Plaintiff,
ORDER RULING ON MOTIONS

V. FOR SUMMARY JUDGMENT

WASHINGTON STATE
DEPARTMENT OF AGRICULTURE

Defendant

Before the CourareDefendantVashington State DepartmeaftAgriculture
(the Department¥ Motion for Summary JudgmenECF No.67, and Plaintiff
TrenaBultena’s Motion for Summary Judgment, ECF No. 71 as amended b}
No 117. A hearing was held on March 23, 2018, in Spokane, YWsehi and th
Court took the matter under advisement. The Court also heard argument
Department’s motion to strike Bana’s statement of facts, ECF No. 86, and ol
denied the motion. This Order memorializes and supplements the Court
ruling.

Bultena worked as a fruit inspector for the Department’s Fruit and &ag
Program from 20D to 2013. In her final two years of employment, Bulter

frequent tardiness became an issue. Although she was scheduled to begin
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at 8:00 a.m., she frequently arrived to work after 8:00 a.m. Bu#ttnbuted he
late arrival to her inability tdhear her alarm clock in the morning due to
permanent hearing loss. Bultena requested a later start time as a reé
accommodationlhe Department did not approve this accommodation. Bulten
attempted to use FMLA leave to cover the periodsesfshift for which she wg
late, butthe Department denied FMLA leave on the grounds that Bultena d
have a qualifying condition. Bultena was moved to the Yakima©ffi Februan
2012 while an investigation was pending. On May 17, 2013, Bultentemainated
due to her frequent, persistent tardiness.

Bultena now brings claims against the Departmendiability and gende
discrimination under the Washington Law Against Discrimination (WLARAsh.
Rev. Code (RCW)849.60, violation of the Washgton Family Leave Ad
(WFLA), RCW § 49.78, hostile work environment, and wrongful terminatidihe
Department moves faummary judgment on akmainingclaimsand Bultena filec
a cross motion for partial summary judgment on the WLAD and WFLA cl3
Bultena’s clains fordisparate treatment based on disability, gender discrimin;

and hostile work environment fdoecause she cannot make out a prima facie

! Plaintiff's complaint alleges several other causes of action, which Defer
address in their motion for summary judgment, however the parties indicate(
hearing that Bultena has abandoned the ADA, Rehabilitation ActAFMqual
Pay Act, invasionof privacy, and negligent hiring and supervision cla
Accordingly, those claims are dismissed.
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on the undisputed facts in the recardl her wrongful discharge claim is statuto
precluded However, genuine issues of material fact preclude summary jud
on the failure to accommodaa@d WFLA claims. Accordingly, the Departmer
motion for summary judgment is granted in part, and Bultena’s motion for surn
judgment is denied in full

BACKGROUND
A. Undisputed Facts

Plaintiff Trena Bultena was an agricultural inspector with the Departm
Fruit and Vegetable Program from 2002 through 2013. ECF No. 69 at 165
and Vegetable Program inspectors inspect quality, condition, andsphitary
criteria of fresh produce. The Fruit and Vegetable Inspection Progeamemntirely
self-supporting, fedor-service program that does not accept federal funds 3
not supported by state fundirlg. at 16-11.

Bultena’s performance evaluat®nfrom 2002 through 2005 we
complimentary of her job performandd. at 104-11. Bultena’s 20052006 annu§g
performance evaluation raised concerns alheuttardinessld. at 113. Bulten:
provided a written rebuttal to her evaluatitth.at 115. She attributed her tardin
to aback injury, which she treated with narcotic pain relievers, her children f
to wake her, and her hearing lo$d. Bultena indicated that she expected

tardiness issues to resolve when her back hedtkdBultena received
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supplemental evaluation a few months later indicating she had resolved he
relating to tardinesdd.

In September 2010, Bultena received her 2Q090 performanc
evaluationld. at 121. She received favorable comments on her technical sk

tardiness wasgain noted as an issud. Bultena was advised that her tardin

causes delays in scheduling and getting out to the warehtdidespectations for

the following year included her need to communicate more professiormraigjn|

open minded, to show up for work on time, and to discontinue the practice o
annual leave to cover for late arrivalg. Bultena signed the evaluation g
expectations without providing any additional commelaits.

In March 2011, Bultena inquired about late arrival as a reasg
accommodation for her egoing tardinesdd. at 124. Human Resource Consulf
Barbara Hoff asked for current information from a medical professional layir
Bultena’s limitations and suggesting possible agooschtions. Id. Bultena
indicated that it would be difficult for her to find time to see a doctor to obtai
information given her work scheduld. at 126. Hoff emailed Bultena twice in M
and again in July asking for the required documentalibmat 126-27.

On September 2&011, Bultena received her 268011 evaluationld. at

132. Bultena’s continuing frequent tardiness was ndtedn October 2011, the

Department relocated Bultena to Agricultural Inspectddd4at 135. In Februar
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2012, Butena was assigned to the Yakima office pending an investigatio
resulted from complaints by two warehouddsat 137.

In April 2012, the Department arranged for an evaluation at Thon
Audiology and Hearing Center, by Dr. Rodney Thompson anccatiemal work
evaluation at Whitmer & Associates. Dr. Thompson'’s report included the fi
that Bultena had moderate hearing loss in both &hrat 140. He recommend;s
two options to help her wake up in the morning: a specialized alarm for h
impaired individuals and/or an inexpensive vibrating alarm watdh.The

vocational recommendations from Whitmer & Associates noted that “a vib

wristwatch is likely the best option for getting Ms. Bultena out of bed on tilahg.

at 148.
Bultena did nbappear to implement the recommendations and persis

her request that the Department allow her to arrive to work late. In July

Bultena requested to use FMLA to excuse her continued tardiE@ssNo. 69 af

54. The request was denied on the basis that Bultena did not qualify for |
leave.

Bultena submittetb the Department twBMLA certificationsindicating hel
eligibility for FMLA leave—one in July 2012 and one in April 201Bhe 2012
certification was written by Dr. Reinmuth, who was Bultena'’s primary care prg

from 2010 to 2012. ECF No. 74 at 233e certification stated:
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The need for estimated medical leave began retroactive to at least Ju
06, 2011. The need for leave is estimated to continue for at least twelyv
months. Medical leave is the most effective accommodation since the
employer will not accommodate a flexible schedule, telecommuting, or|
schedule adjustments to facilitate timely arrival expectations. VRC

Whitmer notes that ‘other accommodations are too burdensome or

costly.” The only effective option for Trena to meet her medical

necessities without schedule changes, flexible schedule, ol

telecommuting options is to take leave as needed because she can

meet the changes made to scheduling after she accepted the positi
without accommodation.
Id. at 234.

The April 2013 certification was written by Dr. Lefors, who had be
Bultena’s primary care provider from July 2012 to the date the letter was w
Id. at 170. The certification indicated that “medical leave is the most effe
accommodation since employee will not accommodate a flexible scheldule.”

Bultena’s employment with the Department was terminated on Ma
2013.1d. at 152. Following herraployment at the Department, Bultena worke
Elevate Learning from July to December 2015. While there, Bultena report
shifts as early as 5:00 a.id. at 93. Bultena worked for Valley Water/Lab Tes
late 2015 to early 201&d. at 159. Her shift there began at 8:00 a,rand she ha
no accommodation to permit a late start. Most of the time, Bultena was eithe

or on time for her shifts at Lab Test. From September 6,,20November 4, 201]

Bultena worked at R Sales/Evans Fruild. at 160. For 20 of the 37 total shif
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Bultena worked at IR Sales, Bultena started work very early in the morrir
usually around 5:00 a.nd. at 161.

Bultena currently works full time at Foothills Irrigation, and has done so
March 2016.d. at 163. Her shift at Foothills Irrigation begins at 8:00 a.m.,
Bultena has no reasonable accommodation to permit a later start. Most of th
Bultena is either early or on time for her 8:00 a.m. shiftat 91-92.
B. Evidentiary Objections
At the hearinggdefense counsel raised an evidentiary objection to a 1
included by Bultena in her statement of facts. The replogt “Intravaia Report”
was produced by Intravaia Risk Management Group, LLC, an outside |

resources consulting agency, regarding alleged miscoruéten Frazier, :

manager at Washington State Department of Agriculture. The investigation

since
and

e time,

eport
numan
A

found

by a preponderance of the evidence that Frazier violated the Deparfment’'s

discrimination and harassment prevention policies. The report also notq
Charles Dragoo and Karen Cozetto appeared to collude with and protect
Bultena seeks to use the report to establish a pattern of discrimination and fa
appropriately respond to harassment at the Department. The Department @
that the report should be excluded as irrelevant, unduly prejudicial, inadm
hearsay, and impermissible character evidence. For the reasons set out be

Court agrees.
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Rule 56 of the Federal Rules of Civil Procedure requires that a moti

summary judgment be supported or opposed by “citing to particular parts

bn for

of the

record” including “depositions, documents, electronically stored information,

affidavits or declarations, stipulations, admissions, interrogatory answers, or other

materials.” Fd. R. Civ. P. 56(c)(1)(A). While the evidence need not be

in a

presently admissible form, it must be capable of being admitted in a form thatwould

be admissible in evidence in order to be considered by the court on su
judgment.
Relevance is the thshold evidentiary hurdle all admissible evidence 1

meet. Rule 401 of the Federal Rules of Evidence states that relevant evig

evidence “having any tendency to make the existence of any fact that

consequence to the determination of the actiore probable or less probable tf
it would be without the evidenceFed. R. Evid. 401Rule 403 states th
‘[a]lthough relevant, evidence may be excluded if its probative vall
substantially outweighed by the danger of unfair prejudice, confuSibie cssues
or misleading the jury, or by considerations of undue delay, waste of tin
needless presentation of cumulative evidence.”

The Intravaia Report is relevant because the prior actions of Frazier, L
and Cozetto have some tendency to make facts at issue in this case mor

Dragoo and Cozetto were involved in overseeing Bultena’'s employment. [
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oversaw Bultena’s work when she was assigned to the Yakima office and met with

her on at least one occasion regarding her tardinessNBCF4 at 88. Likewise
Frazier was one of Bultena’s superiors during certain periods of her employtr

the DepartmenSee idat 213. Thus, the findings in the Intravaia Report that

individuals violated certain department policies has some megd& make

Bultena’s claims of harassment or discrimination more likely.

Importantly, the relevance of thetravaia Reportlerives from its tendeng
to show propensity, which is not permissible in civil tridlee Ninth Circuit haj
recognized that pasliscriminatory conduct is admissible orfpundin rare anc
narrow circumstances in discrimination cases to show an employer’s state ¢
with respect to the protected classlemmings v. Tidyman’s In@285 F.3d 1174
1208 n.3 (9th Cir. 2002) (citinBecker v. ARCO Chem. C@07 F.3d 176, 194
203 (3d Cir. 2000)). Bultenlaas not established that the Intravaport falls intg
this narrow exception. This is especially true because the report focus
discriminatory conduct primarily directed at Hispanic individuals and tbort
employees. The report identifies only one instance that could be interprg
sexual harassment, and further states that Frazier was an “equal opportuni
respect to his inappropriate conduct. ECF No. 74 at 260.

Moreovereven if the Intravaia Report were admissible ud@ai(b), the risk

of prejudicesubstantiallyoutweighsthe report’s limited probative valué jury
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would likely have difficulty understanding why they are being asked to evalua
context and severity of conduct dited at individuals other than Bultena, W
belong to classes to which Bultena does petpetrated by individuals other th
Bultena’sdirect managers. Further, it would create the problem of several
within the trial, which would be confusing and thoensumingAccordingly, the
Intravaia Report would not be admissible at trial, analilitnot be considered &
part of the summary judgment record here.
LEGAL STANDARD

Summary judgment is appropriate if the “movant shows that there
genuine dispute as to any material fact and the movant is entitled to judgmg
matter of law.” Fed. R. Civ. P. 56(a). Once a party has moved for sum
judgment, the opposing party must point to specific facts establishing that t
a genuine dispute for triaCelotex Corp. v. Catretd77 U.S. 317, 324 (1986).
the nonmoving party fails tmake such a showing for any of the elements ess
to its case for which it bears the burden of proof, the trial court should gra

summary judgment motiord. at 322. “When the moving party has carried

te the

ho

an

trials

S

IS no

Nt as a

mary

here is

f

cntial

\Int the

its

burden under Rule [56(a)], its opponenishdo more than simply show that there

Is some metaphysical doubt as to the material facts. . . . [T]he nonmoving par
come forward with ‘specific facts showing that there is a genuine issue for {

Matsushita Elec. Indus. Co. v. Zenith Radion&, 475 U.S. 574, 5887 (1986)
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(internal citation omitted). When considering a motion for summary judgmer
Court does not weigh the evidence or assess credibility; instead, “the evidg
the nommovant is to be believed, and all justifiable inferences are to be drg
his favor.”Sgt. Andersom. Liberty Lobby, Inc477 U.S. 242, 255 (1986)n short,
what is required to defeat summary judgment is simply evidésiogh that :
reasonable juror drawing all inferences in favor of the resporodend retirn a
verdict in the respondesstfavor.” Zetwick v. Cty. of Yol@50 F.3d 436, 441 (9
Cir. 2017) (quotindReza v. Pearceé06 F.3d 497, 505 (9th Cir. 2015)).
DISCUSSION

A. WLAD Disability Discrimination Claims

Bultena brings claims for disability discrimination under the WLAD for
disparate treatment and failure to accommodate. Bultena cannot establish g

facie case for her disparate treatment claim, but questions of fact preclude

summary judgment in favor of either party on her failure to accommodate clai

1. Disparate Treatment
To establish a prima facie case of disability discrimination under the W

Bultenamust show that (1) she was disabled, (2) she was performing h

satisfactorily, and (3) she suffered an adverse employment ddilkdwelsen v. Pub.

Util. Dist. No. 1 of Kittitas Cty 404 P.3d 464, 473 n.3 (Wash. 2017). Whers

here, the plaintiff relies on circumstantial evidence, Washington courts u
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burdenshifting framework established McDonnell Douglas Corp. v. Greedll
U.S. 792 (1973)SeeMikkelsen 404 P.3d at 471. Under this framework, Bult
must first make a prima facie showiofydisability discrimination. The burden th
shifts to the Department to present legitimate reasons for the adverse lathe
Departmentmeets that burden, the burden shifts back to the employ
demonstrate a genuine issue of material fact regarding whether the emy
reasons were pretexd. at 471.

As the basis for her disparate treatment claim, Bultena alleges that sh
transferred from the warehouse to the office due to her request for an
accommodation and later terminated becauseoinability to arrive to work on
time. However, the Department asserts that Bultena was transferred pending

investigation based on complaints from two warehoasdserminated due to h

excessive tardinesBCF No. 69 at 13 Bultena further asserts that the fact she

was terminated based on tardinresghich she alleges stemmed directly from h
disability—establishes discriminatory treatment. However, other than the fag
termination itself, Bultena cannot produce evidencghtmw that the Department
acted with discriminatory intenEhe alleges that, while other employees were
allowed a terminute graceperiod, she was not given such lenience. However,
record shows that Bultena was reprimanded for only the times when she art

more than ten minutes latéeeECF No. 74 at 83ecause Bultena cannot poin
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to any evidence to show the Department’s proffered reason for her terminat
was pretext, she cannot estabbsprima facie case for disparate treatment ung
the WLAD. The Department iherdore entitled to summary judgment on this
claim.

2. Failure to accommodate

To establish a prima facie case of failure to accommodate, Bultena
establish that (1) she had a sensory, mental, or physical impairmei
substantially limited a major lifectivity, (2) she was qualified to perform t
essential functions of the job, (3) she gave the Department notice of the di
and its substantial limitations, and (4) upon notice, the Department fai
affirmatively adopt available measures that revemedically necessary
accommodate the abnormaliyavis v. Microsoft Corp.70 P.3d 126, 130 (Was
2003).

The record establishes that Bultena had a disability that impacted a ma
activity. SeeECF No. 69 at 140 (audiology report showing matehearing loss
The record also shows that Bultena was qualified to perform he3¢elidat 113-
21 (performance evaluations). Her work evaluations were complimentar
consistently gave her high marks on her inspestiéth The record furthe
estblishes that Bultena gave the Department notice of her hearin@ éessl at

124 (correspondence between Bultena and Barbara H®f@.outcome of th
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Department’s motion for summary judgment therefore turns on whethe
Department failed to adopt a medically necessary accommodation to enable
to perform the functions of her position.

There is a question of fact as to whether a later startwiage medically
necessary to accommodate Bultena’s disability. In support of her case, E
points to certifications from her primary care providefdy. Lefors and Dr
Reinmuth, which stated that Bultena was “not able to perform the fusctidrer
job without effective acommodation to arrival times.ECF No. 74 aR32;id. at
171. However, a vocational work evaluation report indicated that Bultena
perform the functions of her job and could improve her ability to wake upner
through the use of a vibrating alarm clock. ECF No. 69 at+3@4Bultena als
reported for work on time for several months in 2006 after she was in
confronted about her tardinesseECF No. 74 at 45andshe was able to arrive ¢
time inher subsequent positiomgthout a late start time accommodati@eeECF
No. 69 atl60-62 (shift records from Evans Fruitl. at 163 (records from Foothil
Irrigation Inc.).

There is also a question of fact as to whether the accommodation
impose an undue hardship on DepartmentThe Ninth Circuit has recognizs
that “an employer has a duty to accommodate an employee’s limitations in

to and from work.Livingson v. Fred Meyer Stores, In@888 Fed. App’x 738, 74
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(9th Cir. 2010)see also Humphrey v. Memorial Hospitals As289 F.3d 1128

1135 (9th Cir. 2001)Colwell v. Rite Aid Corp602 F.3d 495, 506 (3d Cir. 2010).

However, a employer is not required to provide an accommodation
compromises an essential function of the fpdeDedman v. Wash. Personnel A
Bd., 989 P.2d 1214, 1219 (Wash. Ct. App. 1999). The Department argus
Bultena’s 8:00 a.m. arrival was an essential function of the jobreTts som
evidence in the record to support this position. Namely, the deposition testin
Department employees that tardiness impacted productivity and negatively &
the Department’s relations with the warehouses for which it wokeeECF No.
69 at 3132 (deposition of Robert Newellid. at 41 (deposition of Jim Nelsor
However, there is also evidence that shifts with start times other than 8:00 a.1
available and that employees were permitted to arrive after the scheduled wo
ECF No. 74 at 213 (“It is the practice in the district where Trena works t
document it or require a leave slip if an employee is less than 10 minutes la
more than that, they are required to submit a leave request.”).

Because genuine issues of material fact remain regatuengecessity an
feasibility of Bultena’s requested accommodations, neither party is entit

summary judgment on this claim.
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B.  Washington Family L eave Act

The Washingtori-amily Leave Aclis Washington’s version of the Fedg
Medical LeaveAct. The WFLA mirrors the federal framewotMVFLA leavemust
be taken concurrently with leave under the FMILAe the FMLA, the WFLA
provides 12 weeks of unpaid leave for certain medical reasonspbjsthcemen
of a child, and care of family members with a serious health condit@ve car
be used intermittently or to reduce the employee’s schedule.

To qualify forWFLA leave, the employee must suffer from a serious h
condition. A serious halth condition includes|a]ny period of incapacity g
treatment for such incapacity due to a chronic serious health condiR&@\W
49.78.020(16)(a)(ii))(C)Section 49.78.010(14kefinesa period of incapacity dan
inability to work, attend school, or perform other regular daily activities becal
the serious health condition, treatment of that condition or recovery from
subsequent treatment in connection with such inpatient care.

The parties here dispute whether Bultena suffered fréserous health

condition” as defined under the WFLA. TH&MLA?3 creates a scheme for t

2 The parties agree that the Department, a state agency, is immune from
damages under the FMLA. However the Department does not assert immuni
the WLFA and argues the claim on the merits. Because the Department d
raise immunity, the Court will assess the WFLA claim on the merits.

3 RCW 8§ 49.78.410 provides that the WFLA must be construed “to the
possible, in a manner consistenthasimilar provisions” of the FMLA.
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medical determination of whether an employee has a serious health corad)
C.F.R. 8825.307.The employee may submit a FMLA certification to the emplg
If the certfication is sufficient, the employer may then require the employee f
a second opinion from a health care provider of the employer’'s chaidéthe
two opinions differ, the employer may require the employee to seek a third g
from a physiciarthosen by both the employer and employeer his final opinion
Is controlling. Costs associated with obtaining the second and third opinions
the employer’s expenskl.

Unfortunately, the parties here did not engage in the process outlined
After Bultena requested an accommodation and use of her protected leave if
2011, the Department’s human resources consultant, Barbara Hoff, cor
Bultena on several occasions requesting medical certification of her eligibil
protected leave. ECF No. 69 at 129. Bultena did not provide this documernita
July 2011, Hoff ent Bultena a letter denying her accommodation request du
lack of medical documentatioihd. In April 2012, the Department arranged
Bultena to receive an audiological evaluation and a vocational work eval
report. Neither indicated that Bultena required an accommaodation or protecte
regarding her tardiness. In July 2012, Bultena’s primary care provider at th

Dr. Reinmuth, provided an FMLA certification indicating Bultena qualified

protected leave five times per week for upte hour each morning. In April 201
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Bultena submitted a substantially identical FMLA certification from her
primary care provider, Dr. Lefors.

On the facts outlined above, the Court cannot say that either party is ¢
to judgment as a matter of law. A question of fact remains as to whether E
had a serious health condition requiring WFLA leave. Neither the audial

evaluation nor the vocational work evaluation report specifically address WH

new

bntitled
Sultena
DQI

LA or

FMLA eligibility. However, both specifally address the underlying condition

giving rise to the alleged qualifying conditiesBultena’s hearing lossand neithe
recommend a late start time as a necessary accommodation. Further, the

certifications provided by Drs. Reinmuth and Lefors weague and appeared

o

> FMLA

to

rely primarily on Bultena’s selfeported symptoms as the basis for the certification.

Finally, the fact that Bultena routinely arrived to work within one half hour of her

scheduled start time raises a question as to whether sheulya$nicapacitated’
within the meaning of the WFLA. For these reasons, the question of w
Bultena was entitled to protected leave is properly reserved for trial.
C.  Sex Discrimination under WLAD

Bultena’s complaint alleges that the Department treatdtbiiduand othe
female employees differently than similarly situated male employees in the
and conditions of employment. She further alleges that managgeatedly

engaged in conduct and used demeaning degrading phrases related to wo
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gendetthat were not used meference to male employees” and that the conduc
widespread and commonly known and therefore imputable to the Departme
whole. ECF No. 1 at 11.

The undisputed facts do not support a prima facie case for sex discrimi
Bultena appears to assert a theory of direct evidence of sex discrimi
However, she has been unable to point to any evidence in the record that b
out. She asserts that she was passed over for opportunities, but the record
show thashe ever applied for a promotion. She asserts that she was singled
discipline for tardiness, but the record shows that male employees were su

the same disciplindeCF No. 74 at 187. Further, she alleges that she was sul

demeaning verbal comments, but she can identify only a few, doletiances

over the span of several yede<CF No. 89 at 8537. Accordingly, otherthan hel
own conclusory allegations, Bultena is unable to show any evidence to su
claim for sex discriminatio.

Even if the Court were to analyze Bultena’s claim underMi®onnell
Douglasburdenshifting frameworkfor circumstantial evidence, it would still fa
It is undisputed that Bultena is a member of a protected class (women), and
suffered an adverse employment action (termination). The burden would thg
to the Department to offer a legitimate nondiscriminatory reason for Bull

termination. The Department asserts that it terminated Bultena because
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frequent tardiness. The burden then shifts back to Bultena to show th
Department’s reasoning was pretextual. For the same reasons articulatec
Bultena cannot meet this burden. There is no evidence in the record to est
nexus between Bultena’s termination and et Accordingly, the Department
entitled to summary judgment on this claim, as well.

D. HostileWork Environment

Under both state and federal law, to establish a primadasior a hostile

work environmentlaim, the plaintiff must show that (1) he oresivas subjected t

unwelcome hostile or abusive conduct, (2) the conduct was based on the pl
protected status, (3) the conduct was sufficiently severe to affect the terr
conditions of employment, and (4) the hostile or abusive conduct igabipuo
the employerSee Glasgow v. GeorgRacific Corp, 693 P.2d 708, 712 (Was
1985).

Bultena’s response brief states that WSDOA created a hostile

environment by “refusing to accept Trena's requests for accommodatid

1at the
above,
ablish a

IS

(0]
Aintiff's

ns and

h.

work

NS as

legitimate and continnog to disregard her doctor’s notes and refusing the schedule

change even when it was readily attributable to the department.” ECF No. 8¢
This statement constitutes the entirety of Plaintiff's briefing on the mattg
presented to the Court, this is insufficient to establish a case for a hostils

environment.
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When asked at her deposition, Bultena identified the following alle
offensive conduct: (1) Ken Crow telling her to “act like a grownup,” and
chasing her down the hall while yelling at her; (2) Denny Davis on one 0c(
saying she was strong “for a girl”; and (3) Rocky Weible asking men for hely
supervisory dutiefECF No. 69 at 8537. Even working from these facts, Bultg
cannot establish a hostile work environment cl&mer than the comment that g
was strong for a girl, Bultena has produced no evidence that the-eibsV
behavior was based on her protected statither her sex or her disability. Furth
there is no evidence that any alleged harassment was “sswkpervasive.” “T(
constitute a hostile [work] environment, the frequency and severity of the off¢
conduct must be such as to affect the terms and conditions of employAdarny
v. Able Bldg. Supply, Inc57 P.3d280,283(Wash. Ct. App. 2002Bultena canng
point to any evidence that would show the aboted conduct was so severe a
Impact the terms and conditions of her employment.

E.  Wrongful Discharge

Bultena also asserts a claim for wrongful discharge in violation of g
policy. Thisclaim is entirely duplicative of her disability discrimination claim ur
the WLAD. Washington courts have not yet determined whether the W
precludes common law claims for wrongful termination. However, an order w

by Judge Thomas O. Rice in thistrict held that the statutory remedy bars
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common law action.ee v. Rite Aid Corp917 F. Supp. 2d 1168, 1178 (E.D. W4

2013) This opinion is very thorough and wedasonedand the Coursee no

reason to deviate from Judge Rice’s holdingttmmissue.Accordingly, because

Bultenahad a statutory remedy for disability discrimination under the WAAD

which she utilized-her claim under the commadaw tort of wrongful discharge
statutorily precluded.

Accordingly,I T ISHEREBY ORDERED:

1. Defendans Motion for Summary Judgment ECF No. 67, is

GRANTED in part, andENIED in part.

A. Defendant’s motion is GRANTED with respect to Plainti
ADA, Rehabilitation Act, FMLA, EquaPay Act, invasion g
privacy, and negligent hiring and supervision claims.

B. Defendant's motion is GRANTED with respect to the WL
disparate treatmeand gender discrimination claims, the hos
work environment claim, and the wrongful termination claif

C. Defendant’'s motion is DENIED with respect to the WL
failure to accommodate claim and the WFLA claim.

2. Plaintiff’'s Motion for Summary JudgmerECF No. 71 as amende

by ECF No. 117, is DENIED.
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3. Defendant’s Motion to Strike 72 Statement of FaEGF No. 86, is
DENIED.
IT1SSO ORDERED. The Clerk’s Office is directed to enter this Order
provide copies to all counsel.
DATED this 30thday ofMarch 2018
C 00
Wik l‘-ﬂ—tf%lr

“SALVADOR MENS2/ZA, JR.
United States DistrictJudge
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