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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
PAUL STANFORD, No. 1:15-CV-03116MKD
Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
CAROLYN W. COLVIN, SUMMARY JUDGMENT
Acting Commissioner of Social Security, ECF N&. 18, 20
Defendant.

Doc. 25

BEFORE THE COURTarethe partiescrossmotions for summary
judgment. ECHNo0s.18, 20. The parties consented to proceed before a magif
judge. ECF No6. The Court, having reviewed the administrative record and
parties’ briefing, is fully informedFor the reasons discussed below,Gloairt
deniesPlaintiff's motion (ECF Nol18) andgrantsDefendant’s motion (ECF No.

20).
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JURISDICTION
The Court has jurisdiction over this case pursuant to 42 U.S.C. § 1383
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 4
limited; the Commissioner’s decision will be disturbed “only if it is not suppo
by substantiakvidence or is based on legal erroHill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evidence” means “relevant evidence that
reasonable mind might accept as adequate to support a conclusioat1159
(quotation and citation omitted). Stated differently, substantial evidence equ
“more than a mere scintilla[,] but less than a preponderande(tjuotation and
citation omitted). In determining whether the standard has been satisfied, a
reviewing court must consider the entire record as a whole rather than seart
for supporting evidence in isolatiotd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissioner. If the evidence in the record “is
susceptible to nre than one rational interpretation, [the court] must uphold th
ALJ’s findings if they are supported by inferences reasonably drawn from th
record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a dig

court “may not reverse an ALJ’s decision on account of an error that is harn
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Id. An error is harmless “where it is inconsequential to the [ALJ’s] ultimate
nondisability determination.ld. at 1115 (quotation and citation omitted). The
party appealing the ALJ’s decision gealey bears the burden of establishing th
it was harmed.Shineski v. Sander§56 U.S. 396, 46810 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considered “disabled” wit
the meaning of the Social Security Act. First, the claimant must be “unable
engage in any substantial gainful activity by reason of any medically determ
physical or mental impairment which can be expected to result in death or w
has lasted or can be expected to last for a contimeni®d of not less than twely
months.” 42 U.S.C. 8§ 1382c(a)(3)(A). Second, the claimant’s impairment
“of such severity that he is not only unable to do his previous work][,] but car
considering his age, education, and work experience, engagg other kind of
substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above crit€ea20 CF.R. §
416.920(a)(4)(K(v). At step one, the Commissioner considers the claimant’s

activity. 20 C.F.R. § 416.920(a)(4)(i). If the claimant is engaged in “substar
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gainful activity,” the Commissioner must find that the claimant is not disal2ieq.

C.F.R. 8 416.920(b).

If the claimant is not engaged substantial gainful activity, the analysis
proceeds to step two. At this step, the Commissioner considers the severity
claimant’s impairment. 20 C.F.R. § 416.920(a)(4)(ii). If the claimant suffers
“any impairment or combination of impairments which significantly limits [hiS
her] physical or mental ability to do basic work activities,” the analysis proce
step three. 20 C.F.R. § 416.920(c). If the claimant’s impairment does not s
this severity threshold, however, the Commissioner must find that the claimg
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Commissioner compares the claimant’s impairment
severe impairments recognized by the Commissianke tso severe as to precll
a person from engaging in substantial gainful activity. 20 C.F.R. 8
416.920(a)(4)(iii). If the impairment is as severe or more severe than one o
enumerated impairments, the Commissioner must find the claimant disableq
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s impairment does not meet or exceed th
severity of the enumerated impairments, the Commissioner must pause to 3
the claimant’s “residual functional capacity.” Residualctional capacity (RFC)
defined generally as the claimant’s ability to perform physical and mental wq
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activities on a sustained basis despite his or her limitations, 20 C.F.R. §
416.945(a)(1), is relevant to both the fourth and fifth steps of the amalysi

At step four, the Commissioner considers whether, in view of the clain
RFC, the claimant is capable of performing work that he or she has perform

the past (past relevant work). 20 C.F.R. § 416.920(a)(4)(iv). If the claimant

capable of pgorming past relevant work, the Commissioner must find that the

claimant is not disabled. 20 C.F.R. § 416.920(f). If the claimant is incapablq
performing such work, the analysis proceeds to step five.

At step five, the Commissioner considers whether, in view of the claim
RFC, the claimant is capable of performing other work in the national econo
20 C.F.R. 8§ 416.920(a)(4)(v). In making this determination, the Commissior

must also consider vocational factors such as the claimant’s agatiedwnd

past work experience. 20 C.F.R. § 416.920(a)(4)fvhe claimant is capable of

adjusting to other work, the Commissioner must find that the claimant is not
disabled. 20 C.F.R. § 416.920(g)(1). If the claimant is not capable of adjus]
other work, analysis concludes with a finding that the claimant is disabled af
therefore entitled to benefits. 20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of proof at steps one through four aboy
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed

step five, the burden shifts to the Commissioner to establish that (1) the clai
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capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20 C.F.R18.920(c)(2)Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).
ALJ’'S FINDINGS

Plaintiff applied for Title XVI supplemental security income on June 1,
2011, alleging a disability onset date of July 1, 2010. 1B7-202 The
application was denied initially, T81-84, and on reconsideration, B8-91.
Plaintiff appeared at a hearing before an Administrative Law Judge (ALJ) or
August 15, 2013. Tr.860. On December 10, 43, the ALJ denied Plaintiff's
claim. Tr.19-31.

At step onethe ALJ found that Plaintiff has not engaged in substantial
gainful activity since June 1, 2011, the date Plaintiff applied for benefits. Tr,

At step two, the ALJ found Plaintiffasthe following severe impairments: orgar

N

21.

ic

mental disorder not otherwise specified (NOS); affective disorder NOS; anxiety

disorder NOS; and personality disorder NOS. Tr. 21. At step three, the ALJ found

that Plaintiff does not have an impairment or combination of impairments that

meets or medically equals a listed impairment. Tr. 22. The ALJ then concluded

that Plaintiff has the RFC to perform a full range of work at all exertional levels,

with the following norexertional limitations:

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’S
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He can perform simple and repetitive tasks. He should not have interactions

with the general public or perform collaborative tasks with coworkers.
can tolerate superficial interactions with coworkers.

Tr. 24. At step fourthe ALJ found that Plaintiff has no past relevant work.

He

28. At step five, the ALJ found that, considering Plaintiff's age, education, work

experience and RFC, there are jobs in significant numbers in the national g
that Plaintiff could perform, such as production assembler, industrial cleane
hand packager. Tr. 29. On that basis, the ALJ concluded that Plaintiff was
disabled as defined in the Social Security Act. Tr. 31.

On May 4, 2015, the Appeals Council denied review, making the
Commissioner’s decision final for purposes of judicial revieveet2 U.S.C.
1383(c)(3); 20 C.F.R§§416.1481, 422.210.

ISSUES

ronom
", and

not

Plaintiff seeks judicial review of the Commissioner’s final decision denying

him supplemental security income benefits under Title XVI of the Social Sequrity

Act. ECF No. 18. Plaintiff raises the following issues for this Court’s review|

1. Whether the ALJ properly weighed the medical opinion evidence; a
2. Whether the ALJ properly discredited Plaintiff's symptom claims.

ECF No. 18 at 1.
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DISCUSSION
A. Medical Opinion Evidence

First, Plaintiff faults the ALJ for discrediting the medical opinion&fkokse
Anderson, LICSW; Philip Rodenberger, M.D.; Tlae Moon, Ph.D.and Rita
Flanagan, Ph.D. ECF No. 18 alS.

There are three typed physicians: “(1) those who treat thHaimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the cla
but who review the claimant’s file (nonexamining or reviewing physicians).”
Holohan v. Masanari, 246 F.3d 1195, 12602 (9th Cir. 2001) (brackets omitte
“Generally, a treating physician’s opinion carries more weight than an exam
physician’s, and an examining physician’s opinion carries more weight than
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to those that are not, and to the opinions of
specialists concerning matters relating to their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treatirg or examining physician’s opinion is uncontradicted, an ALJ

reject it only by offering “clear and convincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not aggt the opinion of any physician, including a

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’S
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treating physician, if that opinion is brief, conclusory and inadequately supp(
by clinical findings.” Bray v. Comm’r of Soc. Sec. Adnt®4 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation marks and brackets omitted). “If a treating
examining doctor’s opinion is contradicted by another doctor’s opinion, an A
may only reject it by providing specific and legitimate reasons that are suppt
by substantial evidence Bayliss 427 F.3d at 1216 (aoitg Lester v. Chater81
F.3d 821, 83@81) (9th Cir. 1995).

The opinion of an acceptable medical source such as a physician or
psychologist is given more weight than that of an “other sour8e€SSR 0603p
(Aug. 9, 2006)available at2006 WL 2329939t2; 20 C.F.R. § 416.927(a).
“Other sources” include nurse practitioners, physician assistants, therapists
teachers, social workers, and other-noedical sources. 20 C.F.R. 88
404.1513(d), 416.913(d). The ALJ need only provide “germane reasons” fo
disregarding an “other source” opinioNolina, 674 F.3d at 1111. However, th
ALJ is required to “consider observations by nonmedical sources as to how
impairment affects a claimant’s ability to workSprague v. Bowe12 F.2d
1226, 1232 (9th Cir.a87).

1. Dr. Rodenbergeand Mr. Anderson

In June 2011, Mr. Andersongcénical social worker, evaluated Plaintiff.

Tr. 27 (citing Tr. 27377). Plaintiff contendshis evaluationwas“concurred with

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’S
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and signed” by psychiatrifir. Rodenlerger making it ineffect Dr.
Rodenberger’s opinionECF No. 18 at 6 (citing Tr. 277)Plaintiff is incorrect!
The Court concludes, consistent with &iel’s finding, that tie opinion igVIr.
Anderson’s.

Mr. Andersonopined that Plaintiff had marked limitations in the ability t¢

O

communicate and perform effectively in a work setting with public contact, T.

=

275. The ALJ appeared to incorporate this limitation in the RFC, finding that
Plaintiff “should not have interactiomgth the general public.” Tr. 24. In

addition, Mr. Anderson assessed several moderate limitations. Tr. 27 (citing

=

275). To the extent the ALJ gave little weight to Mr. Andersassessed

Tr.

1 Defendant observedhat even if the illegible signature is Dr. Rodenberger’s, the

signature does not indicate agreement yatrendorsement pfhe opinion. ECF
No. 20 at 4.Thelast page of the evaluatiosigned and dated June 8, 20lsits
only Mr. Anderson as thexaminer Tr. 277. TheM.D.’s illegible signaturas
signedand datedlune 11, 201landmerely statethat thedoctoris a “releasing

authoritysignature /titlgfor use by the Veteran’s Administration) or area of

advanced training for ARNP.” Tr. 277Because Dr. Rodenberger did not endorse

the opinion, itis properly considerethat of asocial worker who is an “other

source.”

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’S
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moderate limitation$ he did so becauddaintiff’s activitiesand later medical
improvement were incorsentwith Mr. Anderson’s opinionTr. 23,27-283
Mr. Anderson is &linical social workeand as such is considered an “ot

source.” 20 C.F.R§416.913 (d). Because Mr. Anderson is an “other source

2Mr. Anderson opined that Plaintiff had moderate limitations in the ability to
understand, remember, and persist in tasks by following complex instructior
three or more steps; (2) learn new tasksl(3) communicate and perform
effectively in a work setting with limited public contact. Tr. 2T6appears that
only the last two are inconsistent with the asses$«tl REompareTlr. 275with
Tr. 24 RFClimiting Plaintiff to simple, repetitive tasks, no public contact, ang
superficial interaction with cavorkers).

3The ALJ relied orseverakource that showed Plaintiff's reported activities wg
inconsistent with more dire limitations, including the evaluatior3rofl oews
(Tr. 280:293) and Dr. Moor{Tr. 338342), and Plaintiff'simprovementfter
treatment that contradictedme ofMr. Anderson’sopinion,including he
evidence the ALJ considered when he addressed the “paragraph B” criterig
listings 12.02, 12.04, 12.06, and 12.08. Tr223Tr. 2728 (citing 20 C.F.R. Pt.

404, Subpt. P., App. 8§12.02, 12.04, 12.06, and 12.08).
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whose opinions about the nature and severity of Plaintiff's impairments are
entitled to controlling weight, the ALJ need only have provitigatmane reason
for rejecting his opinions. SSR-@3p, 2006 WL 2329939 at *Alolina, 674 F.3
at 1111.This Court finds that the ALJ properly discounted the limited portion
Mr. Anderson’s opinion and gave germane reasons for doing so.

First, the ALJoundthatsome of Mr. Anderson’s assessed linidas were
inconsistent witlPlaintiff's reportedactivities Tr. 27. For instance, in Septemk
2011, Plaintiff told Dr. Toews that he wasly independent for basic salére; ha
a full complement of independent living skills; lived alone in a tradiedplanned
andprepared hisneals Tr. 26-27 (citing Tr. 281). With respect to household
choresPlaintiff told Dr. Toews thatalthough havas able to do housework and
laundry,he “doesn’t.” Tr. 281283. Plaintiff reportedthat he shopped for himsg
but preferred to do so when fewer people were around; he received food stg
and shopped for grocerie3r. 282-283. Plaintiff reported that he had a couple
friends Hecommunicatd with personnel at the nursing home where his mott
lived, andwith store clerksvhen he shoppeds recessary. Tr. 282Significantly,
Plaintiff told Dr. Toews he wergvery day to visit his mother in the nursing ho
Tr. 282283, indicating the ability to go out alone and have some social interz
The ALJalsorelied onPlaintiff's reported activitiesn 2012 and 2013. Tr. 24, 2
27. The ALJ found, 6r examplethatin February 2012, Plaintiff told Dr. Moon

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’S
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that he went to the nursing home every day to,\asil help care fohis mother
Tr. 26 (citing T. 339) Inearly 2013, Plaintiff told his medication manageat in
recent months he atteedichurch twice a weekPlaintiff also reported that he
visited his mother’s gravesite three times a week. Tr. 26 (citing Tr. 50@) ALJ

reliedon Plaintiff's testimonyat the hearing in August 201 ®laintiff testified he

lived with a friend and @ occasion Plaintiff visited local parks. Tr. 26 (citing Tr.

42-43, 49). These activities are inconsistent with Mr. Anderson’s opinion tha
Plaintiff's cognitive and social functioning is more limitedin ALJ is not require
to credit any opinion that is inconsistent with a claimardibydactivities, if the
activities are spported by substantial evidence frame record as a wholé&ee
Morgan v. Comm’r of Soc. Sedmin, 169 F.3d 595, 6602 (9th Cir. 1999)
Next, the ALJ found that Mr. Anderson’s opinionsnaconsistent with
Plaintiff's improvement after treatmentr. 27. For example, the ALJ notdbat
Plaintiff began takingnedicationprescribed for depression in October 2011.
25 (citing Tr. 300).By early 2012, Plaintiff reported that his depression imprg
when he took prescribgabychotropic medicationTr. 25 (citing Tr. 36768). At
the same appointment, Plaintiff displayed “no unusamiety or evidence of
depression at this time.” Tr. 25 (citing Tr. 369). In February 2013, the ALJ
observedPlaintiff reportedhatthe medications helped, and “hét tee was doing
okay or better.” Tr. 26 (citing Tr. 503'he ALJ went on tmotethat Plaintiff

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’S
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began regular psychotherapy in May of 2012. Tr. 25 (citing Tr. 463). Four 1
later, at a medical appointment in September 2012, Plaintiff displaya@hor
concentration and attentipanddenied that he was unable to focus. Tr2B5
(citing Tr. 356, 358).Because an ALJ may reject any opinion that is inconsis
with the record as a wholBatson v. Comm’r of Soc. Sec. Adm859 F.3d 1190
1195 (9thCir. 2004), and medical improvement can undermine the existence
severe limitationsTommasetti v. Astry®33 F.3d 1035, 1040 (9th Cir. 2008) (4
favorable response to treatment can undermine a claimant’s complaints of
debilitating pain or other sevelimitations), the ALJ provided germane reason
for discreditingsome ofMr. Anderson’sopinion

2.Dr. Moon

Dr. Moon examined Plaintiff in February 2012r. 338342. She opined
that Plaintiff's ability to focus, maintain appropriate behaviovaitk, and interac
and communicate with the public were poor. Tr. 28 (citing Tr-388. The AL
gave this opinion minimal weight. Tr. 28.

Because Dr. Moon’s opinion was contradicted, the ALJ need only to h
given specific and legitimateasoning supported by substantial evidence to r¢
it. Bayliss 427 F.3cat1216. This Court finds that the ALJ properly assigned

Moon’s opinion “minimal weight.”

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’S
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First, the ALJ found the assessed limitations were inconsistenthaith
resultsof the mental status exam (MStEat Dr. Moon administeredlr. 28
(citing Tr. 340341). Such contradictions between a doctor’s opinion amnawn
medical results provides a permissible basis to reaginion. See BaylissA27
F.3d at 1216.

Dr. Moon found that Plaintiff displayed normal eye contappropriate
speechcooperative attitudeand logical thought proces8oth recent and remot|
memory were goodTr. 28 (citing Tr. 346341). The ALJ found thse results we
inconsistent with Dr. Moon’s opinion that Plaintiff’'s ability to maintain approg
behavior at work and to “focus/remember and follow complex instructions” v
“poor.” Tr. 28 (citing Tr. 339). This was a specific and legitimate reason to
discount Dr Moon’s assessed extreme limitations.

Second, the ALJ founthatDr. Moon’s opinion wa inconsistent with

Plaintiff's treatmentecords Tr. 28. An ALJmay permissibly discount an opin

whenit is “contradicted by other statements and assessments” of a Plaintiff's

medical conditionsee Batson359 F.3d at 119%r is inconsistent with the record

as a wholeQrn v. Astrue495 F.3d 625, 631 (9th Cir. 2007)

For example, in September 20Plaintiff told Dr. Toewshat he had no
mental health t@ment in the past fifteen years. Tr. 25 (citingZB1). The ALJ
noted that Plaintiff'snedication management providdyserved throughout the

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’S
MOTION FORSUMMARY JUDGMENT - 15
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course of treatmerthat Plaintiff exhibited no impairment of memory or
intellectual functioning.Tr. 28(citing, e.g.,Tr. 412(October 201}, Tr. 418
(December 2012); Tr. 51@ebruary 2013jno impairment of memory or
intellectual functionings noted). Furtherthe ALJ found thain November 2011
Plaintiff’s therapist, Laurie Jones, MSW, assed$3kihtiff with intact memory,
cooperative behavior, logical thought process, and the ability to maintain att
Tr. 25 (citing Tr. 308). In additionhé ALJ found that in September 2012,

Plaintiff's treatment provider Nancy Schwartzkopf, ARNP, ndked Plaintiff was

“[n]Jegative for inability to focus|.]” Tr. 28 (citing Tr. 358)Because Dr. Moon’s

opinion is contradicted by other statements and assessments of Plaintiff's ]
conditions,see Batson359 F.3d at 1195, and is inconsistent whid record as a
whole,Orn, 495 F.3d at 631, the ALJ provided another specific and legitimat
reason to discount Dr. Moon’s assessed dire limitations. Third, the ALJ
found that Dr. Moon’s assessed limitations were inconsistent with Plaintiff's
activities. Tr. 29 (citing Tr. 50%15). An ALJ may discount an opinion that is
inconsistent with a claimant’s reported functionimdorgan, 169 F.3dat 601-02.
The ALJ found that Plaintiff's activities refuted Dr. Moon’s more dire
assessed limitationand cited several examplesr. 23;see e.g, Tr. 223 {n July
2011, Plaintiff stated irhis function report that he traveled outside of his home
daily and performed his own shopping; in addition, he handled his own mon

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’S
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Tr. 281282 (in Septembe2011, Plaintiff told Dr. Toews that he was fully
independent in his personal care, shopping and household tasks, although |
admitted that he “doesn’t” perform household chores)509 (in March 2013,
Plaintiff statedthat he visiéd his mother’s gravet three times a weekindhe
continual to attend church twice a weellpecause mALJ is not required to creq
any opinion that isnconsistentvith a claimant’s daily activitiess long ashe
activities aresupported by substantial evidence from the record as a vghele

Morgan, 169 F.3dat600-02, the ALJ provided another specific and reason

supported by the record for discrediting Dr. Moon’s more extreme limitation$

3. RitaFlanagan Ph.D.

Agency psychologist Dr. Flanagan reviewed the record in December 2
Tr. 27, Tr. 71-80. Her review included the prior evaluation by Dr. Toews, in
September 2011. Tr. 27 (citing Tr. 283). Dr. Flanagan observed that Dr. Tq
test results were of dubious validity due to Plaintiff's poor effort and motivati
She opined, however, that Dr. Toews’ evaluation demonstrated that Plaintiff
able to comprehend and remember test instructions and test items. She op
this indicated Plaintiff appeared to be capable of performing simple, repetitiv
types of work activityandshould be limited to superficial social contact, and t
performing routine tasks. Tr. 778.

Further, Dr. Flanagan opined that psychological impairments “may

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’S
MOTION FORSUMMARY JUDGMENT - 17

lit

D .

011.

ews’

on.

was

ned that

(e

o




10

11

12

13

14

15

16

17

18

19

20

occasionally interfere” with Plaintiff's ability to completasnarmal work week.
Tr. 77. Plaintiff contendthatthe ALJ erred by rejecting this equivocal limitatiq
ECF No. 18 at 149 (citing Tr. 77).

As an initial matter, an opinion that a claimant might have difficulty unc
certain circumstances does not establish a limitat8ee Valentine v. Comm’r 0
Soc. Sec. Admin574 F.3d 685, 6992 (9th Cir. 2009) (an opinion that a claimi
“is less likely to have difficulty” with “highly routinized, overlearned tasks wit

low cognitive demand” does not equate to an opinion that the claimant is inc

der

ANt
h

rapable

of workingexceptunder the recommended conditions) (italics original). Similbrly,

Dr. Flanagan’s opinion that Plaintiff's symptoms “may occasionally” interfere
his ability to complete a full work week does not state a limitation.

Even if considered a limitation, the ALJ did not err in discounting Dr.
Flanagan’s opinionThe ALJ rejected Dr. Flanagan’s opinion that the ability t
maintain concentration and pace for routine tas&yg occasionallynterferewith
Plaintiff’'s ability to complete a normal work week because it is contradicted
record. Tr. 2728 (citing Tr. 77) emphasis adde¢d An ALJ may discount a
medical opinion that is inconsistent with a claimant’s reported functioning.
Morgan,169F.3dat601-02.

For example, the ALJ fourtthat Plaintiff told Dr. Moon he visited and
helped care for his mother on a daily basis; the #ela$onedhis indicatedhat

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND GRANTING DEFENDANT’S
MOTION FORSUMMARY JUDGMENT - 18

with

|®)

oy the




10

11

12

13

14

15

16

17

18

19

20

Plaintiff was able to adequately maintain concentration, persistence and pac
simple tasks during a fortliour work week. Tr. 28 (citing Tr. 339). The ALJ
furtherfound that Plaintiff's consistent displays of psychological stability,
including a lack of impairment of memory or intellectual functioning, shawad
Plaintiff was able to maintain persistence and pace sufficiently to complete ¢
normal work week. Tr. 28 (citing.g.,Tr. 493 (in July 2013, no impairment of
memory or intellectual functioning noted); Tr. 341 (in February 2012, Dr. Mo

assessed good recent and remote memory); Tr. 356 (in September 2012, P

re for

P~

on

aintiff's

depression is stable); Tr. 358 (at same medical appointment, Plaintiff “has normal

attention span and concentration”).

The Court finds the ALJ provided specific, legitimate reasons supporte
the record for rejecting some of Dr. Flanagan’s opinion.

Plaintiff is correct that there is conflicting eence in the record of
Plaintiff’'s functioning. For example, Plaintifbatends that medication
management records “consistently noted significantly limiting social anxiety
severe depressive symptom&CF No. 18 a2 (citing Tr. 41214, 41720, 429
31, 435, 4392, 44446, 45052, 45457, 47671). However, as the ALJ pointeq
out, Plaintiff’'s social functioning improved to the point that he attended churg
twice a weekvisited his mothers grave three times a weeknd visited his mothg
at a nursing home for several hours a day, every @ay28 (citing Tr.509).
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“Where there is conflicting medical evidence, the Secretary must determine
credibility and resolve the conflict. Thoma v. Barnhart278 F.3d047,956-57
(9th Cir. 2002)citing Matney v. Sullivan981 F.2d 1016, 1019 (9th Cir. 1992))
When evidence is susceptible of more than one rational interpretation, it is t
ALJ’s conclusion which must be uphel8ample v. Schweike894 F.2d 639, 64
(9th Cir. 1982) (citation omitted). In reaching these findinlgsALJ is entitled tc
draw inferences logically flowing from the evidendd. (citations omitted).

B. Adverse Credibility Finding

Plaintiff next faults the ALJ for failing to provide specific findings with
clear and convincingeasons for discrediting her symptom claims. ECF No. 1
25.

An ALJ engagef a twostep analysis to determine whether a claimant
testimony regarding subjective pain or symptoms is credible. “First, the ALJ
determine whether there is objective medical evidence of an underlying
impairment which could reasonably be expedtegroduce the pain or other
symptom alleged."Molina, 674 F.3d at 1112 (internal quotation marks omitte
“The claimant is not required to show tliais] impairment could reasonably be

expected to cause the severity of the symgdtoghhas allegedihe] need only

show that it could reasonably have caused some degree of the symptsqgliez

v. Astrue 572 F.3d 586, 591 (9th Cir. 2009) (internal quotation marks omittec
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Second, “[i]f the claimant meets the first test and there is no evidence
malingering, the ALJ can only reject the claimant’s testimony about the seve
the symptoms if she gives ‘specjfadear and convincing reasons’ for the

rejection.” Ghanim v. Colvin763F.3d 1154, 1163 (9th Cir. 2014ih{ernal

citations andjuoatonsomitted). “General findings are insufficient; rather, the

ALJ must identify what testimony is not credible and what evidence underm
the claimant’'s complaints.fd. (quotingLester 81 F.3dat834); Thomas278 F.3(
at958(“[T]he ALJ must make a coibility determination with findings

sufficiently specific to permit the court to conclude that the ALJ did not arbit

discredit claimant’s testimony.”):The clear and convincing [evidence] standard

Is the most demanding required in Social Secuaages.”Garrison v.Colvin, 759
F.3d 995, 1015 (9th Cir. 2014) (quotinMpore v. Comm’r of Soc. Sekdmin, 278
F.3d 920, 924 (9th Cir. 2002)).

In making an adverse credibility determination, the ALJ may consider,

alia, (1) theclaimant’s reputatioffor truthfulness; (2) inconsistencies in the

claimant’s testimony or between his testimony anctbgluct; (3) the claimant’s

daily living activities; (4) the claimant’s work record; and (5) testimony from
physicians or third partiesoncerning the nature, severity, and effect of the

claimant’s condition.Thomas 278 F.3d at 9589.
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This Court finds the ALJ provided specific, clear and convincing reaso
finding that Plaintiff's statements concerning the intensity, persist, and
limiting effectsof his symptoms werenbt credible.” Tr. 24.

1. Poor Compliance with Testing

First, the ALJ found that Plaintiff’'s poor compliance with a psychologig
evaluation diminished Plaintiff's credibility. Tr. 24 (citing 282-284). An ALJ
may properly rely on a claimant’s efforts to impede accurate testing of a clai
limitations when finding a claimant less than credilfiee Thoma278 F.3dat
959 (citation omitted).

Here, the ALJ found that at an evaluation in September 2011, Dr. Toe
observed tha®laintiff appeared to be “minimally interested and poorly motivg

andcompliance was marginallr. 24-25 (citing Tr. 282). Dr. Towes opined thé

test resultsvereof “dubious validity. Motivation and effort appeared to be poor.

Tr. 25 (citing Tr. 28283). The ALJ notedhat Plaintiff's answer to many of Dr,

Toews’ questions was “don’t knoWw Tr. 25 (citing Tr. 282).

Due to Plaintiff's observed poor motivatiand effort, Dr. Towes
administered th&est of Memory MalingeringllOMM ) to assesthe validity of
Plaintiff's responsg Tr. 25 (citing Tr. 283) Results were at chance lewahich
Dr. Toewsinterpreted as meaning that Plaintiff gave “very poor cooperation
tesing.” Id. Dr. Toews notedhatPlaintiff's scores were all very low, falling at
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below thefirst percentile.ld. He pointed out that such scores, if valid, would
suggest functioning in the moderate range of mental retardation and severe
memory deficits. Due tBlaintiff's poor effort,Dr. Toews opined that was not
possiblefor himto obtain a valid estimate &laintiff's intellectual level, memory
functioning, or functional abilitiesTr. 25 (citingTr. 283. Dr. Toews diagnosed
In part, norcompliance wititheassessmentlr. 25 (citing Tr. 284

Because an ALJ may rely on a Plaintiff’s failure to give maximum or
consistent effort during an evaluation in assessiadibility, the ALJ did not err
when he foud thatthis diminishedPlaintiff's credibility.

2. Improvenentwith Treatment

Second, the ALdliscredited Plaintifé testimony because the record shows

that Plaintiff'sfunctioning improved with prescribed psychotropiedication ang
therapy Tr. 24. While it may be error “to reject a claimant’s testimangrely
because symptoms wax and wane in the course of treatment,” an ALJ may
examples of “broader development” of improvement when finding a claiman
testimony not credilel. Garrison, 759 F.3d at 10X18. Moreover, the
effectiveness of medication and treatment is a retdfaator in determining the
severity of aclaimant’s symptoms, 20 C.F.B404.1529(c)(3), 416.929(c)(3ee
Warre v Comm’r of Soc. Sec. Admid3® F.3d 1001, 1006 (9th Cir. 2006)
(Conditions effectivelyontrolled with medicatioare not disablindor purposes
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of determining eligibility for benefidg(internal citations omitted}ee also
Tommasetti 533 F.3cat 1040 (a favorableesponse to treatmeoan undermine i

claimant’s complaints of debilitating pain or other severe limitajions

The ALJ observed that Plaintiff began taking medication prescribed for

depression in October 2011. Tr. 25 (citing Tr. 300). In November 2011, PIg

attendedan intake appointment prior to beginning psychotherapy. Tciftbg

intiff

Tr. 307-09). The ALJ notedhatPlaintiff displayed a disheveled appearance and

delayed speech, but also intact memory, unremarkable psychomotor activity
cooperative behavior, logical thought process, and the ability to maintain att
Tr. 25 (citing Tr. 308). The ALéxplained tltabout three months later, @arly

2012, Plaintiff reportethathis depression improved when he usedohescribed

psychiatric medication. Tr. 25 (citing Tr. 3@68). At this appointmentRaintiff

requested and was given a refilédisplayed “nounusual anxiety or evidence of

depressiori Tr. 25 (citing Tr. 369). Theafter,in February 2012, Dr. Moon
foundthatPlaintiff displayed normal eye contact, appropriate speech,
cooperative attitudgndlogical thought processecent andemotemenory were

good Tr. 25 (citing Tr. 34€841).

The ALJwent on to explaithat duringmedical examinations in March and

~

ention.

April 2012, Plaintiff demonstrated no unusual anxiety or evidence of depression.

Tr. 25 (citing Tr. 362, 365)He reportecthathis depression improvedith
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the use of medicatior. 25 (citing Tr. 360), although he wondered if he was
being treated as well as he could B&e ALJ observed that in May 201Rlaintiff
began regular psychotherafy. 25 (citing Tr. 463)and byJune 2012, Plaintiff
reported improvement in his depression. Tr. 25 (citing Tr. 461 (notingpitheay
Plaintiff’'s depression “is not so bad™)y. 459 Plaintiff feels less sadness and I
fidgety since starting medications); Tr. 4384intiff’'s moodis lessdepressey.
The ALJ further explained that in September 2@1intiff's depression was
stable, concentration and attention were normalhaa@nied an inability to
focus. Tr. 25826 (citing Tr. 356358). Significantly, theALJ foundthat during
medcation management appointments in 2012 and 2013, Plaintiff consisten
displayed normal motor activitgoherent and spontaneous speecoperative
behavior;and no impairment of memory or intellectual funchmn Tr. 23.4
Finally, the ALJexplainedthat in early 2013, Plaintiff reported improvement in

emotional stability as he grieved his mother’s recent passing. Tr. 26 (citiB$3

“The ALJ cites ERibit 11 (Tr. 418, 423, 430, 436, 440, 445, 451, 42%8)12) and
Exhibit 12 (Tr. 412, 486, 493, 500, 504, 510, 518013)(each indicated normal
motor activity, coherent and spontaneous speech, cooperative behavior, an
impairment of memory or intellectual function, although memory and intelleg

functioningwere not formally tested).
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(in February 2013laintiff noticed the medicationShelped”; he felt he wadoing
“‘okay or better”); Tr. 503in April 2013, Plaintiff “wakes up upset but it is a lot
less now”).

Because an ALJ may find impairments that can be controlled with
medication are natisabling,the ALJ did not err when he found Plaintiff's
symptom complaints less than credibWarre, 439 F.3dat 1006 (“Impairments
that can be controlled effectively with medication are not disabling for the pu
of determining eligibility for SSI benefits.”)

3. Daily Activities

Third, the ALJ foundthatPlaintiff's daily activities wee inconsistent with
severe limitations and indicatéhe ability to persist at simple tasks and tolerat
routine social interactions. Tr. 2@\ claimant’s reported daily activities can for
the basis for an adverse credibility determination if they consist of activities
contradict the claimant’s “other testimony” or if those activities are transferal
a work setting.Orn, 495 F.3cat 639;see also Fair vBowen 885 F.2d 597, 603
(9th Cir. 1989) (daily activities may be grounds for an adverse credibility fing
“if a claimant is able to spend a substantial part of his day engaged in pursu
involving the performance of physical functions that are transferable to a wo
setting.”). “While a claimant need not vegetate in a dark room in ordber to
eligible for benefits, the ALJ may discredit a claimant’s testimony when the
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claimant reports participation in everyday activities indicating capacities that are
transferable to a work setting” or when activities “contradict claims of a totally
debilitating impairment.” Molina, 674 F.3d at 11123 (internal quotation marks
and citations omitted).

Here, the ALJ found, for instandbatin July 2011Plaintiff reportedthathe
was diligent and independent in his daily meal preparations and household chores.
Tr. 26 (citing Tr. 222).Plaintiff reported that h&raveled outside of his home on a
daily basis, shopped, and managed his own finances. Tr. 26 (citing Tr. 223). The
ALJ found thatin September 201 Plaintiff told Dr. Toews that he was fully
independent in his personal cashoped; performedousehold tasksnd visited
family daily. Tr. 26 (citing Tr. 288B3). The ALJ further found thaitan
evaluation in February 2012, Plaintiff reported to Dr. Moon that he helped care for
his ailing mother on a daily basi3r. 26 (citing Tr. 339) In March 2012, Plaintiff
reported to providers that he had started going to church twice a week in re¢ent
months. Tr. 26 (citing Tr. 509). Further evidence supports the ALJ’s finding,
although it is not specifically noted by the ALJ. In July 2013, Plaintiff reported
that he was still active with a group at the church he attends; recently, Plaintiff
reported that he even went ddgordoor fellowshipping “to invite people out to
church.” Tr. 429. The ALJ went on to obseRlaintiff testified that he lived

with a friendand @casionally visited parks. Tr. 26 (citing A2-43, 49.
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Moreover, prior to his mother’s passing, he visited her in a nursing home ev
for several hours. These activities are inconsistent with Plaintiff's complaint
disabling limitations and further support the ALJ’s credibility assessment.

4. Unemployment Benefits

Fouth, the ALJ relied on the inconsistency between Plaintiff applying f
and receiving unemployment benefasprocess thatquiredPlaintiff to indicate
that he was ready, able, and willing to work, Tr. 203, and allegéatianhise
suffered disabling impairments. Tr.-2@. Here,the ALJ erred becauskee recor
did notestablish whether Plaintiff “helimself outas available for fultime or
parttime work” and only fultltime work is inconsistent with disability allegatio
Carmickle v. Soc. Sec. AdmiB33 F.3d 115, 116162 (9th Cir. 2008).

Nonetheless, in light of the other permissible reasons the ALJ provide
discrediting Plaintiff's testimony, this Court does not find the ALJ has comm
reversible error.See Molina674 F.3d at 1115 (“[S]everal of our cases have h
that an ALJ’s error was harmless where the ALJ provided one or more inval
reasons for disbelieving a claimant’s testimony, but aleviged valid reasons
that were supported by the recordsge also Batsqr859 F.3cat 1197 (holding
that anyerrorthe ALJ committed in asserting one imp&sible reasorfor
claimant’s lack of credibility did not negate the validity of &iel)'s ultimate

conclusion that the claimant’s testimony was aredible).
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In sum, despite Plaintiff's argumexto the contrary, the ALJ provided
specific, clear, and convincing reasons, supported by the record, for rejecting
Plaintiff's testimony. See Ghanim763 F.3d at 1163.

CONCLUSION

After review, the Court finds that the ALJ’s decision is suppdried

substantial evidence and free of harmful legal error.

IT IS ORDERED:

1. Defendant’s motion for summary judgment (ECF No. 2@QRANTED.
2. Plaintiff's motion for summary judgment (ECF No. 18DENIED.
The District Court Executive is directealfile this Order, enter
JUDGMENT FOR THE DEFENDANT , provide copies to counsel, aBOSE
THE FILE.
DATED this29thday ofAugust 2016.
S/Mary K. Dimke
MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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