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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
REBECCA J. SHERMAN, ;) No. 1:15-CV-03112-FVS
Plaintiff, ) ORDER GRANTING
PLAINTIFF'S MOTION FOR
VS. SUMMARY JUDGMENT,
INTER ALIA
NANCY A. BERRYHILL, .
Acting Commissioner of Social )
Security, ))
Defendant. ) )
BEFORE THE COURT are Rebecca J. Shermarhotion For Substitution
Of Party (ECF No. 22), Plaintiff's Motion For Summary Judgment (ECF No. 12

the Defendant's Motion For Summary Judgment (ECF No. 17).

SUBSTITUTION

Rebecca J. Sherman, the adult daughtdreotlaimant, David Barry Sherman,

seeks to be substituted as Plaintiff.nér declaration (ECF No. 23), she advises
Mr. Sherman died on July 5, 2015. The court considers this declaration to cof

the “service of a statementtmy the death” as required Bed. R. Civ. P. 25(a)(1).

Inits Order To Show Cause (ECF No. XBjs court indicated it had reason to belig
Mr. Sherman was deceased, but Ms. Shermatkcdhtion confirms this is so. M

Sherman’s Motion For Substitution Of Pa{fCF No. 22) is filed contemporaneous

Doc. 26

) and

that
1stitute

Ve
S.
y

D

with “the statement noting the death” andréfore, within 90 days after the service

of a statement noting the death, as requirdeday R. Civ. P. 25(a)(1). As a survivit
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family member of the clanant, Ms. Sherman and her brother, Adam Sherman
adult son of the claimant, are eligible, puant to 20 C.F.R. 8404.503(b)(5), to inhg
equal shares of any Title Il befits that might be awarded.

Ms. Sherman’s Motion For Substitution Of Party (ECF No. 2BRANTED
and she is substituted for David Barry Shemagthe Plaintiff in the captioned matt

JURISDICTION
David Barry Sherman protectively dggal for Title Il Disability Insurance
benefits (DIB) on January 5, 2012. Tapplication was denied initially and ¢
reconsideration. Plaintiff timely requesi&tearing which was held on July 23, 20
before Administrative Law Judge (ALJ) StepfeMartz. Plaintiff testified at th
hearing, as did Vocational Expert (VE)dWVhitmer. On October 30, 2013, the A
issued a decision finding the Plaintiff disabled. The Appeals Council deniet
request for review of the ALJ’s decision, making that decision the Commissic
final decision subject to judicial remv. The Commissioner’s final decision
appealable to district court pursuant to 42 U.S.C. 8405(g).

STATEMENT OF FACTS

The facts have been presented ie #Huministrative transcript, the ALJ'

decision, the Plaintiff's and Defendant'®fs, and will only be summarized here.

! They do not qualify under 20 C.F.R. 8404.503(b)(2) because they are
under 18, there is no indication they became disabled prior to age 22, and no
indication they qualify as full-time students under 20 C.F.R. 8404.367. See 2

C.F.R. §404.350(a).
ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT- 2
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the time of the administrative hearingaiohant was 58 years old. He had p
relevant work experience as an attorn&taimant alleged disability since July
2005, on which date he was 50 years olds dHite last insurefdr Title 1l benefits
was December 31, 2007.

STANDARD OF REVIEW

"The [Commissioner's] determination thatlaimant is not disabled will b
upheld if the findings of fact aupported by substantial evidence.Dglgado v.
Heckler, 722 F.2d 570, 572 (9th Cir. 1983). Subhstd evidence is more than a me

ast
1,

e

re

scintilla, Sorenson v. Weinbergeés14 F.2d 1112, 1119 n.10 (9th Cir. 1975), but

eSS

than a preponderancklcAllister v. Sullivan888 F.2d 599, 601-602 (9th Cir. 1989);
Desrosiers v. Secretary of Health and Human Serv@46 F.2d 573, 576 (9th Cif.
1988). "It means such relevant esfite as a reasonable mind might accept as

adequate to support a conclusioRithardson v. Peraled02 U.S. 389, 401, 91 S.Ct.

1420 (1971). "[S]uch inferences andnclusions as the [Commissioner] m
reasonably draw from the evidence" will also be uph8eane v. Richardsod57
F.2d 758, 759 (9th Cir. 1972\)ark v. Celebrezz&48 F.2d 289, 293 (9th Cir. 1965
On review, the court considers the recasd whole, not just the evidence support

the decision of the CommissionéWeetman v. Sullivar877 F.2d 20, 22 (9th Cir.

1989);Thompson v. Schweike&65 F.2d 936, 939 (9th Cir. 1982).

It is the role of the trier of fact, notighcourt to resolve conflicts in evideng
Richardson402 U.S. at 400. If evidence supports more than one rational
interpretation, the court mugphold the decision of the ALAllen v. Heckler749
F.2d 577, 579 (9th Cir. 1984).

A decision supported by substantial evidewill still be set aside if the props
legal standards were nqig@ied in weighing the evidence and making the decis
Brawner v. Secretary of Health and Human Servié88 F.2d 432, 433 (9th Ci
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1987).

ISSUES
Plaintiff argues the ALJ erred in: fhiling to determine whether claimant w
disabled following his date last insureddafiailing to determine an onset date

claimant’s mental health impairments; and 2) not providing specific, cleaf

convincing reasons to discount claimant’s credibility.

DISCUSSION

SEQUENTIAL EVALUATION PROCESS
The Social Security Act defines "disabilitsts the "inability to engage in ar
substantial gainful activity by reason afy medically determinable physical

mental impairment which can be expecteresult in death or which has lasted or ¢

be expected to last for a continuous peabiot less than twelve months." 42 U.S
§ 1382c(a)(3)(A). The Act also provides tlaatlaimant shall be determined to
under a disability only if her impairments aresath severity that the claimant is
only unable to do her previous work butnat, considering her age, education §

work experiences, engage in any other sl gainful work which exists in the

national economyld.

The Commissioner has established a fitegs sequential evaluation process
determining whether a persondisabled. 20 C.F.R. § 404.15&pwen v. Yuckert
482 U.S. 137, 140-42, 107 S.Ct. 2287 (1987). Stepdetermines if she is engag
in substantial gainful activities. If shis, benefits are denied. 20 C.F.R.
404.1520(a)(4)(1)). If she is not, the decision-maker proceeds to step two,
determines whether the claimant has a oahji severe impairment or combinatig
of impairments. 20 C.R. § 404.1520(a)(4)(ii). If the claimant does not hay
severe impairment or combination of impaénts, the disability claim is denied.

ORDER GRANTING PLAINTIFF'S
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the impairment is severe, the evaluatwaceeds to the thirstep, which compare

the claimant's impairment with a nunnloé listed impairmats acknowledged by the
Commissioner to be so sevexreto preclude substantial gainful activity. 20 C.H.

8 404.1520(a)(4)(iii); 20 C.F.R.404 Subpart P, App. 1If the impairment meets G
equals one of the listed impairments, tt@mant is conclusively presumed to
disabled. If the impairment is not one clusively presumed to be disabling, t

evaluation proceeds to the fourth stgbich determines whether the impairme

prevents the claimant from performing wake has performed in the past. If 1
claimant is able to perform her previowsrk, she is not disabled. 20 C.F.R
404.1520(a)(4)(iv). If the claimant cannot perform this work, the fifth and final

in the process determines whether she lis ttbperform other work in the nationgl

economy in view of her age, educati and work experience. 20 C.F.R.
404.1520(a)(4)(v).

The initial burden of proof rests upon ttlaimant to establish a prima fag
case of entitlement to disability benefiRhinehart v. Finch438 F.2d 920, 921 (9t
Cir. 1971). The initial burden is met oncelaimant establishes that a physical
mental impairment prevents her from egigg in her previous occupation. T
burden then shifts to the Commissioneskomw (1) that the claimant can perfo
other substantial gainful activignd (2) that a "significant number of jobs exist in
national economy" which claimant can perfotdail v. Heckler 722 F.2d 1496, 149
(9th Cir. 1984).

ALJ'S FINDINGS

The ALJ found that through the datstlansured (December 31, 2007), claim
had the following medically determinablepairments, none of which were “severs
hypertension; hyperlipidemia; benign prostatic hypertrophy; chronic osteoart
chronic diarrhea; and history of mitrablve prolapse. Accordingly, the Al

ORDER GRANTING PLAINTIFF'S
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concluded the claimant was not disabladifperiod of 12 months at anytime betwsg

July 1, 2005 and December 31, 2007.

MENTAL HEALTH IMPAIRMENT/DEVELOPMENT OF RECORD

Plaintiff asserts that pursuant to Sdcsecurity Ruling (SSR) 83-20, the Al
was obliged to determine whether the clainaas disabled fabwing his date las
insured (December 31, 2007) and that instéalbing so, she disregarded the med
evidence after that date anddd to determine an onset date for the claimant’s me

health impairments.

After discussing the medical recorppdying to the period prior to Decemb
31, 2007, the ALJ said this about the post-December 31, 2007 record:

The remaining materials_in the record fall beyond the period
at issue, and details (sic) complaints for various mental health
diagnoses including bipolar disorder, rule out diagnosis of
attention deficit disorder; améported history of depression.

[Citations om_|tted]z. Notably, the first mention of these
Impairments is in 201C |

insured, [Citations omlttedg. ere is no evidence that
these diagnoses relate to

had no regular mental health

claimant relate these diagnosexck to the time at issue

and treatment notes do not indicate that the claimant had
prior mental health problems. The claimant saw doctors,
albeit infrequently, but did not mention any mental health
symptoms or complaints. His providers noted no symptoms
consistent with his complaints in 2010. Therefore, 1 find
that the claimant did not have a medically determinable
impairment prior to his date last insured in December 2007.

As for the opinign evidence,dlrecord contains notes and
opinions regarding the claimant’s functioning outside the
afford these

applicable time period. [Citations omittedl. _
opinions little weight because they do not discuss the

claimant’s level of functioning during the period at issue.

(AR at p. 24).

SSR 83-20 sets forth guidelintes determining the onset date of disability.

ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT- 6
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directs that a judgment regarding the onksdé of disability “must have a legitimate

medical basis” and that the ALJ “should call on the services of a medical a
when onset must be inferredSam v. Astrues50 F.3d 808, 810 (Cir. 2008), citing
SSR 83-20. “In the event that the medieaidence is not definite concerning t
onset date and medical inferences rtedie made, SSR 83-28quires the [ALJ] tg
call upon the services of a medical adwi and to obtain all evidence which
available to make the determinatioid’, quotingDeLorme v. Sullivay24 F.2d 841
848 (9" Cir. 1991). InSam the Ninth Circuit rejected the plaintiff's contention tf
SSR 83-20 applied to his case. It nateat SSR-83-20 defines the disability on

dvisor

he

S

lat
Set

date as “the first day an individual disabled as defined in the Act and the

regulations.” SSR83-20. 550 F.3d &10. Because the ALJ found Sam was
disabled “at any timethrough the date of [the] decision’ the questiowbEnhe
became disabled did not arise and thecpdures prescribed in SSR 83-20 did
apply.” 1d. (emphasis in original).

In the case at bar, the court agrée, at this juncture, SSR 83-20 does
apply because that rule addresses thatsomin which the ALJ makes a finding th
a person is disabled and the question aviges the disability arose. Obviously he
the ALJ did not make a finding that claimant was disabled. She found the clg

not

not

not

at

re,
Rimant

not disabled because he did not suffem a “severe” medically determina
impairment (physical or mental) daog the period betweeduly 1, 2005 an

le

December 31, 2007.As indicated above, the fact that a medically determingable

impairment is “severe” does not equate gadility as “severity” means only that t

claimant has satisfied his burden at Step Bivthe sequential evaluation process|
would still have to be esthshed that the claimant’sésvere” medically determinable

2 She found the claimant had medically determinable physical impairme

during that period, but that they were not “severe.”
ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT- 7
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impairments precluded him from substahgiainful activity during a continuous 1
months period between July 1, 2005 and December 31, 2017.

A “severe” impairment is one which significantly limits physical or me
ability to do basic work-related activitie0 C.F.R. 8§ 404.1520(c). It must res

2

ntal
ult

from anatomical, physiological, or psychological abnormalities which can be shown

by medically acceptable clinical and laborgtdiagnostic techniques. It must
established by medical evidence consgtof signs, symptoms, and laboratg
findings, not just the claimant's statement of symptoms. 20 C.F.R. § 404.150
Step two is @e minimignquiry designed to weed out nonmeritorious cla
at an early stage in thecqgeential evaluation procesSmolerv. Chater 80 F.3d 1273
1290 (9" Cir. 1996), citingBowen 482 U.S. at 153-54 ("[S]tep two inquiry isla
minimisscreening device to dispose of grousdlelaims”). "[O]nly those claiman
with slight abnormalities that do not sigedintly limit any basic work activity can
denied benefits" at step tw@owen 482 U.S. at 158 (concurring opinion). "Ba
work activities" are the abilities and aptitudes to do most jobs, including: 1) ph
functions such as walking, standing, sitting, lifting, pushing, pulling, reac

he
ry
8.
ms

[S
e

5iC
ysical
ning,

carrying, or handling; 2) capacities for seeing, hearing, and speaking; 3)

understanding, carrying out, and rememberingpe instructions; 4) use of judgmer
5) responding appropriately to supervisioorworkers and usual work situations; g
6) dealing with changes in a routine work setting. 20 C.F.R.

8§ 404.1521(b).

The Commissioner has stated that “[i[fadjudicator is unable to determine

clearly the effect of an ipairment or combination of impairments on the individui
ability to do basic work activities, the seqtial evaluation should not end with tf
not severe evaluation stepWebb v. Barnhart433 F.3d 683, 687 {9Cir. 2005),

citing SSR 85-28 (1985). An ALJ may findatha claimant lacks a medically seve

impairment or combination of impairmes only when her conclusion is “clear

ORDER GRANTING PLAINTIFF'S
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established by medical evidencéd’. InWebh the Ninth Circuit found that althoug
the medical record painted an incomplpteture of the plaintiff's overall healt
during the relevant period, it included evidence of problems sufficient to pa$s
minimisthreshold of step twdd. Furthermore, although the plaintiff ultimately bg
the burden of establishing his disability, the ALJ had an affirmative dut
supplement the plaintiff's medical recotd, the extent it was incomplete, befg
rejecting the plaintiff's application auch an early staga the analysis.ld. The
circuit noted:

“In Social Security cases, ti#d.J has a special duty to fully

and fairly develop the record and to assure that the claimant’s

interests are consideredBrown v. Heckler713 F.3d 441,

443 (9" Cir. 1983) (per curiam). The ALJ’s duty to supplement

a claimant’s record is triggered by ambiguous evidence, the

ALJ’s own finding that the record’is inadequate or the ALJ’s

reliance on an expert’s conclusion that the evidence is

inadequate See Tonapetyan v. Haltet42 F.3d 1144, 1150

(9" Cir. 2001).

1d.?

Here, the ALJ’'s conclusion that thgaimant did not have a medically

determinable mental health impairmbetween July 2005 and December 31, 20Q

®*The ALJ has a basic duty to inform himself about facts relevant to his
decision. Heckler v. Campbel¥61 U.S. 458, 471 n. 1, 103 S.Ct. 1952 (1983).
The ALJ’s duty to develop the record existe&en when the claiant is representeq
by counsel.Tonapetyan242 F.3d at 1150. The duty is triggered by ambiguou
inadequate evidence in the recartt a specific finding of ambiguity or
inadequacy by the ALJ is not necessavicLeod v. Astrue640 F.3d 881, 885 {9

Cir. 2011).

ORDER GRANTING PLAINTIFF'S
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is not “clearly established by medicalidgence,” specificalljthe medical evidenc

after December 31, 2007. The recordn® unequivocal that Plaintiff's post-

December 31, 2007 mental health diagnaleesot relate to the period between J

D

Lly

1, 2005 and December 31, 2007, nor is the record unequivocal that no medical

provider related these diagnoses “back #otilne at issue” and did not indicate the

claimant had prior mental health probletns.

Claimant first met with psychiatrist Philip Rodenberger, M.D., in July 20{10.

Dr. Rodenberger diagnosed the claimant wigolar disorder, “currently manic,” byt
gualified his diagnosis as follows: “I dmelieve that this gentleman is bipolar,

although due to his past use of amphetamimésdifficult to be absolutely certai

that this is not related to drug abuased dependency.” (AR at p. 416). Dr.
Rodenberger’s second visit with the claimaoturred in October 2011. Atthat time,

Dr. Rodenberger wrote: “It isignificant that although this gentleman has a |

aw

degree, he has not been ablpractice for at least thrgears and on a sustained basis

for many years.” (AR at p. 415) (emplsasidded). Dr. Roaderger continued tp
consider the claimant “as being a bipalesordered individual,” although reiterating

that it was “difficult to know to what exte his past use of illicit substances has

affected his brain function.” (AR at g15). Following his third meeting with the

claimant in November 2011, Dr. Rodenbargeferred to a “possible diagnosis
bipolar disorder mixed typer attention deficit disorder.” (AR at p. 413).

of
In

December 2011, Dr. Rodenberger had the@ai transported to Acute Care Serviges

* There is no indication that Stadgency Medical Consultants Edward
Beaty, Ph.D., and Thomas Clifford, Ph.Beyiewed and considered the record

after December 31, 2007. (AR at pp. 68-69 and 75-76).

ORDER GRANTING PLAINTIFF'S
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at Central Washington Comprehensive Méhtealth (CWCMHYor an assessment.
(AR at p. 412). This assessment resllte the claimant being psychiatrically

hospitalized (involuntarily committed) ddecember 14, 2011, because of “grave

disability.” (AR at p. 481). He was disarged to a “Less Reitive Alternative”
(LRA) under the supervision of CWCMH alanuary 4, 2012, with a diagnosis

of

“Bipolar | Disorder, most recent episodeanic severe” and a Global Assessment

Functioning (GAF) score of 25. (AR at p. 482). Claimant returned to see

Rodenberger in March 2013. The doatontinued to diagnose him with bipol

disorder, but currently “hypomanic” and assigned him a current GAF %f 55.
Dr. Rodenberger was not asked to oparal never explicitly opined, wheth

* A GAF score of 25 indicates “[b]eh@v is considerably influenced by
delusions or hallucinations or serious impairment in communication or judgm
(e.g. sometimes incoherent, acts grossly inappropriately, suicidal preoccupat

inability to function in almost all areas (e.g., stay in bed all day; no job, home

Dr.
ar

er

friends).” American Psychiatric Ass’n, Diagnostic & Statistical Manual of Mental

Disorders (4" ed. Text Revision 2000)(DSM-IV-TR at p. 34).

¢ A GAF score of 55 indicates “moderagmptoms (e.g. flat affect and
circumstantial speech, occasional panic agpok moderate difficulty in social,
occupational, or school functioning (e.gwf&iends, conflicts with peers or co-
workers).” American Psychiatric Ass’n, Diagnostic & Statistical Manual of

Mental Disorders (4" ed. Text Revision 2000)(DSM-IV-TR at p. 34).

ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT- 11
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the claimant suffered from bipolar disorder or some other medically determ

nable

mental health impairment prior to DecemBg&, 2007. There is nothing in his reports

suggesting he ruled out that possibility andeed, at least one of his reports frq
October 2011 suggests the contrary: “Kignificant that although this gentleme
has a law degree, he has bheen able to practice for kast three years and on
sustained basis for many years.” Claingjub history (AR at p. 169) and earnin
record (AR at p. 159) corroborate thatita&l not practiced law since June 2005.

earnings record shows 2003 as the last yeahich any earnings were reported

him. (AR at p. 159). Claimant testifiecattithe last time he practiced law was in
middle of 2005, and that hedhane brief writing project in the eight years followir
(AR at pp. 40-41J. Accordingly, the currenecord does not permit the unequivo
conclusion that claimant dinot have a medically determinable mental he
impairment prior to December 31, 2007, nithstanding the fact the record appe
not to contain a mental health diagndsisn an “acceptable medical source” betwe
July 1, 2005 and December 31, 2607.

" While the claimant reported in July 2006 that he had “opened a new
independent office” (AR at p. 223), andJane 2008 that he was “pursuing his
career,” (AR at p. 578), the record sijgoes not establish that the claimant

resumed the practice of law after June 2005.

®Nurse practitioners, physicians’ assistants, and therapists (physical an
mental health) are not “acceptable medgmairces” for the purpose of establishir

if a claimant has a medically determinable impairment. 20 C.F.R. 8404.1513

ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT- 12
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Here, there is ambiguous evidence \mleetclaimant suffered from a “sever
medically determinable mental health impairment between July 1, 2005 and Dec
31, 2007, and the evidence of record is auttyanadequate tpermit a determinatiof
whether he did suffer from such an impainnéuring that period. Accordingly, th

case will be remanded for furth@evelopment of the recofdr the ALJ to determing

whether, considering the record aftexd@mber 31, 2007, the claimant had a “seVs
medically determinable mental healthpairment during the period between July
2005 and December 31, 2007, and ifwbether it precluded him from performir
substantial gainful activity for a 12 months period.

REMAND

Social security cases angygect to the ordinary remand rule which is that wi
“the record before the agency does not supperagency action,. . the agency hag
not considered all the relevant factoos,. . . the reviewing court simply cann
evaluate the challenged agency action orbtses of the record before it, the proj
course, except in rare circumstancestoigemand to the agency for addition
investigation or explanation.Treichler v. Commissioner of Social Securt
Administration 775 F.3d 1090, 1099ir. 2014), quotindrla. Power & Light Co.
v. Lorion, 470 U.S. 729, 744, 105 S.Ct. 1598 (1985).

In “rare circumstances,” the court yneeverse and remand for an immedi
award of benefits instead fufr additional proceedingslreichler, 775 F.3d at 1099
citing 42 U.S.C. 8405(g). Three elements ntngssatisfied in order to justify such

Their opinions are, however, relevant to show the severity of an impairment g

how it affects a claimant’s ability to work. 20 C.F.R. 8404.1513(d).

ORDER GRANTING PLAINTIFF'S
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remand. The first element is whether thé.JAas failed to provide legally sufficie

reasons for rejecting evidence, whether claimant testimony or medical opitdon.

t

d]

at 1100, quotingsarrison, 759 F.3d at 1020. If the AlLhas so erred, the second

element is whether there are “outstandiagues that must be resolved befor

determination of disability can be madeand whether further administratiye

proceedings would be usefut. at 1101, quotind/loisa v. Barnhart367 F.3d 882
887 (9" Cir. 2004). “Where there is conflictimyidence, and notl@ssential factua
issues have been resolved, a remand faveard of benefits is inappropriateld.

Finally, if it is concluded that no outstding issues remain and further proceedi

would not be useful, the court may find tieéevant testimony credible as a matter
law and then determine whetltbe record, taken as a whdkeaves “not the slightest
uncertainty as to the outcorog[the] proceedings.d., quotingNLRB v. Wymant
Gordon Co, 394 U.S. 759, 766 n. 6 (1969). Whatkthree elements are satisfigd-

ALJ has failed to provide legally sufficierdasons for rejecting evidence, there
no outstanding issues that must be resglaed there is no question the claiman
disabled- the court has discretion to defrarn the ordinary nmand rule and reman
for an immediate award of benefitkl. But even when those “rare circumstanc

e a

ngs
of

are

Lis

eS"

exist, “[t]he decision whether to remaadase for additional evidence or simply| to

award benefitsis in [theourt’s] discretion.”ld. at 1102, quotin§wenson v. Sullivan

876 F.2d 683, 689 (oCir. 1989).
In the case at bar, outstanding issuesain to be resolved and furt
proceedings would be useful. The daowitl direct on remand that the ALJ call

er
n

the services of a medical advisor (an atalle medical source) to assist in the

determination of whether the claimantfsved from a medically determinable mental
heath impairment between July 1, 2Q0% December 31, 2007. Should the ALJ

conclude the claimant suffered from raedically determinable mental hea
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impairment, but that there is a questitwoat its severity, she should further deve
the record as necessary $3iat in answering that questiofihat question, of cours
need not be limited to considerationedidence from an acctgble medical source
but can include consideration of evidemsm other medical sources, as well as
evidence.

There is evidence ithe record of alcohol and/or substance abuse by
claimant both during and after the periodJuly 1, 2005 to December 31, 20(
When there is medical evidence of druglaohol addiction, the ALJ must determi

whether the addiction is a material factmntributing to the disability. 20 C.F.R.

8404.1535(a). In order to determine whethiege addiction is a material fact

contributing to the disability, the ALJ must evaluate which of the current mental

limitations would remain if the claimant stopped using drugs or alcohol,
determine whether any or all of the remag limitations woudl be disabling. 2(
C.F.R. 8404.1535(b)(2). If the remaining tiations would not belisabling, drug ot

alcohol addiction is a contributing factor teaal to the determination of disability.
Id. If the remaining limitations would bdisabling, the claimant is disable

independent of the drug or alcohol addintand the addiction is not a contributi
factor material to the disabilityd. The claimant has the burden of showing that g
and alcohol addiction is not a contrimgifactor material to the disabilityParra v.

Astrug 481 F.3d 742, 748 {Cir. 2007)°

°®Under the process outlined Bustamante v. Massanafl62 F.3d 949, 955

(9" Cir. 2001), and explained in Social Security Ruling (SSR) 13-2p, 2013 WIL

621536 (Feb. 20, 2013), in a case where there is DAA (Drug and Alcohol Abt
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CONCLUSION
Plaintiff’'s Motion For Summary Judgment (ECF No. 125RANTED and
Defendant’'s Motion For Summary Judgment (ECF No. 17DENIED. The

Commissioner's decisioniREVERSED and pursuant to sentence four of 42 U.S.

8405(g), this matter REMANDED to the Commissioner for additional proceedir

evidence, an ALJ must consider all eefide at Step Two, including the evidence

of DAA, to determine the severity of theachant’s impairments. If the claimant’
impairments are disabling with DAA includeand substance abuse disorder is
the only severe impairment, then the ALJ must proceed through the sequenti
evaluation process twice, first includibgpA, and then second, separating out tk
DAA. 2013 WL 621536 at* 7. An ALJ is only compelled to engage in a DAA
analysis if she finds the claimant disabl&lstamante262 F.3d at 955, citing
Drapeau v. Massanar55 F.3d 1211, 1214 (@ir. 2001). In other words, if th
ALJ concludes the claimant is not dised, even with DAA taken into account,
then the claimant is not entitled to benefits and the ALJ need not go through {

sequential evaluation processexond time under 20 C.F.R. § 404.1535.
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and findings consistent with this ord@rAn application for attorney fees may be fil
by separate motion.
IT IS SO ORDERED. The District Executive shall enter judgme
accordingly and forward copies of the judgrnand this order to counsel of reco
DATED this__ 13th day of March, 2017.

C:—T-“M\Jcﬂ M

FRED L. VAN SICKLE
Senior United States District Judge

© The court will not address the ALJ'sedlbility analysis at this time. In
the event, the ALJ determines the clamnlad a “severe” medically determinabl
mental impairment during the relevardriod, she will have to revisit her

credibility analysis in light of that finding.
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