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v. Starr Indemnity and Liability Company

FILED IN THE
U.S. DISTRICT COURT

Nov 28, 2017
UNITED STATES DISTRICT COURT “"Mvon e
EASTERN DISTRICT OF WASHINGTON
TREE TOP INC. No. 1:15-CV-03155-SMJ
Plaintiff,
ORDER DENYING THE PARTIES’
V. CROSS-MOTIONS FOR SUMMARY,
JUDGMENT
STARR INDEMNITY AND
LIABILITY CO.,
Defendant.

Doc. 55

At issue in this insurance coveradepute is whether Defendant Starr

Indemnity & Liability Ca (Starr) has a duty to provid®verage to Plaintiff Tre
Top, Inc. (Tree Top) for the costs Tr@ep incurred in defending a lawsuit
California state court. The parties hdied cross-motions for summary judgme
Starr moves for judgment declaring ththad no duty to dend Tree Top an
requests that the entire suit be dismis&exl.its part, Tree Top moves for summ
judgment dismissing Starr's known-rigkefense. In the t@rnative, Tree To
opposes Starr’'s motion for summary judgment and assertsshas of material fa
remain.

For the reasons discussed below,farauity or known-risk doctrine applig

to this case. The relevaguestion, thereforas whether Starr has shown that T
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Top subjectively knew there was a substmrobability it would incur the defen:
costs it now seeks to recowarthe time it purchased nssurance policy from Staf
Whether Tree Top subjectivekpew this at the time is not conclusively resolvec
the record before the court. Accordingdy guestion of material fact remains 4
granting either party summary judgnber this time is unwarranted.
BACKGROUND

A. Undisputed Facts

Tree Top is a Washington corpboa doing business in Yakima, WA. E(
No. 1-2 at 1. Starr is an insurance gmation incorporated in Texas with
principal place of business in New YoilkCF No. 1-2 at 1; ECF No. 1 at 4.

Like mostbusinesseslree Top engages insu@companies to provide
with insurance coverage. Rehnt here, Tree Top wasured by Fedeldnsurance
Company (“Federal”) under Bactors and Officers Policy No. 8208-6271 from J
1, 2009, through July 1, 2010. ECF No.&82. Tree Top renewed this policy fr¢
July 1, 2010, through Jul, 2011. ECF No. 33 at 2.

On June 14, 2010, Tree Top received a Propositidméice (“Notice”)
from the Environmental Law Foundation (“EDFECF No. 33 at 2. ELF sent tl

Notice, dated June 9, 2010, to 49 busingsseluding Tree Top. ECF No. 33 at

! Proposition 65 refers to the Californstate proposition, which became law
1986, that “prohibits businesses from kmogly exposing indriduals to listec
substances without providing a clear aedsonable warning.” ECF No. 22 at 4
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The Notice claimed the 49 oganies, which sell coomer food products, so
apple juice, grape juice, packaged peachpackaged pears and fruit cockt
containing lead. ECF No. 23-2 at'Bhe Notice stated thapursuant to Californi
Health and Safety Code § 25249.7(d), ELF intended to file suit against |
companies, including Tree Top, 60 dayafirthe date it sent the Prop 65 notice
correct the violation occasioned by the failtogvarn all consumers of the expos
to lead.”ld. When Tree Top received the Noti¢eederal insured Tree Top. T1
Top, however, did not alert Federal ogétNotice or otherwise seek coverage ff
Federal. ECF No. 33 at 3.

On June 29, 2010, less than a moaftier receiving the Notice, Tree T
entered into a Joint Defense AgreemedDA”) with 14 other companies who al
received the Notice. ECF No. 33 at 3;ENo0. 23-3 at 2—7. That same day, T
Top executed a legal services engagertettar with Morrison & Foerster, the |3
firm representing the Joint Defense Gpo(“*JDG”). ECF No. 23-5 at TREE TQ
2-5. Morrison & Foerster was retainedassist the JDG members with avoid
lawsuits following the Notice and defending the JDG in litigation, if

materialized. ECF No. 23-5 2t In addition, Tree Top’s present counsel, Halve
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Northwest? as Tree Top’s general counsplovided services and advice wjth

respect to the Proposition &sue. ECF No. 33 at 4.

Subsequently, Tree Top executedaaidendum to the JDAn February 6
2011, at which point the JDG containedri®mbers. ECF No. 23-4 at 2—-3. Nal
Buck, Tree Top’s Vice President of ¢g& Services, executed the initial JO
Addendum, and engagemdetter with Morrison & Ferster. ECF No. 23-3
TREE TOP 001001; ECF No. 23-4 at 7; ECF No. 23-5 at 5.

On May 5 and 6, 2011, Tree Top’sGE&Nnd CFO signed a formal applicat
for insurance from Federal. EQNo. 23-9 at 9. Tree Top did not disclose the Ng
on the application. ECF No. 33 at 5.

About a month later, on June @011, Tree Top’s insurance brok
Marsh/FINPRO sent an email to Stanquiring as to whether Starr wanted
submit a quote for Tree Top’s business. BNGF 33 at 5. Tree Top did not disclg
the Notice to Starr nor its involvementtime JDG. ECF No. 33 at 5. Starr issl
Policy No. SISIFNL20074611 (“Policy”) to Tree Top effective July 1, 2(
through July 1, 2012. ECF No. 23-102a#6. The Policy’s period ran from July

2011, through July 1, 2012d. at 2. Prior to June 2011, Tree Top incuf

2 At the time Halverson Northwest was knoas Velikanje Halgrson. ECF No. 2
at 9.
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approximately $64,000 in lebfees related to the Propten 65 issue. ECF No. 3
at 4-5.

A few months later, oBeptember 28, 2011, ELF filed suit against 28 of
49 defendants named in the Notice, inahgdirree Top, in the Superior Court
California for the County of Alameda. EQNo. 23-11. ELF filed its suit 476 da|
after the date reflected on the Notice.FERo. 23-2 at 5. Tree Top did not not
Starr of ELF’s lawsuit until May 4, 2012. EQNo. 33 at 6. The case went to tr
and Tree Top and its codefendants emexgetdrious after they were found to r
have violated Proposition 65. ECF No. 33 at 7.

In May 2012, via written corresponuee, Starr's claim servic
acknowledged receipt of Tree Top’s claim dowverage of its litigation costs for t
EFL suit under the Policy. ECF No. 23-132atin that same letter Starr’s cla
servicer, LVL Claims Servies (“LVL"), informed TreeTop that its claim wa

denied pursuant to the terms of the Bioes and Officers Section of the Poli

ECF No. 23-13 at 2-4. In short, LVL expilad that it deniedaverage because, |i

the
of
V'S
fy
al,

ot

its view, the claim at issue was made on J2010, before the start of the Poljcy

coverage periodd. at 3. LVL went on to cite twadditional Policy sections th
“might further limit or prealide coverage” dealing witkirongful acts and pollutiof

Id. at 4.
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B.  Procedural Background

On May 11, 2015, Tree Top sued StarrYakima County Superior Couy

seeking reimbursement of defense fewsirred defending the ELF lawsuit. EC

No. 1-2. Starr removed the case to haurt on September 1, 2015. ECF No. 1.

OnJuly 12, 2017, the Court heard oral argument on the parties’ cross-n
for summary judgment. ECF No. 36. At the hearing, Tree Top raised 4
argument regarding Starr’sdiftuity” or “known-risk” defense. Tree Top argu
that, if the Court applied the defenseatalaims-made policy, it would break n
ground. Accordingly, the Court heldeghmotions in abeyae and ordered th
parties to address whethgapdying the known-risk defense would in fact exten
to a new category of insance policies to which Vgaington courts have n
previously applied the defemsand whether the Court should certify the issue t
Washington State Supreme Court. ECFE 8la The parties submitted suppleme
briefing. ECF Nos. 38—40.

In the interim, the parties submittecross-motions for partial summe

judgment on the issue of whether ELF’s 2010 demand letterawalaim” under

the terms of Starr's poljc The Court granted summyajudgment in Tree Top’

favor, holding that the notice wast a “claim” unde the policy.
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LEGAL STANDARD

Summary judgment is appropriate ifetimovant shows that there is
genuine dispute as to any material faod the movant is entitled to judgmg
as a matter of law.” FedR. Civ. P. 56(a). Once@arty has moved for summa

judgment, the opposing party must poinsfiecific facts estdishing that thers

Is a genuine dispute for trialelotex Corp. v. Catretd77 U.S. 317, 324 (1984).

If the nonmoving party fails to make suahshowing for any of the elemer
essential to its case for which it bears thurden of proof, the trial court shot

grant the summary judgment motidd. at 322. “When the moving party h

as

carried its burden under Rule [56(a)l bpponent must do more than simply

show that there is some mphysical doubt as to the material facts. . . . [1
nonmoving party must come forward wipecific facts showing that there
a genuine issue for trial.’"Matsushita Elec. Indus. Cw. Zenith Radio Corp
475 U.S. 574, 586-87 (1986nternal citation omitted). When considering
motion for summary judgmenthe Court does not weigh the evidence or as
credibility; instead, “the evience of the non-movant te be believed, and 3
justifiable inferences are twe drawn in his favor.”Anderson v. Liberty Lobb)

Inc., 477 U.S. 242, 255 (1986).
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DISCUSSION
It is well settled that Washington casirecognize the “fortuity” or “known
risk” doctrine as a defense providing coverage ithe insurance conteX@ee Alcoa
v. Aetna Cas. & Sur. C0998 P.2d 856 (Wash. 200®jillhaven Props. Ltd. V.
Sellen Constr. Cp948 P.2d 796 (Wash. 199Bub. Util. Dist. No. 1 of Klickitat

Cty. v. Int'l Ins. C0.881 P.2d 1020 (Wash. 1994) (hereinafeD 1). The known-

risk doctrine is a judicially-created f@®@se “premised on the principle that|an

insured cannot collect on an insurancerolfor a loss that the insured subjectively

—+

knew would occur at the timedahnsurance was purchase&tD 1, 881 P.2d a

1030. Courts applying this doctrine st determine whether a particular

occurrence was expected by the insuletfore the insurce coverage was

obtained.”ld. This is a factual inquiryld. Although the Court concludes that the

known-risk doctrine applies to Tree Top’siths-made policy with Starr, a materi

guestion of fact remains as to whetfieee Top subjectively knew it would incur

al

defense costs associated with ELF’s sdnén it applied for the claims-made policy

with Starr. Accordingly, summary judgment is not appropriate for either part)

A.  The known-risk doctrine applies to claims-made policies.

At the July 12, 2017 hearing on the parties’ cross-motions for summary

judgment, Tree Top argued that applying kmown-risk doctrine in this case wou

_\

Id

extend the doctrine’s application to artiexly new class of policies—claims-malde

ORDER DENYING THE PARTIES’
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policies—to which the doctrinieas never before applietitee Top argues that th

Court should refrain from extending tloctrine to claims-made policies

S

DI,

alternatively, that the Court should tfsrto the Washington State Supreme Court

the question of whether the known-risk dowt applies to claims-made policies|.

This Court applies Washington State substantive law in cases in whi

Court has diversity jurisdiction under 28S.C. 8§ 1441. Thi€ourt may certify

guestions to the Washington State ®upe Court if the Washington law

unsettled See Cornhusker Cas.dnCo. v. Kachmarb14 F.3d 982, 988 (9th C

ich the

S

r.

2008); Wash Rev. Code § 2.60.030(1) and Wash. R. App. P. 16.16 (specifyling the

procedure for certifying questions of Wasjton State law to the Washington St
Supreme Court). However, the Ninth Ciichas stated that “[tlhe certificatig
procedure is reserved for state law questions that present significant

including those with important public pojicamifications, andhat have not ye

been resolved by the state courtstémen v. Coher825 F.3d 1035, 1037 (9th Cii

2003). It is within this Gurt’s sound discretion whether to certify a question tq

ate

N
Issues,
t
ir.

) the

state supreme couttouie v. United Stateg76 F.2d 819, 824 (9th Cir. 1985) (citing

Lehman Bros. v. Scheidl6 U.S. 386, 391 (1974)).
Here, the Court declines to certify the question to the Washington
Supreme Court. Although Washington courts/e not yet addressed this preg

application of the known-risk doctrine, tlees no shortage of state court decisi
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MOTIONS FOR SUMMARY JUDGMENT-9

State

Cise

ons




10

11

12

13

14

15

16

17

18

19

20

addressing the doctrin8ee, e.g.Alcoa v. Aetna Cas. & Sur. CA98 P.2d 85¢

(Wash. 2000)Hillhaven Props. Ltd. v. Sellen Constr. C848 P.2d 796 (Was

JJ

.

1997);PUD 1, 881 P.2d 1020 (Wash. 1994). The Court finds that these degisions

provide sufficient guidance so that theutt may act consistently with Washington

law in applying the known-risk doctrine.

Tree Top argues that the known-riskcttmme should not apply to claims-

made policies because claims-made pdicentain provisions expressly providing

for the insured’s knowledge. Though thersasne appeal tbree Top’s argument

based on general principles of contradterpretation, it is ultimately unavailin

Nothing in Washington case law indicatasimplies that the known-risk doctrine

0.

applies only to certain types of insucanpolicies. To the contrary, Washington

courts do not distinguish between ipgl types when applying the known-ri

doctrine.See, e.gOverton v. Consol. Ins. C8B8 P.3d 322 (Wash. 2002) (apply

known-risk doctrine to general liability policyHillhaven Props. Ltd. v. Sellen

Sk

ng

Constr. Co, 948 P.2d 796 (Wash. 1997) (holding that the known-risk dogtrine

applies in the context of first-party qperty insurance claims). This cursg
treatment of the underlying contract makease in light of the fact that the knov

risk doctrine is rooted in public policy, not contract l&ee Churchill v. Factor

Mut. Ins, 234 F. Supp. 2d 1182, 1187-88 (W\Wash. 2002) (citing multiple

authorities—including federal courts, tiléashington State Supreme Court, ar

ORDER DENYING THE PARTIES’
MOTIONS FOR SUMMARY JUDGMENT- 10

Dry

1d a




10

11

12

13

14

15

16

17

18

19

20

leading treatise on insurance law—for the proposition that the fortuity requir
exists as a matter of public policy to ot against insurandeaud). Accordingly
substantive differences in underlying irsnice contracts are relevant—if at al

only to the extent they bear on the policy objectives animating the doctrine.

The Washington State Supreme Court’s decisidtfilihaven Properties Ltd.

v. Sallen Construction Cpis instructive. 948 P.2d 796 that case, the Cou
considered whether to apply the known-dskctrine to first-party insurance clain
Id. The insured argued that the known-rig&ctrine should not apply becat
Washington courts had addressed theqggula only in the context of third-par

claims.Id. at 800. The Court rejected this argemty concluding that the known-ri

doctrine applied equally to firseénd third-party insurance claimsgl. at 803. The

Court explained that the differences betwest- and third-party insurance clair
did not affect whether the doctrine mied, but only the extent of knowled
required to trigger the defendd. at 803-04.

TheHillhavenCourt’s decision bolsters Starr’'s argument that the knowr
doctrine applies to all insurance disputegjardless of the underlying contract. |
purpose of the known-risk doctrine is prevent the insured from wrongfu

passing liability for a known loss to the insur€his principleapplies with eque

ement

rt

ISe

Ly

14

ns

ye

-risk
he

ly
|

force whether that loss is occasionedabpast occurrence or by a claim levied

against the insured. Accordingly, Tré@ep will be unable to recover under f
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claims-made policy if Starr can shoWwee Top knew there was a substantial

probability that the disputed loss wouldcor at the time ingance was purchased.

B. Summary judgment is not appropriate on Starr's known-risk defense
because an issue of material factegarding Tree Top’s subjective

knowledge remains.

When applying the known-risk doctrinthe relevant standard is whether an

insurer has shown that an insured sabyely knew there was a substan

tial

probability the contested loss would ocai the time insurance was purchased.

PUD 1, 881 P.2d at 1030. This is a factual inquidy.It is undisputed that Plainti

“tendered [the ELF lawsuit t8tarr] to provide a defeado the lawsuit as well as

to provide indemnity for any judgment thaduld ultimately be entered.” ECF N
1-2 at 2. In other words, the loss TrempBeeks to recover through the instant ac
is the only expense it incurred in defenditsglf from the ELF lawsuit, since the
was no judgment against Tr&ep from the suit. Therefore, the relevant ques
Is, based on the undisputed facts, digelTop subjectively know in July 201
when it purchased the Policy from Stahat there was a substantial probabilit
would incur the defense costsiow seeks to recover?

In resisting Starr’'s summary judgmt motion, Tree Top submits Nan

Buck’s declaration. Buck was at allleeant times Tree Top’s Vice President

cy

of

Legal Services. ECF No. 26 atlf.it, she repeatedly states that she did not believe

that Tree Top would be subjected to atgims or lawsuitdollowing the Notice

ORDER DENYING THE PARTIES’
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since she believed that d& Top operated withirall legal and regulatorny

requirements. ECF No. 26 at 2-3. Shsserts that she conducted her own

investigation after receiving the Notice, i revealed that, in her opinion, “Tr
Top was not in violation dProp 65, and was compliance with all applicable layv
and regulations just as | dhariginally thought when #hnotice was first brought
my attention.” ECF No. 26 at 3. She funttasserts that it was her sincerely I
belief that no lawsuit would be filedrgie no one could prove Tree Top was
violation of Proposition 65 since, in hestimation, it was not. ECF No. 26 at 3
She “held this belief—that Tree Top’s geajuice product was not in violation
Prop 65—based in part updhe ‘Exclusion Summary’ section of the Prop
Notice, of which [she] belweed Tree Top’s grape juiqgeroduct fit into.” ECF No
26 at 3—4. Importantly, Buck states that she did not disclose the Notice t
because she did not believe it was aifofaagainst Tree Top. ECF No. 26 at
Moreover, Buck states that Tree Top diseld other “claims” ithe application the
it believed met the definition. ECF No. 26 afFmally, Buck states that “it was n
subjective belief that at thiane of the application andsuance of the Starr Polig
the Prop 65 Notice did not constitute a ‘claim’ nor would there be future litig

as we were not in violation of Proposition ®&had been almost a year since

ORDER DENYING THE PARTIES’
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Prop 65 notice and nothing had been filed nor threaténB€F No. 26 at ¢
(emphasis added).
Starr argues that this declaratiorsedf-serving and cannot defeat summni
judgment. ECF No. 29 at 6—7. CitiBgrrett v. Californig 147 F. App’x 679, 68
(9th Cir. 2005), Starr correctly points dhat uncorroborated and self-serving

declarations cannot, on their own, creataugee issues of material fact. Inde

many of Buck's statements appearlf-serving, yet not all of them ar

uncorroborated. For exanglmore than a year gged from the time Tree T¢
received the Notice to whehe lawsuit was filed.

It could be that in that time, based on the information Morrison & Fo¢
provided or other information, Tree Tald not believe that ELF would actua
file a lawsuit on the Proposition 65 iss@n the other hand, Tree Top joining
JDG in and of itself could be seenas indication that ibelieved litigation wa
likely. These are factual questionskie answered by the trier or fattillhaven,

948 P.2d at 803 (“Generallyoarts have held that wether an insured had t

3 Buck also states that “it was her undansling that some ogpanies who receiv

ary

=

prster

ly

[he

U)

ne

e

[Proposition 65 notices] simply ignoretthem; as they are a fairly commpn

occurrence for companies doing business ilif@aia. In other words, a lot of th
time, these Prop 65 Notices are sent astaosofishing expediton’ and turn out t(

e
D

be backed up by little to no substance.” BQG¥ 26 at 3. However, there is nothing

to corroborate these statements seythare insufficient to establish
uncontroverted fact for theurposes of this motion.
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requisite knowledge of a preexisting conditis a question of fact for the fe
finder.”) Accordingly, summary judgment is not proper on Starr's known
defense.
CONCLUSION

For the foregoing reasong, IS HEREBY ORDERED :

1.  Starr’'s Motion for Summary JudgmeBCF No. 22 isDENIED.

2. Tree Top’s Cross Motion for Summary Judgm ECF No. 25 is

DENIED.

IT 1S SO ORDERED. The Clerk’s Office is direed to enter this Order al
provide copies to all counsel.

DATED this 27th day of November 2017.

~ZALVADOR MENFZA, JR.
United States District Judge

q:uﬁ.if mf%[}
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