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. United States of America

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jun 13, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERNDISTRICT OFWASHINGTON

NOELLE C. JAMES |ndividually, and as

Attorney in Fact for THEADA MARIE NO. 1:15-cv-03186SAB

GIBBINS, an Incapacitated Person,

KENNETH W. GIBBINS, PAMELA ORDER DENYING MOTIONTO

JONES, MERRY ANNE NORDBERG, | DISMISS

and KIM L. BAILEY,
Plaintiffs,

V.

THE UNITED STATES OF AMERICA
Defendant

Doc. 28

Beforethe Court is Defendars Rule 12(b)(1) Motion t®ismissClaims of
Mrs. Gibbins's Adult Children, ECF No. 25. The motion was heard witlooat
argument. Defendant requests the Court disRlsmtiffs’ loss d parental
con®rtium claims, arguing that Washington common law does nogreze sucl
a ckim when it is brought by adult childreorfaninjury to an elderly parent.hg
Court disagrees and finds Washington commongdaumits this typeof claim.

BACKGROUND

Plaintiff Theada Marie Gibbins (“Mrs. Gibbins”) alleges that she was 4

patient at Community Health of Central Washington, d/b/a Ceaahington
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Family Medicine ("CHCW”), acommunity health center funded by the Secret
of Health and Human Services. ECF No. 1. Mrs. Gibbins alleges that on or
October 24, 2013, she was at CHCW when a physician ordered that she be
admhnistered an influenza vaccination. Mrs. Gibbins alleges she suffered a 1

adverse reaction to the vaccination.

ary

about

bevere

Mrs. Gibbins claims that the October 24, 2013 influenza vaccination should

not have been administered because she had previously experienced an ac
reection to the same vaccination several years prior. Mrs. Gibbins alleges h¢
medical records at CHCW reflected that she was allergic to, and was knowi
have an adverse reaction from, the administration of the influenza vaccinati
Thus, Mrs. Gibbins alleges CHCW, its contractors, physicians, and/or other
licensed or certified health care practitioners were negligent because they k
should have known that Mrs. Gibbins was susceptible to another adverse r¢
if administered a subsequent influenza vaccination. Mrs. Gibbins went on tc
acheve a good overall recovery from her adverse reaction to the vaccinatio

Mrs. Gibbins, her husband Kenneth Gibbins, and their four adult daug
Nodle C. James (individually and as “attorney act for Mrs. Gilbins”), Pamela
Jones, MernAnne Nordbeg and KimL. Bailey, filed administrative FTCA
claims with the Department of Health and Human Services (HHS). HHS der
Plaintiffs’ claims, concluding Plaintiffs’ claims were preempted by the Natior
Vaccine InjuryCompensation Program (“NVICP”).

Following the denial of their administrative claims, Plaintiffs filed suit
against the United States of America in the Eastern District of Washington (¢
October 20, 2015. ECF No. Mrs. Gibbins FTCA claim was based in meal
negigence, while the remaining family members’ claims were based on loss
consortium

Mrs. Gibbinss claimswere recentlyesolved by the United States Court
Federal Ghims. ECF Nol13. Thusthe claims thatemainpending in this matter
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arePlaintiffs’ allegedioss of spousal and parental corisum. Defendamh seeks
dismissal of the loss of parental consortium claims brought by Mrs. Gilaaok
daughters

STANDARD

“Federal courts are courts of limited jurisdictioK6kkonen v. Guardian
Life Ins. Co. of Am., 511 U.S. 375, 377 (1994). “Once challenged, the party
asserting subject matter jurisdiction has the burden of proving its existence
Robinson v. United States, 586 F.3d 683, 685 (9th Cir. 2009) (citiRgttlesnake
Coal. v. E.P.A., 509 F.3d 1095, 1102 n.2 (9th Cir. 2007)).

“Absent a waiver of sovereign immunity, courts have no subject matte
jurisdiction over cases against the [federal] governméfrins v. Kerry, 782
F.3d 402, 412 (9th Cir. 2015) (citin¢piser v. Blue Cross of Cal., 347F.3d 1107,
1117 (9th Cir. 2003)). The FTCA provides a limited waiver of the sovereign
immunity of the United States for torts committed by federal employees acti
within the scope of their employment. 28 U.S.C. § 1346(bitizalez v. U.S,
814 F.3d 1022, 10287 (9th Cir. 2016). Under the FTCA, the United States h
waived its sovereign immunity with regard to tort liabiltynder circumstances
where the United States, if a private person, would be liable to the claimant
accordancevith the law ofthe place where the act or omission occurred.” 28
U.S.C. § 1346(b)(1)E.D.I.C. v. Meyer, 510 U.S. 471, 477 (1994).

DISCUSSION

Defendant argues Plaintiffess of pareral consortiunmclaims should be
dismissed because Washington common law does notmeeagloss of panatal
consortium claim brought by adult children tbeinjury to an elderly parent. Th
Court disagrees.

The Washington Supreme Cofirst recognized a child rightto bring a
loss of parental consium claimin 1984. Ueland v. Reynolds Metal, Co., 103
Wn.2d 131140(1984).The Washington Supreme Coureld that‘a child has ar
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independentause ofctionfor loss of the lge, cae,companionshi@and
guidance of garenttortiouslyinjured by a third payt” Id. In reaching its
decsion the Courtadknowledgel thatother courts around the country limitdcb
loss ofparentalconsortiumclaimsto minorchildrendependent on the injured
parentld. at 139. The Court explityt rejected thisimitation, finding that
“[a]lthough mnors ae thegroup most likely to dter real harm due to a
disruption of the parerthild relationshipwe leave this for thgury to consider in
fixing damages. This is consistent with our view in wrongful death actions o
allowing a childto recover for loss of parental consortium beyond the period
minority.” 1d. at 139-40 (citation omitteq.

The Court finds thatbased on the abowgted language, th&/ashington
Supreme Courappears tarecognizea parerdl loss of consortim claim broudht
by adult children.In this caseadult childrerbring aclaim forlossof the“love,
care companionshi@nd guidancef a parentortiouslyinjured by a third party.
Ueland, 103 Wh.2d at 140Whether these Plaintiffs havef@redharmdue toany
alleged disuptionof the parentchild relationshipis an issue for the jury to
corsiderin fixing damagesld. at 13-40.
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Accordingly,I T ISORDERED:
1. Defendarnits Rule 12(b)(1) Motion tdismissClaims of Mrs.
Gibbins's Adult Children, ECF Na25, is DENIED.
IT 1SSO ORDERED. The District Court Clerk is hereby directed to enter
this Order and to provide copies to ceah
DATED this 13thday ofJune2019.

Stuleyld S

Stanley A. Bastian
United States District Judge
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