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FILED IN THE
U.S. DISTRICT COURT

Nov 22, 2016
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
CARLA FRANCES BLUM, No. 1:15-CV-03212-MKD
Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
CAROLYN W. COLVIN, SUMMARY JUDGMENT
Acting Commissioner of Social Security, ECF Nos. 15, 20
Defendant.

Doc. 21

BEFORE THE COURT are the padieross-motions for summary

judgment. ECF Nos. 15, 20. The partessented to proceed before a magistrate

judge. ECF No. 7. The Court, havingiewed the administrative record and the

parties’ briefing, is fully informedFor the reasons discussed below, the Cour

denies Plaintiff’'s motion (ECF No. 1and grants Defendant’s motion (ECF Na.

20).
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JURISDICTION
The Court has jurisdiction over thiase pursuant to 42 U.S.C. § 405(Q).
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orlssed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial eviaeri means “relevarevidence that a

reasonable mind might accept asqdee to support a conclusionld. at 1159

al
D5(Q) is

d

(quotation and citation omitted). Stateffetiently, substantial evidence equates to

“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolationd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the cowf must uphold the

ALJ’s findings if they are supported by inferences reasonably drawn from th

g

e

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a district

court “may not reverse an ALJ’s decisionamtount of an error that is harmles!
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Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate
nondisability determination.’ld. at 1115 (quotation and citation omitted). The
party appealing the ALJ’s decision generdlgars the burden of establishing that
it was harmed.Shineski v. Sander§56 U.S. 396, 409-410 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditiots be considered “disabled” within
the meaning of the Social Geity Act. First, the dimant must be “unable to
engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candygected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. § 423(d)(BR). Second, the claimastimpairment must be

“of such severity that he is not onlyahie to do his previous work[,] but cannot

considering his age, education, and wexkerience, engage in any other kind of
substantial gainful work which exisits the national economy.” 42 U.S.C. §
423(d)(2)(A).

The Commissioner has establishdt/a-step sequential analysis to
determine whether a claimantisfies the above criteriaSee20 C.F.R. 8§
404.1520(a)(4)(1)-(v). At step onegl€ommissioner considethe claimant’s

work activity. 20 C.F.R. 8§ 404.1520(a)(4)(ilf the claimant is engaged in

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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“substantial gainful activity,” the Commissier must find that the claimant is n
disabled. 20 C.F.R. 8 404.1520(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thiommissioner considers the severity of
claimant’s impairment. 20 C.F.R. 8§ 40820(a)(4)(ii). If the claimant suffers
from “any impairment or combination ahpairments which significantly limits
[his or her] physical or mental ability tio basic work actities,” the analysis
proceeds to step three. 20 C.F.R08.1520(c). If the claimant’s impairment
does not satisfy this severitigreshold, however, tHeommissioner must find tha
the claimant is not disaddl. 20 C.F.R. § 404.1520(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comroirssi to be so severe as to precl
a person from engaging in substaingainful activity. 20 C.F.R. §
404.1520(a)(4)(iii). If the impairment is asvere or more sexgethan one of the
enumerated impairments, the Commissianest find the claimant disabled ang
award benefits. 20 C.F.R. § 404.1520(d).

If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to assg

the claimant’s “residual functional capacityResidual functional capacity (RFC

defined generally as the claimant’s abilibyperform physical and mental work

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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activities on a sustained basis despitedriher limitations, 20 C.F.R. 8
404.1545(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabd¢ performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R104.1520(a)(4)(iv). If the claimant is
capable of performing past relevantnwathe Commissioner must find that the
claimant is not disabled. 20 C.F.R. 8 4BR0(f). If the claimant is incapable o
performing such work, the anaiggproceeds to step five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplagbof performing other work in the national economy.

20 C.F.R. § 404.1520(a)(4)(v). In makitigs determination, the Commissione
must also consider vocational factors sastthe claimant’s age, education and
past work experience. 20 C.F.R. § 404.1520(a)(4)fvthe claimant is capable
adjusting to other work, the Commissiomeust find that the claimant is not
disabled. 20 C.F.R. § 404.1520(g)(1). ¥ @tlaimant is not capable of adjustin
other work, analysis concludes with a fingithat the claimant is disabled and i
therefore entitled to benefit20 C.F.R. § 404.1520(g)(1).
The claimant bears the burden of drabsteps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed

step five, the burden shifts the Commissioner to estaltlithat (1) the claimant

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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capable of performing other work; and (2) such work “exists in significant
numbers in the national economy20 C.F.R. § 404.1560(c)(Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff applied for disability insurace benefits June 30, 2012, alleging
disability since February 1, 2011. Tr. 160- Plaintiff's application was denied
initially, Tr. 106-13, and on reconsideratidir, 116-17. Plaintiff appeared at a
hearing before an Administrative Lawdbe (ALJ) on January 14, 2014. Tr. 44
71. On January 30, 2014, the ALJ azhPlaintiff's claim. Tr. 37.

At the outset, the ALJ found that Plaintiff met the insured status
requirements of the Act with respecthter disability insurance benefit claim
through June 30, 2013. Tr. 28. At staye, the ALJ found that Plaintiff had nof
engaged in substantial gainful activityrindhe alleged onset date, February 1,
2011, through her date last imed, June 30, 2013. Tr. 28. At step two, the Al
found that Plaintiff has the following severe impairments: lumbar spinal
degenerative disc disease; obesity; diarrbed headaches. Tr. 28. At step thi
the ALJ found that Plaintiff does not haae impairment or combination of
impairments that meets or medically equalsted impairment. Tr. 30. The Al

then concluded that Plaintiff has the following RFC:

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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through the date last insured, ttiaimant had the residual functional

capacity to perform light work as defined in 20 C.F.R. 8§ 404.1567(b) except

she could perform unskilled, routimepetitive work. She would have been

off task 10 percent of the timeabrk, but would still have met minimum

production requirements.
Tr. 31. At step four, the ALJ found thRtaintiff could not perform her past
relevant work. Tr. 35. At step five, the ALfound that, considering Plaintiff's
age, education, work expence, RFC, and the testomy of a vocational expert,
there are jobs in significant numberghe national economy that Plaintiff could
perform, such as production assembler andéi@eper. Tr. 36. Oihmat basis, the
ALJ concluded that Plaintiff is not disablaed defined in the Social Security Act.
Tr. 37.

On October 19, 2015, the Appeals Caldenied review, Tr. 1-4, making

the Commissioner’s decision final for purposes of judicial revieee42 U.S.C. §

1383(c)(3); 20 C.F.R. §§ 41&181, 422.210.

'The VE testified that Plaintiff could perm her past relevant work as a cashier,

but because she did not perform this work at substantial gainful activity levels, the

ALJ found that it could not be used at step four of the sequential evaluation
process. Tr. 36 at n.3. The ALJ wenttorfind at step five that the cashier job
was an additional job thatdhtiff could perform.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
her disability income beng$ under Title Il of the Socigbecurity Act. ECF No.
15. Plaintiff raises the following issues for this Court’s review:

1. Whether the ALJ properly wghed the medical opinion evidence;

2. Whether the ALJ properly discigztl Plaintiff’'s symptom claims; and

3. Whether the ALJ made a proper step five finding.
ECF No. 15 at 4.

DISCUSSION

A. Medical Opinion Evidence

First, Plaintiff faults the ALJ for discrediting the opinion of examining

physician William Drenguis, M.D., and reviawg physician Howard Platter, M.D.

ECF No. 15 at 6-9.

There are three types of physiciaf(§) those who treat the claimant
(treating physicians); (2) those wbhgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant

but who review the claimant’s filemgnexamining or reviewing physicians).”

Holohan v. Massanari246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).

“Generally, a treating physician’s opinionrgas more weight than an examinin
physician’s, and an exaning physician’s opinion carrigsore weight than a

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters reigtio their specialty over that of

nonspecialists.”ld. (citations omitted).

If a treating or examining physicianopinion is uncontradicted, an ALJ may

reject it only by offering “clear andonvincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately supported

by clinical findings.” Bray v. Comm’r of Soc. Sec. Admib4 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ad brackets omitted). “If a treating or
examining doctor’s opinion is contradect by another doctor’s opinion, an ALJ
may only reject it by providing specific diegitimate reasons that are supported
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81
F.3d 821, 830-31 (9th Cir. 1995).

1. Dr. Drenguis

Dr. Drenguis performed a consultateeamination on November 4, 2012.
Tr. 284-90. Plaintiff complained of frequat diarrhea, migraine headaches, right
knee pain, and right shoulder pain. Tr. 2&%. Drenguis reviewed two records a

September 2009 lumbar MRI, Tr. 235, artditenction report” that is not otherwise

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT -9
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identified. Tr. 284. He opined that Ri#ff could stand and walk about six hou
in an eight-hour workday, “if she ot symptomatic for her irritable bowel

syndrome [IBS] or headaches” and cosildwithout limitations “if she is not

having an episode of [IBS].Tr. 287. Dr. Drenguis further found that, due to right

shoulder biceps tendinitis, Plaintiff whsited to lifting and carrying 20 pounds
occasionally, ten pounds frequently, andastonally reaching. Tr. 287-88. Th

ALJ gave these assesdaditations little weight.

Plaintiff contends that the ALheuld have credited limitations caused by

IBS and headaches, as wellraaching limitations. ECF No. 15 at 6-8.
The parties agree that examining physician Dr. Drenguis’s opinion is

uncontradicted, meaning the ALJ was required to provide clear and convinc

D

ng

reasons, supported by substantial evidence, for rejecting his opinion. ECF No. 15

at 7; ECF No. 20 at 3. Here, the Aprovided several clear and convincing
reasons for rejecting some of Dr. Drenguis’s opinion.

a. Knee Limitations Unsupportdry Objective Findings

First, the ALJ gave Dr. Drenguis’s iopon limited weight because assessed

knee limitations were not supported byeatijve findings. Tr. 30. An ALJ may
discredit opinions that are conclusory, brief, and unsupported by the record
whole, or by objective medical finding&atson v. Comm’r of Soc. Sec. Admin

359 F.3d 1190, 1195 (9th Cir. 2004) (citibgtney v. Sullivan9si F.2d 10186,

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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1019 (9th Cir. 1992))Tonapetyan v. ChateP42 F.3d 1144, 1149 (9th Cir. 200[).

First, the ALJ noted Plaintiff told Dr. [@nguis that she had experienced right knee

pain for five years. Tr. 30 (citing T284). Dr. Drenguis diagnosed internal knee
derangement. Tr. 30 (citing Tr. 287hhe ALJ found, however, that Dr.
Drenguis’s examination of Plaintiff's kneass entirely normal. Tr. 30 (citing Tr.
286) (knee joint range of motion was witlormal limits, both hip and ankle jojnt
range of motion were also within norhtianits). Tr. 33 (citing Tr. 286). In

addition, Dr. Drenguis found that Plaintiffsgation (the way that Plaintiff stood)
was stable, a Romberg test weegative, and giwas normal.ld. Further, as the
ALJ pointed out, Dr. Drenguis found thakaintiff was able to tandem walk, toe
and heel walk, hop, and squadl. Dr. Drenguis diagnosed “internal derangemient

of the right knedy history with no findings on exam today.r. 30 (citing Tr.

(D

287) (emphasis added). Becawas ALJ is not requireid credit opinions that ar
unsupported by objective evidence, s a clear and convincing reason to
discredit the opinion.

Moreover, the ALJ found that the ordgher objective findings with respegt

[®]

to Plaintiff's knee were assessed five yelaefore Dr. Drenguis’s examination. |In
November 2007, Plaintiff reported to treednt provider Robert Merkel, PAC, that
she experienced knee pain after she f&tl. 30 (citing Tr. 248). The ALJ found

that the objective findings, six weeks afdaintiff fell, wereentirely normal.ld.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 11




10

11

12

13

14

15

16

17

18

19

20

The ALJ found, for example, with respdotboth knees, that x-rays showed no
pathology. The ALJ further found thataiitiff demonstrated full range of motion;
and there was no joint deformity, heswelling, erythema, or effusiorid. In
addition, the ALJ found that a Lachmarnést was negative; all ligamentous
endpoints were intact; there was no paith meniscal grind, no effusion, and

Plaintiff's patella tracks werappropriately in groove.ld. Following this 2007

examination, the ALJ found, Mr. Merkatsessed a knee sprain. Tr. 30 (citing Tr.

248). Significantly, the ALJ found that,dreafter, from November 30, 2007, until
Dr. Drenguis’s evaluation five years Igten November 2012, Plaintiff did not
report knee pain. Tr. 30. €MALJ concluded that thistk of treatment indicated
the 2007 knee sprain had resolved. Tr. Be ALJ also noted that Plaintiff
suffered a right ankle fracture in Octol2808, but thereafter, Plaintiff made no
further complaint of right ankle pairtr. 30 (citing Tr. 250). The ALJ then found
that, because the earlierdasprain had resolved abd Drenguis’s diagnosis of
internal knee derangement was notmuged by his own or any other objective
findings, that no medically determinable knieypairment was established. Tr. B0.
The ALJ’s reason is clear, conving and supported by the record.
b. Opinion Based on Unreliable Self-Report
Second, the ALJ rejected somelnt Drenguis’s assessed limitations

because they appeared to be baseBlaintiff’'s unreliable self-reporsée infra.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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Tr. 34. An ALJ is not required to accepmedical opinion thas “largely based”

on a claimant’s non-credible self-reporlBommasetti v. Astry®33 F.3d 1035,

1041 (9th Cir. 2008). The ALJ found, forample, that Plaintiff told Dr. Drenguis

she had to use the restroom 10 to 20 tideely for five days at a time, Tr. 284,
which conflicts with treatment recordsatitdo not show Plaintiff complained of
needing to use the restroom frequently. Tr. 34. A lack of supporting medicd
evidence of bowel issues led the ALYé¢ason that Dr. Drenguis must have ba
his opinion of these limitations on Plaffis unreliable sé-report. The ALJ

found, for example, that treatment recob not show Plaintiff sought or receiv
treatment of any kind for diarrhea. Tr. 3&e, e.g Tr. 254 (for example, in July
2010, Plaintiff did not complaint of n@eek treatment for diarrhea); Tr. 256 (in
November 2011, Plaintiff again did nodmplaint of nor seek treatment for

diarrhea). Nor do records show that Pi#imdld her treatment providers of any
ongoing problems with incontamce, despite her function reports that allege th
problems. Tr. 34seee.qg.,Tr. 200 (for example, Blovember 19, 2012, functior
report indicates “If | don’'t have access tbathroom within a couple [of] minute

have an accident.”). Because thedical evidence does not support these

complaints, the ALJ reasonably found that Drenguis must have relied primag

on Plaintiff’'s unreliable self-report when hssessed limitationrslated to frequel

diarrhea. Similarly, the ALJ found thBt. Drenguis’s assessed limitations relq

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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to Plaintiff's headachésvere unsupported by treatmeatords. Medical record
do not show that Plaintiff regularlypsght treatment for allegedly disabling
headaches, again lending support toAhd’s conclusion that Dr. Drenguis mus
have relied on Plaintiff's unhable self-report when hesaessed limitations relat
to migraine headaches. Besa an ALJ is not requirdd credit opinions based
a claimant’s unreliable self-report, tA&J’s reason is clear, convincing, and
supported by the record.
c. Right Shoulder Limitation Unpported by Medical Records

The ALJ rejected Dr. Drenguis’ssessed reaching limitations because
Plaintiff sought no treatment for shoulder pain prior to Dr. Drenguis’s examif
Tr. 29-30, 288. Factors relevant toAln]'s evaluation of any medical opinion
include the amount of relevant eviderthat supports the opinion, the quality of
the explanation provided in the opini@nd the consistency tfie medical opinio
with the record as a whol€rn v. Astrue495 F.3d 625, 631 (9th Cir. 2007).
With respect to shoulder complainBr. Drenguis diagnosed right biceps
tendinitis. Tr. 34 (citing Tr. 287). ¥ respect to shoulder complaints, Dr.

Drenguis’s examination findings appeatedupport his diagnosis. Dr. Drengu

2Dr. Drenguis opined Plaintiff could stand and walk for six hours in an eight-
day if not symptomatic for IBS dreadaches. Tr. 34 (citing Tr. 287).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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opined that Plaintiff was limited to rednly only occasionally, due to right biceps
tendinitis. Tr. 288. The ALJ rejectélis limitation, however, because Plaintiff
did not seek any treatment for right shoulder complaints prior to Dr. Drenguis’s
examination. Tr. 34. TALJ further found that ghmedical record does not
establish that the shoulder impairment is an impairment that has or will limit
Plaintiff's functioning for twelve contimous months, as required. Tr. Hee
Miller v. Colvin, 174 F.Supp.3d 1210, 1219 (D. Aridarch 31, 2016) (citing 42
U.S.C. 8§ 423(d)(1)(A) (defing disability as the “inlaility to engage in any
substantial gainful activity by reason of any medically determinable physical| or
mental impairment which cdre expected to last for a continuous period of ngt
less than 12 months[.]")).
The ALJ provided clear and convincingasons, supported by the record, for
giving Dr. Drenguis’s assessed reachlimitation little weight.
Plaintiff contends that the ALJ shouddve adopted Dr. Drenguis’s postural
limitations because they are suppoigca September 2009 lumbar MRI. ECF
No. 15 at 8 (referring to Tr. 288). &ALJ rejected Dr. Drenguis’s assessed
postural limitations because, other thanfimdings with respect to Plaintiff’s rigint
shoulder biceps tendinitis, they wanesupported by his own examination
findings. Tr. 34 (citing Tr. 288). Thesadlings included normal lumbar range|of

motion, as well as normal strength in all extremities, and normal gait. Tr. 286.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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Plaintiff offers a different interpretaitn of the evidence. However, where the
evidence is susceptible moore than one rational imfretation, one of which
supports the ALJ’s decision, the ALJ’s conclusion must be upAgidmas v.
Barnhart, 278 F.3d 947, 954 (9th Cir. 2002) (citifprgan v. Comm’r of Soc. S
Admin, 169 F.3d 595, 599 (9th Cir. 1999)).

The ALJ provided several cleanéconvincing reasons, supported by
substantial evidence, for discrediting Dr. Bgeis’s assessed limitatians

2. Dr. Platter

Dr. Platter performed a record revienm December 10, 2012. Tr. 97-99.
opined that Plaintiff was limited to oceasal pushing, pulling, and reaching wi
her right upper extremity, needed to haasy access to batlras, and would be
capable of lighter work activity whendhntermittent IBS symptoms and migrai
were not severe. Tr. 35 (c¢ig Tr. 98).

a. Ability to Work Despite Migraine Headaches

The ALJ rejected Dr. Platter’s opam that Plaintiff could only perform
lighter work activity whemmigraine headaches were satvere. Tr. 35 (citing Tr
98). An ALJ may reject the opinion ofn@n-examining physician by reference
specific evidence in tamedical recordSousa v. Callahari43 F.3d 1240, 1244

(9th Cir. 1996)Andrews v. Shalaléb3 F.3d 1035, 1041 (9th Cir. 1995).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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The ALJ rejected this limitation becseiPlaintiff worked for many years
despite migraine headaches. Tr. 34-85. ALJ may discount an opinion that iS
inconsistent with a claimant’s reported functionirgee Morgan v. Comm’r of
Soc.Sec. Admin 169 F.3d 595, 601-02 (9th Cir. 1999). The ALJ found, for
example, that Plaintiff testified shedhauffered from migraine headaches sincs
childhood, yet she worked at the leeélsubstantial gainful activity for many
years. Tr. 34 (citing Tr. 48-49). Despsgeffering migraine headaches since
childhood, Tr. 48-49, the record shows tR#&intiff had remained insured for D
purposes through June 30, 2013, meaningdihathad been ahie work. Tr. 28.
In addition, Plaintiff's earnings record showed substantial gainful activity thre
2007. Tr. 164. The ALJ found that Pladfis ability to work for years with
essentially the same limitation assesbg Dr. Platter, migraine headaches,
undermined Dr. Platter’s opinion that Plaintiff was more severely limited.

Because an ALJ may reject an opinioattis inconsistent with a claimant
functioning,Morgan 169 F.3d at 601-02, the ALJ’s reason is supported by
specific evidence in theecord.

b. Treatment Records Do Not Indicate Worsening Headaches

Dr. Platter opined that Plaintiff could perform lighter work activity wher
migraines were not severér. 98. The ALJ rejectethis assessed limitation dug

to migraine headaches because the oa¢@vidence does not reveal worsening

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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headaches, as Plaintiff has allegdd. 33-35. An ALJ may discount an opinior
that is unsupported by objective finding3atson 359 F.3d at 1195. Here, the
ALJ found that treatment records “list varigiof migraine as a chronic problem
but that on only one occasion, in March 2011, Plaintiff complained of heada
a treatment provider. Tr. 33 (citing Tr. 262). The record shows that Plaintiff
received no treatment or medication &legedly disabling migraine headachesg
during the relevant periodAn ALJ need not accept tlmginion of any physician
that opinion is brief, conclusory, and inadequately supported by clinical findi
Thomas278 F.3d at 957. The ALJ's reasis specific and supported by the
record.
c. Activities Are Inconsistent WiBtrequent, Disabling Headaches

The ALJ rejected Dr. Platter's assesbputations due to headaches becg
they are inconsistent with Plaintiff' sperted activities. Tr34-35. An ALJ may
discount an opinion that is inconsistenth a claimant’s reported functioning.
Morgan 169 F.3d at 601-02. For example, the ALJ found that Plaintiff's abil
shop in stores once a week, drive, dmldry, clean, and prepare meals, was
inconsistent with Plaintiff's complaintsf disabling headache symptoms. Tr. 3

(citing Tr. 191-92) (Plaintifs September 2012 functiorpaat). The ALJ further

found that, although Plaintiff indicated tHagr spouse helped heshe also testifie

that her spouse receives disability benefitd has physical issues. Tr. 34 (citir
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Tr. 57-58). Plaintiff has alleged that migraiheadaches last for four days, Tr.

and she has them twice aeke Tr. 209, but this internally inconsistent and

59,

inconsistent with the ability to shop oncevaek, drive, and do household chores.

Tr. 33. The ALJ’s reason is spiciand supported by the record.
d. Lack of Complaints ddowel Problems

Dr. Platter opined that Plaintiff calibnly perform lighter work activity
when “bowel issues were not seveteTr. 35 (citing Tr. 98) The ALJ rejected
this limitation because treatment recordst@ishow that Plaintiff told treatment
providers that she experienced frequ#iatrhea and repeated episodes of
incontinence. Tr. 35. AALJ may reject an opiniothat is unsupported by the
record as a whole or by objective findindsatson 359 F.3d at 1195. For
example, the ALJ found that incontinensementioned only once in the medica
record, and even then, not as an onggroblem. Tr. 33 (citing Tr. 240-41). Ti

ALJ’s reason is fully supported by the record.

*Dr. Platter also opined that Plaintiff reqedreasy access to bathrooms. Tr. 98.

The ALJ rejected this limiteon because Dr. Platter dmbt define “easy access,’
and because Plaintiff testified that shé not go anywhereshere she was more
than 20 to 30 minutes away from a bathroom, indicating that she does not n
be “right next to a bathroom.” Tr. 35 (citing Tr. 52).
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e. Reliance on ProperRejected Opinion

Next, the ALJ rejected Dr. Platter’'s neodire assessedrlitations because
they appear to rely on limitations assekbg Dr. Drenguis, limitations that the
ALJ properly rejected. Tr. 35 (citing T98, 287-88). An All may reject an
opinion that is based heavily on anotpbysician’s properly dicredited opinion.
Paulson v. Astrue368 Fed.App’x 758, 760 (9th CR010) (unpublished). The
record supports the ALJ’s reasonirfgee, e.g Tr. 99 (Dr. Platter limited right ar
reaching to occasionally, and also opineat flaintiff could perform light exertig
work when bowel symptoms and migraimesre not severena “easy access” ta
bathrooms required ); Tr. 288 (Dr. Drengjaissessed the same limitations, exq
that he did not opine that Plaintiffqeired easy access to bathrooms).

f. Opinion Inconsistent With Objective Findings

The ALJ found that Dr. Platter's assed postural limitations, Tr. 98-99,
were inconsistent with objective exaration findings. Tr. 35 (citing Tr. 98, 286
87). An ALJ may discount an opinion thatunsupported by clinical findings.
Batson 359 F.3d at 1195. The ALJ foundr feExample, that Dr. Platter opined
Plaintiff's “right knee pain” and historgf lower back pain supported postural
limitations. Tr. 35 (citing Tr. 98). However, the ALJ further found that Dr.
Drenguis’s examination revealed notrhambar range of motion and normal

strength, which contradicted Dr. Plaiseassessed postural limitations. Tr. 35

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 20

m

ept




10

11

12

13

14

15

16

17

18

19

20

(citing Tr. 286-87). Because an ALJ majerd an opinion that is unsupported by

clinical findings,Thomas 278 F.3d at 957, the Alpfovided another specific
reason supported by the record for edfng reviewing physician Dr. Platter’'s
opinion limited weight.

In sum, the ALJ assessed an RFCdaange of light work, which credited
Dr. Platter's RFC with respetd Plaintiff's ability to lift, carry, stand, and walk.

Tr. 33 (citing Tr. 98). The ALJ found thdtese assessments were consistent

ith

the imaging studies (Tr. 235), and with Plaintiff's normal gait, strength and lack of

neurological deficits on examinatiof.r. 35 (citing Tr. 286-87).

The ALJ properly weighethe medical evidence.
B. Adverse Credibility Finding

Next, Plaintiff faults the ALJ for failing to provide specific findings with
clear and convincing reasons for disdatied her symptom claims. ECF No. 15
0-12.

An ALJ engages in a two-step analysigdletermine whether a claimant’s
testimony regarding subjectiveipar symptoms is credi®d. “First, the ALJ mus
determine whether there is objectiwedical evidence of an underlying

impairment which could reasonably bepekted to produce the pain or other

symptoms alleged.Molina, 674 F.3d at 1112 (internquotation marks omitted).

“The claimant is not required to showatther impairment could reasonably be
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expected to cause the severity of thegiom she has alleged; she need only S
that it could reasonably have cads®me degree of the sympton\/asquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) émal quotation marks omitted).

Second, “[i]f the claimanineets the first test and there is no evidence o

how

i

malingering, the ALJ can only reject thaiohant’s testimony about the severity of

the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
citations and quotations omitted). “Gealeindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermine
the claimant’s complaints.td. (quotingLester 81 F.3d at 834))fhomas278
F.3d at 958 (“[T]he ALJ must make aedibility determination with findings
sufficiently specific to permit the court tmnclude that the ALJ did not arbitrari
discredit claimant’s testimony.”). “Thdear and convincing jedence] standard
is the most demanding requirgdSocial Security casesGarrison v. Colvin 759
F.3d 995, 1015 (9th Cir. 2014) (quotiMpore v. Comm’r oB5oc. Sec. Admin278
F.3d 920, 924 (9th Cir. 2002)).

In making an adverse credibility det@nation, the ALJ may considenter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduct3) the claimant’s

daily living activities; (4) the claimaistwork record; and (5) testimony from
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physicians or third parties concerning tmature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

This Court finds the ALJ provided sgific, clear, angonvincing reasons
for finding that Plaintiff's statement®ncerning the intensity, persistence, and
limiting effects of her symptoms “aret entirely credible.” Tr. 32.

1. Lack of Objective Evidence

First, the ALJ found that the objeativnedical evidence did not support t

degree of physical limitation alleged by P&#f. Tr. 32-33. Subjective testimony

cannot be rejected solely because it is not corroborated by objective medical

findings, but medical evidence is a releveator in determining the severity of
claimant’s impairmentsRollins v. Massanari261 F.3d 853, 857 (9th Cir. 2001
see also Burch v. Barnha#t00 F.3d 676, 681 (9th Cir. 2005).

The ALJ set out, in detail, the wuhieal evidence regarding Plaintiff's
impairments, and ultimately concluded that allegations wernaconsistent with
the medical evidence. Tr. 34. BecaaseALJ may consider a lack of medical
evidence when weighing edibility, the ALJ provided a clear and convincing
reason.

The ALJ found, for example, that Ri#if's complaints of frequent diarrhe
were not supported by objective medieaidence. Tr. 34. The ALJ found that

Plaintiff did not report the problents frequent diarrhea or incontinence to
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providers. Tr. 35. The ALJ found, asodimer example, that treatment notes dit
not describe Plaintiff as dehydrajes one would expect from a person
experiencing such extreme symptoms. 34. The ALJ further found that
laboratory testing showed moal electrolyte values, again contrary to expecte
results from a person suffering the syompology Plaintiff described in her
testimony,.e., needing to use the restroom 8 to 12 times a day during an epi
Tr. 34 (citing Tr. 61); Tr. 282 (electrolyte ha@s normal in February 2011).

The ALJ further found that Plainti$ complaints of frequent migraine
headaches were also moipported by the medicalidence. Tr. 33-34. For
example, the ALJ found that treatment nelsolist variants ofigraine headache
as a chronic problem, but do not actualpw Plaintiff complaining of headachs
other than on a single occasion. Tr. 33 (citing Tr. 262) (in March 2011, Plaif
complained of daily, mild to moderatedaaches). Plaintiff testified that she
experienced severe migraine headachestaw month, Tr. 60, but this is not
supported by the objective evidence.c&8ase an ALJ magliscount pain and
symptom testimony based on lack of med&atence, as long as it is not the s
basis for discounting a claimant’s testiny, the ALJ did not err when he found
Plaintiff’'s complaints exceeded andneenot supported bgbjective and physica
exam findings.

I
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2. Lack of Treatment

Second, the ALJ found Plaintiff's colgmnts less than credible because
Plaintiff only infrequently sought mezhl treatment. An ALJ is permitted to
consider lack of treatment in his credibility determinati&urch, 400 F.3d at 681.
With respect to Plaintiff’'s claim that she suffered frequent diarrhea, the ALJ found
that the treatment records do not shbat Plaintiff sought or receivexhy
treatment for diarrhea. Tr. 34 (emphamisled). Treatment records do not shgw
that Plaintiff complained to any of hproviders that she needed to use the
restroom frequently or lsaongoing problems with immitinence. Tr. 34. The
record supports the ALJ’s findings. Thigs a clear and convincing reason to find
Plaintiff less than credible.

Similarly, the ALJ found the medicadecords did not indicate that Plaintif
regularly sought treatment for migraiheadaches or shoulder pain during the
relevant period. Tr. 34.

Plaintiff contends that she failéd seek medical treatment because she

174

could not afford it and woulbave had to see treatment providers too often, i.¢.,
“every time she experienced back paimgraines, and incontinence or bowel
problems.” ECF No. 15 at 10 (referringTo 217) (Plaintiff wrote: “I couldn’t
afford to go to the doctavery time | [had] an episodeast so you [could] have

medical evidence.”). Plaintiff did not téy that she failed to seek treatment due
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to finances. Because unexplained @dequately explained failure to seek

treatment may be considered whengirmg a claimant’s credibility, the ALJ

provided a clear ancbnvincing reasonOrn, 495 F.3d at 635 (citations omitted).

3. Inconsistent Statements
The ALJ found Plaintiff’'s inconsistemeports of bowel symptoms and

limitations diminished her credibilityTr. 32-34. “To determine whether the

claimant’s testimony regarding the seveonfyher symptoms is credible, the ALJ

may consider, for example: (1) ordinaechniques of credibility evaluation, sucgh

as the claimant’s reputation for lyingjqrinconsistent statements concerning
symptoms, and other testimony by the claabthat appears less than candid’[.]
Here, the ALJ found that Plaintiff incasgently reported episodes of frequent
diarrhea to an examining doctor, in function reports, and in her testinSaef.r.
28 (citing Tr. 173) (in Plaintiff's Augus2012 function report, she stated that

bowel problems, in part, limited her atylto work); Tr. 32 (citing Tr. 200) (in

Plaintiff's November 2012 function reposhe stated that she experienced bov
incontinence if she did not reach a restn within a couple of minutes, and the
were only a couple of days each month when she did not experience bowel
symptoms); Tr. 32 (citing Tr. 52, 56) (at thearing, Plaintiff testified that she W
unable to go anyplace where she could not reach a bathroom within 20 to 3

minutes); Tr. 29 (citing Tr. 284 ) (in November 2012, Plaintiff told examining
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physician Dr. Drenguis that she experientmase stools 10 to 20 times a day for
about five days at a time, for the pasb years, and had soiled herself during
episodes of frequent bowel movements.). Moreover, the ALJ found that Plaintiff
did not report these symptoms to her tnezit providers. Tr. 33. Notably, the
ALJ found the medical records do not docmtreghat Plaintiff has ever received
any treatment, nor undergone any workup, for complaints of episodic diarrhea,
repeated episodes of incontinence, anchthexl for ready access to a restroom, as
she has alleged. Tr. 33he ALJ found that the only exception to this lack of
findings is a medical record in Augu&209, when Plaintiff reported a single
episode of incontinence. Tr. 33 (citifig 240). Significantly, the ALJ found that
even in this report, Plaintiff indicatedathincontinence was not an ongoing issue.
Tr. 33 (citing Tr. 241). The ALJ provided a clear and convincing reason to find
Plaintiff’'s symptom testimony &s than fully credible.

4. No Prescribed Paior Prophylactic Medication

The ALJ found Plaintiffssymptom complaints leskan fully credible
because she took no prophylactic migeamedication, no prescribed pain
medication for back or shoulder paimdano medication for diarrhea. Tr. 34.
Instead, Plaintiff took only non-prescet medication. Tr33. Evidence of
“conservative treatment” is sufficient tliscount a claimant’s testimony regarding

the severity of an impairmenRarra v. Astrue481 F.3d 742, (9th Cir. 2007)
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(citing Johnson v. ShalaJ&0 F.3d 1428, 1434 (9th Cik995) (treating ailments
with an over-the-counter pain medicatisrevidence of comsvative treatment
sufficient to discount a claimant’s tesony regarding the severity of an
impairment). Here, the ALJ found Plaffis complaints of severely limiting
migraine headaches (for up to four daysce a month) were less than credible
because she took no medication to preeemhinimize them. Tr. 33. The ALJ
further found that Plaintiff took only noprescribed pain medication for allegecd

severe back and shoulder pain. Tr. 38ng Tr. 62) (Plaintiff testified that she

took only over- the- counter tylenol for back pain). The ALJ found that Plaintjff

took no medication whatsoever for alldgeweekly disabling bowel symptoms.
Tr. 32, 34 (citing Tr. 61) (Plaintiff testified she had episodes almost weekly).
Significantly, the ALJ found Plaintiff testified that she did not use protective
garments (such as Depend) because shadrsimply soil them. Tr. 33 (citing T
54). As the ALJ observed, this made liglense. Tr. 33. The ALJ found that th
fact that Plaintiff has never tried protiee garments suggests this problem is I¢
troublesome than alleged:r. 34. The ALJ prowded a clear and convincing
reason for finding that Plaintiff’'s symptooomplaints were not credible.

5. Complaints Inconsistentith the Ability to Perform SGA

The ALJ found that Plaintiff has refed migraine headaches have been

persistent for years, which is inconsigtevith Plaintiff's ability to perform
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substantial gainful activity in the pastr. 33. An ALJ may support his credibili
finding by reviewing a number of factoracluding the claimant’s work record.
SeeSmolen v. ChateB0 F.3d 1273, 1284 (9th Cir. 1996) (“In evaluating the
credibility of the symptom testimony, the Almust also consider the factors sg
outin S.S.R. 88-13. . . Those factors uu#d the claimant’s work record . . .”)
(citation omitted). For example, the ALJ noted that Plaintiff testified she hag
experienced migraine headaches sttulhood. Tr. 28, 33 (citing Tr. 62).
However, at the same time, Plaintiforked for many years despite this
impairment. Tr. 33 (noting at Tr. 28 tHakaintiff was insured through June 30,
2013). Because an ALJ mayoperly consider the ability to work despite phys
Impairments as lessening a claimant’s credibiig, e.g., Gregory v. Bowed#4
F.2d 664, 667 (9th Cir. 1988), this wasl@ar and convincing reason to reject
Plaintiff’'s symptom testimony.

6. Daily Activities

The ALJ found Plaintiff's subjective agplaints are inconsistent with her
daily activities. Tr. 34 (citing Tr. 191-97)f a claimant is able to spend a
substantial part of her day engaged in pursuits involving the performance of
physical functions that are transferrablataork setting, a specific finding as tq
this fact may be sufficient to sliredit a claimant’s allegationdorgan, 169 F.3d

at 600 (citingFair v. Bowen 885 F.2d 597, 603 (9th Cit989)). Alternatively,
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when activities “contradict claims of atédly debilitating impairment,” an ALJ
may discredit a claimant’s testimonfiylolina, 674 F.3d at 1112-13 (internal
guotation marks and citatioosnitted). Here, the ALJtind Plaintiff reported th
she shopped in stores once a weekdingle; Plaintiff also reported that she
performed household chores such as lagindeaning and preparing meals. Tr
31-21, 34 (citing Tr. 47-48, 52, 191-93). elALJ found that Plaintiff indicated
that her husband helped her, but she &dstbfied that hehusband was receiving
disability benefits and had physical issuds. 34 (citing Tr. 56-58). The ability
drive, shop once a week, go to the dtags clean, do laundrand prepare meal
Is inconsistent with Platiff’s allegedly disabling ssnptoms. Moreover, as the
ALJ found, Plaintiff testified that shénooses not to wear protective garments,
such as Depend, because she would sirmplthem. Tr. 33 (citing Tr. 54). Thi
makes little sense, since, as the ALJ obskridaintiff's response suggested thg
soiling her clothing would be preferalitesoiling a garment designed for this

purpose. Tr. 33 (citing Tr. 54). The Aldasonably inferred that Plaintiff's abil

to drive and shop (admittedly without wedy protective garments) is inconsiste

with allegedly disabling diarrhea anccontinence. Tr. 33-3¢&iting Tr. 54). The
ALJ’s reason is clear and convincing. Howg even if the evidence of Plaintiff
daily activities in this case npdbe interpreted more favoiglio the Plaintiff, it is

susceptible to more than one ratiomaérpretation, and therefore the ALJ’'s
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conclusion must be uphel&eeBurch v. Barnhart400 F.3d 676, 679 (9th Cir.
2005).

In sum, despite Plaintiff's arguments to the contrary, the ALJ provided
several specific, clear, and convincing esfor rejecting Plaintiff's testimony.
See Ghanim763 F.3d at 1163.

C. Step Five Finding

Plaintiff faults the ALJ’s step fivénding. ECF No. 15 at 12-13. HoweVv¢
a claimant fails to show that an AL¥tep five determination is incorrect by
simply restating the argument that #ieJ improperly weighed the evidence.
Stubbs-Danielson v. Astrug39 F.3d 1169, 1175-76 (98ir. 2008). Because th
Court finds the ALJ properly weighed the eamde, Plaintiff fails to establish er
at step five.

CONCLUSION

After review, the Court finds that the ALJ’s decision is supported by
substantial evidence and freeharmful legal error.

IT IS ORDERED:

1. Defendant’s motion for summary judgment (ECF No. 2QRANTED.

2. Plaintiff's motion for summary judgment (ECF No. 15PENIED.
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The District Court Executive is dicted to file this Order, enter
JUDGMENT FOR THE DEFENDANT , provide copies to counsel, aGLOSE
the file.

DATED this 22nd day of November, 2016.

S/ Mary K. Dimke
MARY K. DIMKE
U.S.MAGISTRATE JUDGE
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