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6
7 UNITED STATES DISTRICT COURT
8 EASTERN DISTRICT OF WASHINGTON
9||ROLLIE MCKOWN, No. 1-15-CV-03220-MKD
10 Plaintiff, ORDERGRANTING PLAINTIFF’'S
MOTION FORSUMMARY
11 VS. JUDGMENTAND DENYING
DEFENDANT'SMOTION FOR
12||NANCY A. BERRYHILL, SUMMARY JUDGMENT

13|| Acting Commissioner of Social Security, ECF Nos. 14, 19

14 Defendant.

15 BEFORE THE COURT are the padiecross-motions for summary

16 judgment. ECF Nos. 14, 19. The partessented to proceed before a magistrate

17 judge. ECF No. 7. The Court, havingiewed the administrative record and the

18 parties’ briefing, is fully informedFor the reasons discussed below, the Court

19 grants Plaintiff's motion (ECF No. 14nd denies Defendant’s motion (ECF No.

20| 19).
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. 88 405(q);

1383(c)(3).
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqadse to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the codf must uphold the
ALJ’s findings if they are supported by inferences reasonably drawn from th

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a dig
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court “may not reverse an ALJ’s decisionamtount of an error that is harmless.

Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate

nondisability determination.’ld. at 1115 (quotation and citation omitted). The

party appealing the ALJ’s decision generdlgars the burden of establishing that

it was harmed.Shineski v. Sander§56 U.S. 396, 409-410 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s

impairment must be “of such severity tlna is not only unable to do his previous

work[,] but cannot, considering his age, edtion, and work experience, engagg in

any other kind of substantial gainful workich exists in the national economy/”
42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88
404.1520(a)(4)(1)-(v); 416.9Ha)(4)()-(v). At sep one, the Commissioner
considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);
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416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thiommissioner considers the severity of
claimant’'s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicair mental abilityfo do basic work
activities,” the analysis proceeds tethree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢ke@mant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrmoissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairments as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg
claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to assg
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the claimant’s “residual functional capacityResidual functional capacity (RFC
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabdé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfomg past relevant work, the Commissioner
must find that the claimant is not didad. 20 C.F.R. 8804.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplabof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawal factors such as the claimant’s {
education and past work expemen 20 C.F.R. 8304.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
Commissioner must find that the claimas not disabled. 20 C.F.R. 88

404.1520(g)(1); 416.920(g)(1). If the claimannhot capable of adjusting to oth
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work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

step five, the burden shifts thbe Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.920(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS

Plaintiff applied for disability insurace benefits and supplemental secur|
income benefits on January 27, 2012. 2R1-33. Plaintiff's applications were
denied initially, Tr. 135-48, and on recoresidtion, Tr. 154-71. Plaintiff appear
at a hearing before an Administrativen.dudge (ALJ) on February 3,2014. T
21-31. On April 23, 2014, the ALJ died Plaintiff's claims. Tr. 31.

At the outset, the ALJ found that Plaintiff met the insured status

requirements of the Act with respecthis disability insurance benefit claim

through March 31, 2008. Tr. 23. At stepe, the ALJ found that Plaintiff had not

engaged in substantial gainful activity after the alleged onset date, April 1, 2
Tr. 23. At step two, the ALJ foundahPlaintiff has the following severe

impairments: degenerative disc diseastheflumbar spineskin excoriations,
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cellulitis of the right lower extremitydepression, and post-traumatic stress

disorder (PTSD). Tr. 24. At step thrélee ALJ found that Plaintiff does not ha

an impairment or combination of impaients that meets or medically equals al

listed impairment. Tr. 25. The ALJ theancluded that Plaintiff has the followi

RFC:

ve

ng

... | find that claimant has the residual functional capacity to perform lgss

than the full range of light work atefined in 20 C.F.R. 404.1567(b) and

416.967(b). The claimant could ocaaslly stoop, crouch, and crawl. He
could never climb laddersppes, and scaffoldsThe claimant should avoid
exposure to workplace hazards sucklvasking at unprotected heights. He

could have no more than superflaisteraction with the public and
occasional interaction with cowaks. The claimant could accept
instructions from a supervisand could work independently.

Tr. 26. At step four, the ALJ found thRtaintiff could not perform past relevant

work. Tr. 29. At step five, the Alddund that, considering Plaintiff's age,
education, work experience, RFC, and tbstimony of a vocational expert, thef
are jobs in significant numbers in the patl economy that Plaintiff perform, su
as production assembler and hand packag@er30. On that basis, the ALJ
concluded that Plaintiff is not disableddefined in the Socigbecurity Act. Tr.
31

On October 30, 2015, the Appealsudcil denied review, Tr. 1-6, making
the Commissioner’s decision final for purposes of judicial revieeed42. U.S.C.

§ 1383(c)(3); 20 C.F.R§§416.1481, 422.210.

ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENTAND
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ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
him supplemental security incomenedits under Title XVI and disability
insurance benefits under Title Il of the So&aicurity Act. ECF No. 14. Plainti
raises the following issue for this Ctsrreview: Whether the ALJ properly
weighed the medical opinion eviden ECF No. 14 at 8.

DISCUSSION
A. Medical Opinion Evidence

Plaintiff contends the ALJ impropgrtiscounted the medical opinions of
treating physician Mark Saneein, M.D.; treating source Shane Anderson, Ph
D.; treating source Deborah Blaind/HC; and examining physician Philip
Barnard, Ph.D. ECF No. 14 at 8-18.

There are three types of physiciaf(§) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant
but who review the claimant’s filemonexamining or reviewing physicians).”
Holohan v. Massanari2z46 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted
“Generally, a treating physician’s opinionrgas more weight than an examinin
physician’s, and an exaning physician’s opinion carrigaore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to

ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENTAND
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opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters reigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physiciandginion is uncontradicted, an ALJ m

reject it only by offering “clear ancbonvincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

ay

treating physician, if that opinion is brief, conclusory and inadequately supported

by clinical findings.” Bray v. Comm’r of Soc. Sec. Admib4 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ed brackets omitted). “If a treating o}

examining doctor’s opinion is contradect by another doctor’s opinion, an ALJ

may only reject it by providing specific diegitimate reasons that are supported

by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81
F.3d821,830-31(9th Cir. 1995).
The opinion of an acceptable mealisource, such as a physician or

psychologist, is given more weight thidrat of an “othesource.” 20 C.F.R. 8§

174

416.927,Gomez v. Chatei74 F.3d 967, 970-71 (9th Cir. 1996). “Other source
include nurse practitioners, physicianssetants, therapistgeachers, social

workers, spouses and other non-mddscairces. 20 C.F.R. § 416.913(d).

However, the ALJ is requideto “consider observatiorsy non-medical sources as

ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENTAND
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to how an impairment affectscéaimant’s ability to work.” Sprague v. Bower812

F.2d 1226, 1232 (9th Cir. 1987). Non-theal testimony can never establish a
diagnosis or disability absent corroabng competent medical evidenddguyen
v. Chater 100 F.3d 1462, 1467 (9thrCiL996). Pursuant oodrill v. Shalalg 12
F.3d 915, 919 (9th Cir. 1993), an ALJ idighted to give reasons germane to
“other source” testimony before discounting it.

1. Dr. Sauerwein

Dr. Sauerwein, a family medicinegutitioner, began treating Plaintiff in

March 2008. Tr. 29 (citing Tr. 868). lnde 2013, Dr. Sauerwein opined that

to edema and ulcers on the legs, as wdthague and low back pain, that Plaintiff

was limited to light work and could onlyork four hours a day. Tr. 29 (citing T
869-70). The ALJ gave someeight to Dr. Sauerwein’s limitation to light work
but rejected his opinion that Plaintiff was only able to work four hours a day.
29 (citing Tr. 870). Because Dr. Sauemvgiopinion was contradicted by Dr.
Staley, Tr. 115-18, the ALJ was requiredgtee specific and legitimate reasons
supported by substantial evidencedéfiording Dr. Sauerwein’s opinion little
weight. Bayliss 427F.3dat1216.

First, the ALJ found that Dr. Sauerw& limitation of a four-hour work da

was inconsistent with the opinions of alltbé other physicians in the record. T

29. An ALJ may discredit physicians’ iopns that are unsupported by the reg

ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENTAND
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as a whole or by objective medical findingdatson vComm’r of Soc. Sec.
Admin, 359 F.3d 1190, 1195 (9th Cir. 2004jere, the ALJ found that reviewin
physician Dr. Staley opined that Plaintiffis able to perform light work. Tr. 27

(citing Tr. 116, 128-30) (in July 2012, @gcy reviewing physician Dr. Staley

assessed an RFC for light work). TAlel further found that in December 2010,

an unnamed physician assessed an RF@ fange of light work, with the

g

additional limitation of no frequent stoopiong bending. Tr. 27, 29 (citing Tr. 760)

(a December 2010 updated Work FPsbgram Work Capacity Assessment
completed for state benefits purposes asdemsd&RFC for a range of light work
indicated by the ALJ. The form is signed by a physician but the signature is
illegible.)). Plaintiff contends that onlpr. Staley, a reviewing physician,
disagreed with Dr. Sauerwein, makiDg Sauerwein’s opinion no more an
“outlier” opinion than Dr. Staleg. ECF No. 20 at 1.

The record shows the ALJ indicated thataddition to Dr. Staley, she reli

on another physician’s Deceni#010 opinion that Plaintiff could perform a ra

of light work, as a reason teject Dr. Sauerwein’s mofenited 2013 opinion. Tr.

29 (citing Tr. 760). However, the Decbar 2010 opinion also appears to be

! The signature and phone numbers appeae that of treating physician Dr.
Sauerweindf. Tr. 760with Tr. 870), but the ALJ does not indicate this.

ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENTAND
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authored by Dr. Sauerwein. ThusgtALJ's reasoning is not supported by
substantial evidence.

The Commissioner contends thabther reason that the ALJ properly
discounted Dr. Sauerwein’s 2013 opiniornhat the later opinion was inconsistq
with Dr. Sauerwein’s December 2010 dpim recognizing that, in fact, Dr.
Sauerwein wrote the December 2010 assessnt&DF No. 19 at 4 (referring to |
760). The ALJ, however, did not give this as a reason for rejecting Dr.
Sauerwein’s 2013 opinion, and the ALJ did not even attribute the Decembef
opinion to Dr. Sauerwein.Tr. 29 (citing Tr. 760 and refiéng to “other physiciar]
of record”). However, the Commissioner@ntention is an invitation to affirm ti
denial of benefits on grounds not irkeal by the ALJ. Because the Court is
constrained to review the reasons the Akderts, the Court declines to do so.
Pinto v. Massanari249 F.3d 840, 847-848 (9th Cir. 2001).

Second, the ALJ discredited Dr. Sauein’s opinion because it took into

2The ALJ referred to the December 2010 opmnas that of “another physician o
record.” Tr. 29. The ALJ accepted.[Fauerwein’s asseskémitation to light
work, Tr. 869, because it was consistent it of other physicians of record.
Tr. 29 (citing Tr. 116) (Dr. Staley’s RFQliting Tr. 760) (physician is referred
by the ALJ but not named).

ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENTAND
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account Plaintiff's psychiatric limitains, which the ALJ found were beyond the
scope of his expertise as a self-described family practitioner. Tr. 29 (citing Tr.
870). An ALJ should give greater weightaghysician with the expertise that was
most relevant to the patientdlegedly disabling conditionMolina, 674 F.3d at
1112 (citingSmolen v. ChateB0 F.3d 1273, 1285 (9th Cir. 1996) (holding that the
ALJ should have given greater weightt@hysician with the expertise that was
most relevant to the patiéstallegedly disabling contibn)). Here, the ALJ found
that, when family/general practitioner.CBauerwein opined that Plaintiff was
limited to working four hows a day, Dr. Sauerwein hagecifically considered the
combination of Plaintiff's medicalral psychiatric conditions and how those
combined conditions interfexgith Plaintiff's employability’> The ALJ found that
this was a reason to discount the asseBIeC for no more than four hours of
work because mental Hdaconsiderations are outside the scope of Dr.
Sauerwein’s expertise. T29 (citing Tr. 870) (Dr. Sauemin stated that he is a
family practitioner). In this record, the ygician with expertise most relevant tg
Plaintiff's psychiatric conditions is exaning psychologist Philip Barnard, Ph.D.

If the ALJ had credited Dr. Barnard’s opn, the ALJ’s reason for giving less

*Dr. Sauerwein stated “... medical and gsgtric conditions combine to materially
interfere with employability.” Tr. 870.

ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENTAND
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credit to Dr. Sauerwein’s opinion wouléely be specific and legitimate.
However, as discussed mdtdly herein, the Court finds that the ALJ erred with
respect to Dr. Barnard’s opinion, atie error does nofppear harmlessSee Stout
v.Comm’r of Soc. Sec. Admjd54 F.3d 1050, 1055 (9€ir. 2006) (error
harmless where it is non-prejatl to claimant or irreevant to ALJ’s ultimate
disability conclusion). The ALJ did nptovide specific and legitimate reasons
supported by substantial evidenceddcrediting Dr. Sauerwein’s medical
opinion.

2. Dr. Barnard

Dr. Barnard performed a consultingaaxination of Plaintiff in February
2014. Tr. 1289-93. Dr. Barnard diagnosedjor depressive disorder; somatic
symptom disorder (with predninant pain), and cannahise, mild. Tr. 1290. Hsg
opined that Plaintiff's depression woultfext his ability to work on a daily basis

to a moderate extent, and Plaintiff's significant problems paiin would interfers

\U

with his “ability to work on a daily basi® a severe extent.Tr. 28 (citing Tr.
1290). Dr. Barnard specifically opindélaat Plaintiff was severely limitédn the

ability to maintain appropriate behaviara work setting, and in the ability to

“The form defines “severely limited,” éise inability to perform the particular
activity in regular competitive employment. Tr. 1291.
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complete a normal work day and skaveek without interruptions from

psychologically based symptoms. Tr. 1291. Dr. Barnard opined that Plainti

markedly limited in the ability to communicatend perform effectively in a work

setting. Tr. 1291. The ALJ gave somegir to this opinion but discounted Dr|
Barnard’s opinion that Plaintiff's ability to work is moderately limited by
depression and severelyited by a pain disorder. Tr. 28 (citing Tr. 1291).

Because Dr. Barnard’s opinion waantradicted by Dr. Burdge, Tr. 1294,
the ALJ was required to provide specific and legitimate reasons for rejecting
Barnard’s opinion.Bayliss 427 F.3d at 1216.

Plaintiff correctly contends that ti#d_J misread the record, which error i
not harmless. Here the ALJ misattribusetleral opinions and statements of D
Burdge to Dr. Barnard, which the ALJ i on in rejecting Dr. Barnard’s asses
limitations.

First, the ALJ discredited Dr. Barnasdpinion that Plaintiff's ability to
work is moderately limited by his deggsion and severelynited by a pain

disorder, stating that such opinion wasoinsistent with Dr. Barnard’s statemen

the same report that the “clinical eviderm®es not support aatjinosis of a major

sThe form defines “markedly limited” as“very significant limitation on the
ability to perform one or more big work activity.” Tr. 1291.

ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENTAND
DENYING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 15

ff was

Dr.

5

r.

ssed

tin




10

11

12

13

14

15

16

17

18

19

20

depressive disorder.” Tr. 28dmparingTr. 1290 (Dr. Barnard diagnosed majof

depressive disorder, moderate, recurepisode, with anxious distressgith Tr.
1294 (MDD, major depressive disordernot supported by the available
evidence)). However, the opinion thiae ALJ cited as not supporting the
diagnosis, Tr. 1294, is not Dr. Barnardiginion; rather, it is reviewing physicia
Dr. Burdge’sopinion. Thus, the record doest support a finding that Dr.
Barnard’s opinion is inconsistent atite ALJ’s reasoning is not supported
substantial evidence.

The ALJ’s error is further compounded aftributing other conclusions to
Dr. Barnard that were in fact the conctuss of Dr. Burdge. Tr. 28. For examp
the ALJ further stated that the pbytogist (referring to Dr. Barnard) also
“explained that the claimant’s exactsgtoms are unclear.” Tr. 28 (citing Tr.
1294). However, it was DBurdge, not Dr. Barnard, who found that Plaintiff
“reports his depression is at 10 on a 1stéle, although what his symptoms ars
unclear.” Tr. 1294. Similarly, the ALJ¢h found that “Dr. Barnard opines that
diagnosis of somatic symptom disordemisre consistent with the claimant’s
report of pain and similar issues.” Tr. @#ting Tr. 1294). This too is error. Th
ALJ misattributed Dr. Burdge’s opinion,ahsomatic symptom slorder is a more
consistent diagnosis than jmadepressive disorder, fr. Barnard. Tr. 28.

Here, the ALJ discounted Dr. Barnardsitations in large part based on

ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENTAND
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perceived inconsistencies lis report, which were due the ALJ mistakenly
believing that Dr. Burdge’s report wasthored by Dr. Barnard. The ALJ’s
reasoning is not supported by substar@iatience because Dr. Barnard did notj i
fact, offer inconsistent opinions;stead, reviewing physician Dr. Burdge
disagreed with some of examining physic@ar. Barnard’s opirin. The ALJ also
rejected Dr. Barnard’s opinion (which wasuaidty Dr. Burdge’s) to the extent that
it was based on Plaintiff's unreliable setport. This may be a specific and
legitimate reason but, because the ALJlafted it to an examining physician and
it was actually offered by a reviewing plgian, the undersigned cannot find that
this reason is supported by substantial evidence.

Third, the ALJ found that Plairtis daily activities of walking and

performing household chores were inconsisteith Dr. Barnard’s assessed severe

limitations from a pain disorder. Tr. 28iting Tr. 1290) (Dr. Barnard opined that
Plaintiff's significant problems with pawould interfere with his ability to work
on a daily basis “to a severe extent.An ALJ may discount an opinion that is
inconsistent with a claimant’s reported functionimdgorgan v. Comm’r of Soc.

Sec. Admin 169 F.3d 595, 601-02 (9th Cir. 1999). This reason, standing algne
and in light of other errors, is nosgecific and legitimate reason supported by
substantial evidence for the ALJ tge& examining physician Dr. Barnard’s

opinion of Plaintiff's limitations.
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The Court may set aside the Commissitasdenial of benefits when the
ALJ’s findings are based on legal argy are not supported by substantial
evidence in the record as a wholeacketf 180 F.3d at 1097-1098 (citifRenny v
Sullivan 2 F.2d 953, 956 (9th Cir. 199qtatney v. Sullivan981 F.2d 1016, 101
(9th Cir. 1992)). The Court considerseather the ALJ’s errowas inconsequent
to the ultimate nondisability determinatioStout,454 F.3d at 1055nd see Burg
v. Barnhart 400 F.3d 676, 682 (9th Cir. 200&pncluding any error was
nonprejudicial). Here, tharmr is plainly prejudicial and relevant to the ultimat
disability conclusion sincef, credited, the opinion of Dr. Barnard would result
Plaintiff being found disabled. The ern@quires remand for further considerat
of Dr. Sauerwein’s and Dr. Barnard’s opinions.

3. Dr. Anderson

Dr. Anderson began treating Plaihby managing his psychotropic
medication in January 2012. Tr. 73® November 2012, Dr. Anderson opined
that Plaintiff would likely miss four or mie days of work per month. Tr. 28 (citi
Tr. 740). He opined that Plaintiff's futianal abilities were m&edly limited in
four areas and moderately limited in thi@reas. Tr. 742-744The ALJ rejected

these limitations. Tr. 28.
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Because Mr. Anderson’s opinion wesntradicted by Dr. Kester, Tr. 182,
the ALJ was required to provide specific and legitimate reasons for rejecting
Anderson’sopinion.

First, the ALJ found that as agimacist, Dr. Anderson’s opinion was
entitled to less weight than Dr. Barnard’gsychologist. Tr. 28. The specialty
the physician providing the opinion is a factelevant to an ALJ’s evaluation of
any medical opinionOrn v. Astrue495 F.3d 625, 631(9th Cir. 2007). Howev
as notedsupra,the ALJ did not credit nor properdliscredit Dr. Barnard’s opinio
For example, the ALJ may have approptiatgven some weight to Dr. Barnard
opinion and rejected Dr. Andson’s assessed mental hedilthitations. This may
have been appropriate ssmbr. Anderson, a pharmagisonitored Plaintiff's
medications and Dr. Barnard evaluiaiaintiff's mental symptoms and
limitations, consistent with his specialyg a clinical psychologist. However,

because the ALJ neither credited nor grbypdiscredited Dr. Barnard’s opinion,

this reason for rejecting Dr. Anderson’s opinion is not supported by substant

evidence.

°In July 2012, agency reviewing physiciBogene Kester, M.D., limited Plaintif
to simple work. Tr. 132.
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Second, the ALJ rejected Dr. Anden’s RFC as “overbroad and
speculative” Tr. 28. “The ALJ need natcept the opinion of any physician,
including a treating physician, if that opami is brief, conclusy, and inadequate
supported by clinical findings.Thomas v. Barnhar278 F.3d 947, 957 (9th Cir

2002) (citingMatney 981 F.2d at 1019)). The ALJ found that Dr. Anderson

opined Plaintiff's PTSD stems from childhotduma and adult incarceration. Tr.

28 (citing Tr. 739). Standing alone, tlises not appear to be a specific and

legitimate reason supported by substamvédence. Although Dr. Anderson may

ly

have broadly described the causes of Plaintiff's psychological problems, this does

not negate the fact that he specificalgsessed several limitations. Significant

Dr. Anderson assessed some ofgame limitations as Dr. Barnafd.

"For example, Dr. Anderson and Dr. Barnard both opined that Plaintiff was
moderately limited in the ability to perm activities within a scheduleseeTr.
742 (Dr. Anderson), Tr. 1291 (Dr. Barnardjoth physicians also opined that
Plaintiff was limited in the ability to goplete a normal work day and work wee
although they disagreed as to #everity of this limitation.SeeTr. 743 (Dr.
Anderson opined that Plaintiff's abilitp complete a normal work day was
markedly limited); Tr. 1291 (Dr. Barnaapined that this ability was severely
limited).
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Third, the ALJ gave Dr. AndersaNovember 2012 opinion little weight

because the ALJ found that it was inconsistent with Dr. Anderson’s own clinjcal

exam findings eight months earlier, blarch 13, 2012. Tr. 28. An ALJ may
reject an opinion that is unsupporteglthat physician’s treatment notéSonnett
v. Barnhart 340 F.3d 871, 875 (9th Cir. 2003) (affirming ALJ’s rejection of
physician’s opinion as unsupported fiyysician’s treatment notesee also
Young v. HeckleB03 F.2d 963, 968 (9th Cir. 198@pnclusions inconsistent with
findings are reason to discount a medical opinion).

Here, for example, the ALJ comparBd Anderson’s findings in March
2012 with his assessment eight monthg JateNovember 2012. Tr. 28 (citing Tr.
564, 742-44). In March 2012, Dr. Andersooted that Plaintiff was casually but
appropriately dresseahd groomed for the weathend no abnormal motor
activity was noted; however Plaintiff wasstless in his chair because of normal
behaviors and being nervous about thepantment. Tr. 564. Dr. Anderson noted
that Plaintiff's speech was slightly raband loud but clear, coherent, and goal-
directed. Tr. 564. Dr. Anderson furtfeund no apparent gross impairment of
memory or intellectual function, even afteany years of illicit drug use. Tr. 564.
Dr. Anderson additionally opined that Plaffis insight and judgment were fair.

In the later November 2012 exam, Dnderson opined that Plaintiff was more

limited. Tr. 28 (citing Tr. 742-44) (In vember 2012, Dr. Anderson assessed four
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marked and three moderatmiiations). The ALJ found that these limitations were
inconsistent with Dr. Anderson’s earliendiings on clinical examination. Tr. 2§
(citing Tr. 564, 743-44).

Fourth, the ALJ found that Dr. Anderson’s notation that Plaintiff had wprked
for many years as carpenter was inconststath the dire limitations that Dr.
Anderson assessed in November 2012.28r(citing Tr. 564) (Dr. Anderson noted

Plaintiff's long carpentry career). A&LJ may discount an opinion that is

inconsistent with a claimant’s reported functionirgee Morgan169 F.3d at 601
02. Here, however, the record is unclelaor example, in February 2014, Plaintiff
told Dr. Barnard that he had not workedsasarpenter for ningears. Tr. 1289. In
July 2012, Dr. Staley’s assessment cadies that Plaintiff last worked as a
carpenter in 2010. Tr. 118. The AkJYeason arguably is not supported by
substantial evidence sinceethbility to work nine yearsarlier is too remote to be
inconsistent with Plaintiff's later psychological limitations. Given the other efrors
in assessing Dr. Anderson’s opinion dhd other medical evidence, remand is
appropriate.

The ALJ’s reasons to give little weigtd Dr. Anderson’s opinions are not
supported by substantial evidence.eALJ should reconsider Dr. Anderson’s

opinion, in light of the opinions of Dr. Sauerwein and Dr. Barnard, on remang.
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The ALJ may find the testimony of a medi expert useful in this regard.
4. Ms. Blaine
Treating therapist Deborah Blaine, ENL, who worked in conjunction with
Dr. Anderson, began treating PlaintiffMearch 2012. Tr. 666. She performed an

iff

RFC assessment in June 2013. Tr. 864-8Yere, Ms. Blaine opined that Plain
was markedly limited in three areas, wolikely be off-task over 30% of the time,
and would miss work four or more daysr month. Tr. 86466. The ALJ gave
thisopinionlittle weight.

Because the Court is remanding fae teasons previously articulated, and
particularly given that Ms. Blaine worls conjunction with Dr. Anderson as part
of Plaintiff's mental health treatmetgam, the ALJ should reweigh Ms. Blaine’s
opinion as an “other source” on remand.
B. Remand

Plaintiff asks that the Court apply the credit as true rule and remand far
immediate payment of benefitather than for further administrative proceedings.
ECF Nos. 14 at 18-19, ECF No. 20 at 5S&e, e.g., Harman v. Apféiil F.3d
1172, 1178 (9th Cir. 2000) (citirigester 81 F.3d at 834 (“[w]here the

Commissioner fails to give adequate reasons for rappthie opinion of a treatin

[ )

or examining physician, we credit thagginion ‘as a matter of law.” ” (internal

citation omitted)). Thélarmoncourt noted that the Court built upon this rule in
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Smolerby positing the following test for determining when evidence should |
credited and an immediate axd of benefits directed:
(1) the ALJ has failed to provide legaByfficient reasons for rejecting su
evidence, (2) there are no outstandingessihat must be resolved before
determination of disabilitgan be made, and (3)istclear from the record

that the ALJ would be required to find the claimant disabled were such
evidence credited.

Harman,211 F.3d at 1178 (citin§molen80 F.3d at 1292).
The ALJ failed to provide legally sudfent reasons supported by substar
evidence for failing to credit opinions Bir. Sauerwein, Dr. Barnard, and Dr.
Anderson. However, even if thesempns are credited, there are outstanding
iIssues that must be resolved befodetermination of didality can be made,

including the credit the ALJ gave Dtaley’s opinion, which opinion is

inconsistent with the medical opinionstiwere discredited by the ALJ, and the

ALJ’s negative assessment of Plainsf€redibility, neither of which were
challenged by Plaintiff on appeal. At@nimum, the conflicting medical opinio
and evidence require further consideration.

The ALJ’s decision was not supporteyl substantial evidence and free o
legal error, and outstanding issues remdecause administige proceedings a
useful where there is a netresolve conflicts and ambiguities in the evidenc
Treichler v. Comm’r of Soc. Sec. Admirs5 F.3d 1090, 1101 (9th Cir. 2014)

(citing Andrews v. Shalal&g3 F.3d 1035, 1039 (9th Ci1995)), remand is
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appropriate here to resah\the conflicting evidenceOn remand, the ALJ must
reconsider the medical opinion evidence, and provide legally sufficient reasg
supported by substantial evidence, foaleating these contradictory opinions.
Additionally, if necessary, the ALJ shaldake testimony from a psychological
expert to help weigh the conflicting iopons of Plaintiff's psychological
limitations.

CONCLUSION

After review, the Court finds that the ALJ’s decision is not supported b
substantial evidence and freklegalerror.

IT IS ORDERED:

1. Plaintiff's motion for summary judgment (ECF No. 146RANTED,
and matter is remanded to the Corssioner for additional administrative
proceedings pursuant to sentefmar of 42 U.S.C. 8§ 405(Q).

Defendant’s motion for summary judgment (ECF No. 19ENIED.

The District Court Executive is dicted to file this Order, enter
JUDGMENT FOR THE PLAINTIFF , provide copies to counsel, a6l OSE

thefile.
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DATED this 9th day of February, 2017.

s/ Mary K. Dimke
MARY K.DIMKE
US. MAGISTRATE JUDGE
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