Perez et al \

10

11

12

13

14

15

16

17

18

19

20

| Mercer Canyons Inc et al

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Jan 03, 2017

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

ODELINDA PEREZ, RAUL No. 1:16-CV-03015-SMJ
SAUCEDO JR., LEONARDO
SAUCEDO, ROBERT SANCHEZ,
and J. JESUS VARGAS, ORDER DENYING DEFENDANT
MERCER CANYONS’ MOTION
Plaintiffs, TO DISMISS AND DEFENDANT
WAFLA’S MOTION FOR

V. SUMMARY JUDGMENT

MERCER CANYONS, INC. and
WAFLA,

Defendants.

l. INTRODUCTION

Defendant Mercer Canyons,clis recruitment and hiring of approximate
22 vineyard laborers from M&o under the H-2A tempary agricultural workey
program in 2013 is the subject of two actions filed in this DistRciiz Torres V.
Mercer Canyons, IncNo. 14-3032, filed in Marcl2014, and this case, filed |in
January 2016, ECF No. Defendants Mercer Canyon@WAFLA request that the
Court dismiss this case because it is duplicativeRaiz Torres Cases arg
duplicative where the cause$ action and relief sought, agell as the parties ¢r

privies to the action, arne same. The plaintiffs he are class members Ruiz
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No. 14-03032 (E.D. Wash. Dec. 23, 2018hd Mercer is a defendant in be

actions, but the causes of action are tl®# same because they arise fi

fundamentally different factsAs discussed below, tHeuiz plaintiffs allege that

Mercer failed to inform them of H-2&mployment opportunities, whereas in t
case, the Plaintiffs allege Mercer deniledm H-2A employment in favor of foreig
workers. Accordingly, Defendant Mzer Canyons’ Motion to Dismiss a
Defendant WAFLA'’s Motion for Smnmary Judgmerdre denied.

Il. BACKGROUND

pth

om

his

Jn

nd

The H-2A temporary worker program ables domestic employers to hire

foreign workers to fill temporgragricultural jobs. 8 U.S.C. 8118BRuiz Torres V.

Mercer Canyons, In¢.305 F.R.D. 646, 649 (E.D. Wash. 2015). An emplc
seeking to hire under the H-2A progranust first submit a proposed cleara
order for review by the State Worktm Agency (in Washington State, {
Employment Security Department (EBD20 C.F.R. § 653.501. After tl
workforce agency acceptsckearance order, the emplaoymay file an applicatio
for H-2A certification along with a copgf the clearance order approved by
workforce agency. See 20 C.F.R. § 655.18fetition to hire foreign workers mz:
be approved only if there are not suffiti¢ocal workers available and the fore

workers will not adversely affect the wagand working conditions of workers

pyer

nce

he

-

the

gn

in

the United States. 8 U.S.C. § 1188; 26¢-.8. § 655.100. The H-2A regulations

ORDER-2




10

11

12

13

14

15

16

17

18

19

20

impose an affirmative duty on employerslahe state workforcagency to recru
local employeesSee20 C.F.R. 653.501(a).

Defendant Mercer Canyons hired DefandWAFLA to advise it regardin
the H-2A program. ECF No. 2 at b1 January 2013, WAFA filed a clearanc
order with ESD on Mercer's behalf seeking authorization to hire workef
vineyard labor. ECF No. 2 at 5. ESD guissl the clearance order, which provic
that workers would be employed from Mar24, 2013, througBeptember 1, 201

at $12.00 per hour, and asdithat Mercer would comply with the regulatig

governing the H-2A program. ECF N&. at 5-6. WAFLA recruited and hire

approximately 22 H-2A workers from Me&a who began working at Mercer
vineyard laborers in May 2013 and whontinued working full time for Merce
until September 2013. ECF No. 2 at 11.
A. RuizTorresv. Mercer Canyons

On March 14, 2014, plaintiff Bacilio R Torres and JosAmador filed g

complaint against Mercer Canyons on beha# ptitative class of similarly situat

individuals (collectively “the Ruiz Plaintiffs”)Ruiz Torres No. 14-3032 (E.D.

Wash. Mar. 14, 2014) (hereinaftdRtizComplaint”).Ruizis currently pending i
this District before Judge Stanley A. Bastian. Rugzplaintiffs make the following

allegations:
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Plaintiff Amador drove to Merce€anyons’ offices on March 19, 2013,
ask for workld. at 5. A Mercer employee toldrhithat no work was available, &
he was never informed that work was iéatale as a vineyard laborer pursuan
the H-2A clearance orddd. at 5-6.

Plaintiff Ruiz Torres worked as angyard laborer at Mercer Canyons
2012.1d. at 6. Mercer Canyons did not soliciti®s return to work as a vineya

laborer pursuant to the H-2A clearance order that paid $12 perltdoRuiz did

return to work at Mercer in 2013 as a waed laborer, but he was paid only $9|

per hourld.

The Ruiz plaintiffs sought certifiti@n of a class of “deceived worker
including farm workers who: “1) weremployed by Mercer Canyons in 2012;
sought employment at Mercer Canyons in 20afgre fifty percent of the Clearan
Order period elapsed; or, 3) were himdMercer Canyons in 2013 prior to fif
percent of the Clearance Order perasdl were not referred by WorkSourctd’
at 7. The Ruiz Complaint alleges two causkaction on behalf of this class: Fir|
that Mercer Canyon'’s practice of makingsiteading representations concerning
terms, conditions, and existee of employment, and failure to inform local f3
workers about the availability of work undiie H-2A clearance order, violat

provisions of the AgriculturalVorkers Protection Act (AWPA)d. at 11. Seconc
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that the same conduct amounted to an umfiagteceptive practice, in violation
Washington’s Consumer Protection Act (CPW).at 11-12

Plaintiff Ruiz sought certification of aadditional sub-class “consisting of
non H-2A farm workers whwere hired at Mercer Canyons in 2013 and who \
not paid $12 an hour for all corresponding work performed under the
Clearance Orderd. The Ruiz Complaint alleges thisltercer’s failure to pay $1
per hour to local vineyard workers violated provisions of (1) the AWPA; (2
CPA; and (3) Washington wage lald. at 12.

On April 8, 2015, Judge Bastiaxertified a class including:

All domestic migrant and seasonfrm workers who: 1) were
employed as vineyard workers by Mer Canyons in 2012; 2) sought

employment at Mercer Canyons in 2013 between February 4 and Juné

15, 2013; or 3) performed vineyanbrk at Mercer Canyons between
March 24 and September 12013, and were not referred by
WorkSource.
Ruiz Torres305 F.R.D. at 655. Judge Bastian alsdified the requested subcla
including: “All domestic and seasonal famorkers who performed vineyard wa
between March 24 anSeptember 15, 2013 for Merc€anyons, were paid le
than $12 per hour, and wanmet referred by WorkSourceld.
On December 23, 2016, Judge Bastian el®@ request by the plaintiffs
this case to be excluded from the clasRinz No. 14-03032, ECF No. 223 (E.

Wash. Dec. 23, 2016).
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B.  This action

Plaintiffs filed this action agaibhdMercer Canyons, Inc. and WAFLA ¢
January 28, 2016, and filed a first amded complaint on March 4, 2016. ECF |
1; ECF No. 2. Plaintiffs nmiae the following allegations:

Plaintiffs were residents of YakimaoGnty and applied for work with Merc

N

er

prior to the start date of éhclearance ordeECF No. 2 at 2—3, 6. Plaintiffs wefre

gualified U.S. workers with previous expence in seasonal agricultural work g
were referred by ESD to Mercer and WAK lafter being screened for eligibili

for the job described in the clearance ortidrat 6.

Two of the plaintiffs, Raul and Leordo Saucedo, called WAFLA multiple

times as instructed by ESD and ultimatéipve to Mercer’s offices for what thg
were told would be an orientatiold. at 7. At Mercer’'s offices they filled o
paperwork and were im@ewed and told that they walibe called back with a sta
date and for drug screenind. In reliance on Mercer’s #ons, these plaintiffs di
not look for other employmenid. One month later, theseceived a letter statir
that they had not been chosen for a job with Metder.

Two other plaintiffs, Robert Sancheand Jesus Vargas, first answe

guestions about their qualifications ovee fphone and then were instructed tg

to Mercer’s offices for an interviewd. at 8. At Mercer’'soffices they filled out

paperwork and interviewed, and mgetold to wait for a callld. Neither Sanche
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nor Vargas received a cadind when they called to folloup, they were each told

that Mercer had already completed hiritdy.at 8—9.

Another plaintiff, Odelinda Perez,aeived a call to interview at Merced.

at 8. She drove to Mercer, where shenpteted paperwork, terviewed, and was

told she would be scheduled for a drug tektPerez was later tad and told that

she was not hired because shekkd specific work experiende.

Plaintiffs allege that they all reasonably understood that they had been hired

by Mercer, and that they were preparedJifjad, and availabléo perform the work

—

specified in the clearance ord#t. at 9—10. They allegthat WAFLA and Merce

falsely reported that each of them wakei unqualified or unavailable for hire pn

the clearance orddd. at 10.

Plaintiffs allege that Mercer and/AFLA’s deceptive recruiting practices

and failure to employ them, despite thapplication as qualifying local workers,

(1) violated provisions of the AWPA; (2) violated Washington’'s CPA;
constituted breach of contract; and (dhstituted negligent misrepresentatitmh.
at 12-14
lll.  DISCUSSION
Defendants argue that thease is duplicative dRuiz TorresECF No. 9 at
1-2; ECF No. 16 at 2-4. The test for whetheuit is duplicative is the same as

the test for claim preclusioAdams v. California D&t of Health Servs$.487 F.3d
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684, 688—-89 (9th Cir. 2007)yerruled on other groundsy Taylor v. Sturgell
553 U.S. 880, 904 (2008). A court must ddes “whether the causes of action
and relief sought, as well #se parties or privies to the action, are the samde.”
at 689. The determinative question here/ether the causes of action in this G
andRuizare the same.

“To ascertain whether successive caugexction are the same, [courts] U
the transaction test, developediie context of claim preclusionid. (quoting
Western Sys., Inc. v. Ullp@58 F.2d 864, 871 (9th Cir. 1992)). Under this test
courts examine four criteria:

(1) whether rights or intereststallished in the prior judgment

would be destroyed or impairéy prosecution of the second action;

(2) whether substantially the samadence is presented in the two

actions; (3) whether the two suits involve infringement of the same

right; and (4) whether the two suits arise out of the same transactiona
nucleus of facts.

Id. (quotingConstantini v. Trans World Airline$81 F.2d 1199, 1201-02 (9th
Circ. 1982)). The final factor is the most important and may be dispositive in
itself. Constantinj 681 F.2d at 1202.

Mercer Canyons and WAFLA argue thilizand this action share a
common transactional nucleus of fd€CF No. 9 at 14; ECF No. 16 at 9-11.
Mercer points out that both cases challenge Mercer’s administration of the K
work program and allege deptive conduct. ECF No. 9 &4; ECF No. 16 at 9.

Mercer argues that the only differende=ween the two cases are that the
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plaintiffs in this case (1) allege they were screened for H-2A work by ESD of

WAFLA before they visited Mercer Canyoraad (2) add breach of contract ant
negligent misrepresentation claims. ECFE Bat 14. Defendants are correct th:
the claims irRuizand this case both challenge Mercer’s recruiting and hiring
under the H-2A program, but the difémces are more fundamental than
Defendants suggest.

The causes of action in this case doartge from the same transactional
nucleus of facts as the causes of actioRuiz In Ruiz the plaintiffs sought or
obtained work with Mercer, and were eitimat hired or were paid less than the
H-2A workers.RuizComplaint at 5—6. ThRuizplaintiffs were never informed
that $12 per hour vineyard work was #a&fle pursuant to the H-2A clearance
order.ld. Here, by contrast, each of the plé#fs allegedly interviewed and filled
out employment paperwork and expecteshshe would be offered $12 per hg
vineyard jobs at Mercer. HCNo. 2 at 7-10. In other was, the operative facts i
Ruizinvolve Mercer's alleged fare to inform the plaintiffs of H-2A employme
opportunities, whereas in this case the operative facts involve Mercer’s alleg
denial of H-2A employment to the plaintiffs in favor of foreign workers.

Because the claims in this case &wdzdo not arise from a common
transactional nucleus of fact, the casi®f action are not the same. It is

unnecessary to consider the additionalgemtion-test factors. However, it is
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important to note that the other factorsaainilitate against dismissing this actign.
First (second transaction factor), while mudtihe same evidence will be relevant
in both actions, specific evidence cenning Mercer’s hiring process and
motivation for not hiring applicants it had interviewed may be important in thjs
case and not iRuiz Second (third transaction factor), while some of the same
rights are implicated in botRuizand this case, the primary rights allegedly
infringed differ. InRuizthe plaintiffs allege they we denied their rights to be
informed of H-2A opportunities and to paid the same wage as foreign H-2A
workers. The plaintiffs here allege thiaey were denied their right to be hired
instead of foreign workers. Finally (first transaction factor), because of the
differences in these casdisere is relatively little risk of inconsistent
determinations of the parties rights andigadions. And to the extent identical or
similar legal or factual questions ariseboth cases, the parties may inform the
Court when such issues are pendingare been decided in either case.
IV. CONCLUSION

Because the claims in thisise are factually and ldlyadistinct from claimg
raised inRuiz Torres v. Mercer Canyons, Inthe cases are not duplicative.

Accordingly,IT IS HEREBY ORDERED::

1. Defendant Mercer Canyons,clis Motion to DismissECF No. 9 is

DENIED.
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2. Defendant WAFLA’s Motion for Summary JudgmeBCF No. 16 is

DENIED.

3. Hearing on these motions, set for Friday, January 6, 2017, at 2:0(

is VACATED .

4.  The parties’ Stipulated Motion to Continue January 6, 2017 Head

ECF No. 61, and related Motionot Expedite, ECF No. 62 are

DENIED as moot.

ITIS SO ORDERED. The Clerk’s Office is direed to enter this Order at

provide copies to all counsel.

DATED this 3rd day of January 2017.

~

5ALVADOR MEREDZA, JR.

United States District Judge
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