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5 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

7|| TROY RUTAR,
NO: 1:16:CV-3054TOR

8 Plaintiff,
ORDERGRANTING DEFENDANT'’S
9 V. MOTION FOR SUMMARY
JUDGMENT
10| COMMISSIONER OF SOCIAL
SECURITY,
11
Defendant
12
13 BEFORE THE COURT are the parties’ cross motions for summary

14| judgmen. ECF Nos15, 16. D. James Treeepresents PlaintiffMichael Tunick

15|| represents DefendanTheCourt has reviewed the administrative record and the

16|| parties’ completed briefing and is fully informed. For the reasons discussed below,

17|| theCourt grantefendants motion and denieBlaintiff’s motion

18 JURISDICTION
19 The Court has jurisdiction over this case pursuadtt.S.C. §105(g)
20

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 1
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STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. 8 405(g). The scope of review under 8405(¢
limited: the Commissioner’s decision will be disturbed “aifly is not supported
by substantial evidence or is based on legal érddill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012(jquotation and citation omittedySubstantial evidence”
means relevant evidence that “a reasonable mind might accept as adequate to
support a conclusion.Id. at 1159(quotation and citation omitted). Stated
differently, substantial evidence equates to “more than a mere scintillalglsbut
than a preponderanceld. (quotation and citation omitted). In determining
whether this standard has been satisfied, a reviewing court must consider the ¢
record as a whole rather than searching for supporting evidence in isoldtion.

In reviewing a denial of benefits, a district court may not substitute its

judgment for that of the Commissioner. If the evidence in the réisord

susceptible to more than one rational interpretation, [the court] must uphold the

ALJ’s findings if they are supported by inferences reasonably drawn from the
record.” Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 20X2jtation omitted)
Further, a district coufinay not reverse an ALS decision on account of an error
that is harmless.'Id. An error is larmless‘'where it is inconsequential to the

[ALJ’s] ultimate nondisability determinationld. at 1115 (quotation and citation
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omitted). The party appealing the ALJ’s decision generally bears the burden o
establishing that it was harme8hinseki v. Saders 556 U.S. 396, 40690 (2009).
FIVE -STEP SEQUENTIAL EVALUATION PROCESS
A claimant must satisfy two conditions to be considered “disabled” within
the meaning of the Social Security Act. First, the claimant must be “unable to
engage in any substantial gainful activity by reason of any medically determinable

physical or mental impairment which can be expected to result in death or whigh

has lasted or can be expected to last for a continuous period of not less than twelve

months.” 42 U.S.C. § 423(d)(1)(A). Second, the claimant’s impairment must be

“of such severity that he is not only unable to do his previous work][,] but canno

—t

considering his age, education, and work experience, engage in any other kind of
substantial gainful work which exists in the national econord2U.S.C. §
423(d)(2)(A).

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above crit€ea20 C.F.R. 8§
404.1520(a)(4)(H(v). At step one, the Commissioner considers the claimant’s
work activity. 20 C.F.R. § 404.1520(a)(4)(i). If the claimant is engaged in
“substantial gainful activity,” the Commissioner must find that the claimant is not

disabled. 20 C.F.R. § 404.1520(b).

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 3
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If the claimant is not engaged in substantial gainful activities, the analysis

proceeds to step two. At this step, the Commissioner considers the severity of
claimant’s impairment. 20 C.F.R. § 404.1520(a)(4)(ii))th# claimant suffers

from “any impairment or combination of impairments which significantly limits
[his or her] physical or mental ability to do basic work activities,” the analysis

proceeds to step three. 20 C.F.R. § 404.1520(c). If the claimant’snmepa

the

does not satisfy this severity threshold, however, the Commissioner must find that

the claimant is not disabledid.
At step three, the Commissioner compares the claimant’s impairment to
several impairments recognized by the Commissioner to bevecesas to
preclude a person from engaging in substantial gainful activity. 20 C.F.R. 8
404.1520(a)(4)(iii). If the impairment is as severe or more severe than one of t
enumerated impairments, the Commissioner must find the claimant disabled al
awardbenefits. 20 C.F.R. § 404.1520(d).
If the severity of the claimant’s impairment does meet or exceed the seve
of the enumerated impairments, the Commissioner must pause to assess the
claimant’s “residual functional capacity.” Residual functional capd‘RFC"),
defined generally as the claimant’s ability to perform physical and mental work
activities on a sustained basis despite his or her limitations (20 C.F.R. §

404.1545(a)(1)), is relevant to both the fourth and fifth steps of the analysis.

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY JUDGMENT ~ 4
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At step four, the Commissioner considers whether, in view of the claiman

RFC, the claimant is capable of performing work that he or she has performed |

the past (“past relevant work”). 20 C.F.R. 8 404.1520(a)(4)(iv). If the claimant
capable of perfaning past relevant work, the Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 404.1520(f). If the claimant is incapable
performing such work, the analysis proceeds to step five.

At step five, the Commissioner considers whetimevjew of the claimant’s

RFC, the claimant is capable of performing other work in the national economy.

20 C.F.R. § 404.1520(a)(4)(v). In making this determination, the Commissiong
must also consider vocational factors such as the claimant’s agatiedwnd
work experienceld. If the claimant is capable of adjusting to other work, the
Commissioner must find that the claimant is not disabled. 20 C.F.R. §
404.1520(g)(1). If the claimant is not capable of adjusting to other work, the
analysis concludes with a finding that the claimant is disabled and is therefore
entitled to benefitsid.

The claimant bears the burden of proof at steps one through four above.
Brayv. Comm’r of Soc. Sec. Admib54 F.3d 219, 1228(9th Cir. 20®). If the
analyss proceeds to step five, the burden shifts to the Commissioner to establis
that (1) the claimant is capable of performing other work; and (2) such work

“exists in significant numbers in the national economy.” 20 C.F.R. § 404.1560(

ORDER GRANTINGDEFENDANT'S MOTION FOR SUMMARY JUDGMENT ~ 5
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Beltran v. Astrug700 F.3d 386, 3899th Cir. 2012).
ALJ’'S FINDINGS

On September 28, 2012, Plaintiff Troy Antonio Rutancurrentlyapplied
for disability insurance benefits and supplemental security incanaeallegedn
onset date of October 2009. SeeTr. 17679;191-93. Plaintiff asserted that he
had not been able to work due to fibromyalgia, hepatitis C, and degendristive
disease. Tr. 224; 6Q Hewas last insured for disability insurance benefits on
December 31, 201-ndhad previously worked as a rantéind, casino dealer,
cabinet assembler, and landscape labd®eeTr. 23;25; 28;61; 196; 211.

Plaintiff’'s claim for disability insurance benefits was denied both initially
and uporreconsiderationTr. 60; 6279; 80-90. On reconsideration d?laintiff's
supplemental security income claim, state agency medical consultant Charles
Wolfe, M.D. opined thaPlaintiff became disableals ofDecembe#d, 2012based
on hisageandby application of théedical-Vocational Rule 201.10Se€eTr. 80-
90; 92 Plaintiff wasawardedsupplemental security income beneétsof
December 2012Tr. 21,23; 28209.

Thereatfter, aisability insurance benefiteearingwasheld on July 15, 2014,
beforean Administrative Law Judge (“ALJY) Tr. 34;128-29. At step onethe
ALJ determinedhat Plaintiff had not engaged in substantial gainful activity from

his alleged onset date of October 1, 2009, through the date he was last insureq
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December 31, 2011Tr. 23. At step two, the ALJ determined that Plaintiff lead
severampairment of degenerative disc disease (“DDD”) of the lumbar and
cervical spine. Tr. 23. The ALJ also found that althoBgaintiff was diagnosed
with hepatitis C, it did not cause more than minimal functional limitations. Tr. 2
Similarly, althoughtreatment notes suggdtiromyalgia,the ALJ found that it is a
nonsevere impairmentTr. 24. At step three, the ALJ determined that Plaintiff's
DDD did not meet or medically equal a listed impairment. T+224

At step fourthe ALJ performed a reual functional capacity (“RFC”)
analysis. Tr. 228. Based on the RFC finding, at step 5,Ahd found that
althoughPlaintiff was unable to perform any past relevant work;dwdd perform
work existing in significant numbers in thational economguchas acashier Il,
assemblerandsemiconductorassembler. Tr27-29; 55

On September 23, 2014, Plaintiff appedlsel denialof disability insurance

benefitsto the Social Security Appeals Council (Tr. 17), which denied review (Tf.

1-4), making the ALJ’s decision the final decision of the CommissioBee20
C.F.R.8§404.981
ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision denyin
his disability insurance benefits under Titleoli the Social Security ActPlaintiff

raisesfour issuedor review:

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 7
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1. Whether the AL&rredin failing to engage a medical specialist to
determine the onset date
2. Whether the AL&rred in rejecting Plaintiff's subjective complaints
3. Whether the ALJ erred in finding Plaintiff £pattis C andfibromyalgia
nonsevereand
4. Whether the ALJ erred in limiting the weightyariousmedical
providers opinions
SeeECF No. 15at7. TheCourt evaluates each issue in turn.
DISCUSSION
A. Onset Date for Disability Finding
Plaintiff requests thahe Court remanthe matteto determindlaintiff's
disability onset date SeeECF No. 15 at 14.7. Plaintiff argues th&ocial
Security Rule (“SR”SR 8320 required the ALJ to engage a medical expert to
determinghe onsetlatebecausé¢he ALJinferred that Plaintifivas disableds of
Decembe#, 2012 by evaluating Plaintiff'sage(relying on state agency reviewing
physician CharlegVolfe, M.D.’s opinion). Tr. 8889. Defendant arguabat there
Is no ambiguity because tiA¢.J foundthat Plaintiffwas not disabled at any time
from October 1, 2009, the alleged ondate, through December 31, 2011, the datf

last insured. ECF No. 16 at 19 (citing Tr. 21; 29). The Court agrees.

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 8
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A “claimant has the burden of proving that he became disabled prier to t

expiration of his disability insured statusMacri v. Chater93 F.3d 540, 543 (9th
Cir. 1996) (citingFlaten v. Secretary of Health & Human Sed4,F.3d 1453,
1457 (9th Cir. 1995))Pursuant to SSR 830, an ALJ must seek medical expert
testimonyto determine thenset date only when the “medical evidence is not
definite” and “medical inferences” are necessakymstrong v. Comm’r of Soc.
Sec. Admin]160 F.3d 587, 590 (9th Cir. 19908However, SSR 820 does not
free the claimant fromis or herburden to prove disability within the meaning of
the Social Security Act.See42 U.S.C. § 423(d)(5); 20 C.F.R. § 404.153R 83
20.

A determination of disabilitynexorablypreceds a determination of the

onset date SeeSam v. Astruea50 F.3d 808809-10 (9th Cir.2008)(holding that

“SSR 83-20 does not require a medical expert where the ALJ explicitly finds tha

the claimant has never been disabled€e also Brinegar v. Astrug37 F. App’X

711, 712 (9th Cir. 2009) (holding that because the ALJ found the claimant “was

not disabled .. at any time through the date of this decision,” the ALJ was not
required to use a medicaxkpert).

The ALJfound Plaintiff ‘was not under aiskbility, as defined in the Social
Security Act,at anytimefrom October 1, 2009, the alleged onset date, through

December 31, 2011, the date lmsiured (20 CFR 404.1520(g)).” Tr. 29

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 9
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(emphasis addedpPlaintiff acknowledgethathe was found to be disabled for
supplementasecurity income benefitseginning in December 2012, because Dr.
Wolfe recognized additional adversities supporting application of the advanced
categoryas hewas on the borderline of that age category. ECF No. 17 at 7; Tr.
88-89. Because application of the grids caused Plaintiff to be declared disableq
the ALJ did not err when he ditbt seek another medical expartiddition to Dr.
Wolfe’s analysis.

B. Adverse Credibility Determination

Plaintiff contends that the ALJ improperly discounted his subjective
complaints and failed to provide clear and convincing rea®omoing so. ECF
No. 15 at 1720. Defendant argues that the ALJ found Plaintiff not credible
because Plaintiff misrepresented his drug use, his complaints were inconsisten
with the objective and physical examination findings, and his activities were no
limited as the ALJ would expect. ECF No. 16 at 6.

In the eventain ALJ findsa claimant’s sibjectiveassessment unreliablé¢he
ALJ must determine whether the claimant has presented objective medical
evidence of an underlying impairment which could reasonably be expected to
produce the pain or other symptoms allege@ddrrison v. Colvin 759 E3d 995,
1014 (9th Cir. 2014) (internal quotation marks and citation omittedinaking

suchdetermination, the ALJ may considenter alia: (1) the claimant’s reputation
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for truthfulness; (2) inconsistencies in the claimant’s testimony or between his
testimony and his conduct; (3) the claimant’s daily living activities; (4) the
claimant’s work record; and (5) testimony from physicians or third parties
concerning the nature, severity, and effect of the claimaondition. SeeThomas
v. Barnhart 278F.3d 947, 958 (9th Cir. 2002)f there is no evidence of
malingering, the ALJ’s reasons for discrediting the claimant’s testimony must b
“specific, clear and convincing.Garrison, 759 F.3d ai01415 (quotation and
citation omitted). The ALJ “must specifically identify the testimony she or he
finds not to be credible and must explain what evidence undermines the
testimony.” Holohan v. Massanari246 F.3d 1195, 1208 (9th Cir. 2001).
Here,the Court findsthatthe ALJ providedspecific, clear, andonvincing
reasoning supported by substantial evidence for finding Plairtetamony about
the intensity, persistencand limiting effects ohis symptomaot “entirely
credible” Tr. 24-27; Garrison, 759 F.3d al01415. First, there is no evidenaoaf
malingering in this caseSeeTr. 23-29. Rather, the ALJ fourithat Plaintiff's
“pain complaints exceed objective and physical exam findings 26.
Specifically, the ALJ noted multiple evaluations finding Plaintiff to be “in no acu
distress,*ambulatory with a normal gait,able to"walk without difficulty,”
exhibitinga “good range of motionyvith “no vertebral tenderness,” and capable

of a“negative straight leg test raiselr. 23, 26 (citing Tr. 275, 279, 335, 365).

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 11
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DespitePlaintiff's testimony complainingf disabling back and neck pathe ALJ
noted thaenMRI of the lumbar spine in April 201@as “unremarkable.” Tr. 26
(citing Tr. 388). Moreover, the ALJ found that
physical exam findings were mild or within normal limits. @hysical
examination in April P10, the claimants had 5/5 muscle strength of the
upper extremities and 4/5 strength of the lower extremities. He had
tenderness tpalpationat TLGL4. However, he had a normal gait and
station. He was able to get up and down from the exam table without
difficulty.
Tr. 26(citing Tr. 286, 33%. The ALJ also notethat during an exam in January
2011,Plaintiff appeared comfortable ahaas able to walk without difficulties and
sitin the exam roonsomfortably” Id. (citing Tr. 279).
Theinconsistencies between Plaintiffeporteddifficulties lifting,
squatting, bending, standing, reaching, walksitjing, kneeling, and stair
climbing, seeTr. 23, and themedical evidence provide permissible reason for
discounting Plaintiff's credibility.See Thoma®78 F.3d at 9589 (“[tlhe ALJ
may consider . .testimony from physicians and third parties concerning the
nature, severity and effect of the symptoms of which the claimantlamsy)
(internal citations and modifications omittedge also Rollins v. Massana?i61
F.3d 853, 857 (9th Cir. 2001) (“While subjective pain testimony cannot be rejed

on the sole ground that it is not fully corroboratedbjectivemedicalevidence

themedicalevidencas still a relevant factor in determining the severity of the

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 12
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claimants pain and its disabling effects.”) (citation omitted).
The ALJ reasoned that Plaintiff's frequent misrepresentations about his d
use or drug historyndermine Plaintiff’'s credibility. Tr. 26. The ALJ noted:

For example, in March 2010, [Plaintiff] denied any use of illegal drugs ot
than smoking marijuana on occasion (Exhibit 5F at page at page 27). Th

following month, Amber Figueroa, DO noted that she saw [Plaintiff] back|i
July and he had a positive drug screen for cocaine at that time (Exhibit 5F

page 22). In August 2010, [Plaintiff] denied any history of illicit drug use
(Exhibit 5F at page 19). In January 2011, [Plaintiff] reportedrbatas not
doing any illegal drugs. He reported that he used to do marijuana in the
(Exhibit 5F at page 15). In April 2011, after Dr. Goshike refused to
prescribe narcotic medication, [Plaintiff] disclosed that he would try other
means of gettinglicit drugs. He admitted that he had to get illegal drugs i
the past such as marijuana when he did not have a medical coupon or
finances to afford medication (Exhibit 5F at page 11).
Tr. 26:27 (citing Tr.275, 279, 283, 286, 291The ALJ’s consideration of
Plaintiff's truthfulness in assessing his credibilgyanother permissible reason in
support of the ALJ’s negative credibility determinati®eelhomas 278 F.3cat
958
In sum, having thoroughly reviewed the record, the Court concludethéhat
ALJ provided several specific, clear, and convincing reasordidoounting
Plaintiff's testimony. SeeGarrison, 759 F.3d al01415. The ALJ did not err in
making an adverse credibility determination.

C. Opinion Evidence

Next, Plaintiff faults the ALJor improperly discounting the opinisiof

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 13
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Amber Figueroa, D.Cand Deepika Goshike, M.D., disregardthgopinions of
Mark Maiocco, M.D.and Sarah Garrison, ARN&ndgiving too much weight to
the opinion ofWayne HurleyM.D.. SeeECF No. 15 at 946. Plaintiff arguedhat
hadthe ALJ adequately weighed the evidence, the opinions would have compe
a finding of disability and, therefore, the Court should reverse and remand for g
immediate award of benefitdd. at 16.

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examining physicians); and (3) those who neither examine nor treat the claima
but who review the claimant’s file (nonexamining or revigyyphysicians).”
Holohan 246 F.3dat 120102 (brackets omitted). “Generally, a treating

physician’s opinion carries more weight than an examining physician’s, and an

examining physician’s opinion carries more weight than a reviewing physician’s

Id. “In addition, the regulations give more weight to opinions that are explaineqg

than to those that are not, and to the opinions of specialists concerning matters

relating to their specialty over that of nonspecialistd.”(citations omitted).

If a treding or examining physician’s opinion is uncontradicted, an ALJ m
reject it only by offering “clear and convincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“‘However, the ALJ need netccept the opinion of any physician, including a

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 14
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treating physician, if that opinion is brief, conclusory, and inadequately support
by clinical findings.” Bray v. Comm’r of Soc. Sec. Admis54 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ed brackets omitted). Although the
contrary opinion of a neexamining medical expert does not alone constitute a
specific, legitimate reason for rejecting a treating or examining physician’s
opinion, it may constitute substantial evidence when it is consistent with other
independent evidence in the recoficbnapetyan v. Halte242 F.3d 1144, 1149
(9th Cir. 2001) (citingvlagallanes v. Bower881 F.2d 747, 752 (9th Cir. 1989).

a. Amber Figueroa, D.O.

Plaintiff argues that it is error for thd_J to accordlittle weight toDr.
Figuerods opinionsimply becausé does not comport with objective medical
evidence ECF No. 15 at Q1 (citingRollins v. Massanard61 F.3d 853, 856
57 (9th Cir. 2001).

The ALJnotedthat Dr. Figueroa opined that Plaintiff was severely limited
his ability to work. Tr. 27 (citing Tr. 3387). However, the ALJ gave Dr.
Figueroa’s opinion little weight because “it is inconsistent with objective and
physical exam findings.’ld. The ALJ reasoned that during an examination,
Plantiff had 5/5 strength of the upper extremities and 4/5 strength of the lower
extremities, and normal gait and statidd. The ALJ found that Dr. Figueroa’s

opinion that Plaintiff was severely limited in his ability to work is inconsistent wi

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 15
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his noed strength and physical abilitielsl. The Court finds that the ALJ’s
reasoning is supported by the evidenSegTr. 335.

Plaintiff's reliance orRollinsis inapposite.Rollins 261 F.3d at 856The
ALJ’s findings inRollinswere inconsistent witfthe sort of description and
recommendations one would expect to accompany a finding that Rollins was
totally disabled under the Attld. The same applies here. The ALJ determined
that the description of Plaintiff's physical strength and evaluation of his gait ang
station were inconsistent with Dr. Figueroa&sveely limited assessmentlr. 27.

The Courtconclude that the ALJ providisufficient reasoning for giving
Dr. Figueroas$ opinion little weighbecause&ontradictions between h&eatment
notes and her ultimate conclusion is a legitimelear and convincingeason for
limiting Dr. Figueroa'sopinion. Bayliss, 427 F.3d at 126; see also Tonapetyan
242 F.3dat 1149 (When confronted with conflicting medical opinions, an ALJ
neednot accept a treating physiciaropinion that is conclusory and brief and
unsupported by clinical findingg.” The ALJ did not err in limiting the weight
given toDr. Figueroéas opinion.

b. Deepika Goshike, M.D.

Plaintiff also faults the ALJ fodiscounting the opinion of Dr. Goshike,

Plaintiff's treating physician ECF No.15 at 1112. The ALJ gave ‘little weight”

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 16
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to Dr. Goshikés opinion, finding that Bropinion is not supported by the record as

a whole for two reasons. Tr. 27.

First, the ALJ found that in January 2011 Dr. Goshike “opined that

[Plaintiff] could sit for 3 hours in an-Bour workday.” Tr. Z (citing Tr. 32930).

Dr. Goshike also opined that Plaintiff “could stand for 3 hours in-aou8

workday” and “lift up to25 pounds occasionally and 10 pounds frequentlg.”
However, the ALJ found that Dr. Goshike’s opinion is “inconsistent wigmex
findings that same month during which [Plaintiff] looked comfortable” and “was
able to walk without difficulties and sit in the exam room comfortablg.”(citing
Tr. 279). The ALJ noted that Dr. Goshike also determined that Plaintiff had “gq
rangeof motion and no weakness on examination” a few months later in April
2011. Id. (citing Tr. 275).

Second, the ALJ assigned little weight to Dr. Goshike’s “subsequent
opinions in March 2012 wheshe indicated that [Plaintiff] could perform
essentiallylight work and July 2012 whefé is] indicated that [Plaintiff] could
perform sedentary and later opinion that same month of light waak (titing Tr.
31516,31819, 32324). The ALJ reasoned that these opinionsaikafter the
date late insuredid.

It is well settled that the ALJ may discount an opinion that is unsupported

the record aa whole or by clinical findingsSeeBatson v. Comm’r of the Soc.

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 17
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Sec. Admin.359 F.3d 1190, 1195 (9th Cir. 2004) (“[Aln ALJ may discredit
treatingphysicians’ opinions that are conclusory, brief, and unsupported by the
record as a whole . . . or by objective medical findinggi¢re the ALJ pointed to
specific evidence conflicting with Dr. Goshike’s opinion that Plaintiff could only
sit for 3 hours and stand for 3 hours during drm8r work day, to support her
decision to give little weight to Dr. Goshike’s opinion.

In reviewing the record as a whole, the Court finds that the ALJ proffered
legitimate clear and convincing reasons supported by substantial evidence in
limiting Dr. Goshike’s opinioa SeeBayliss, 427 F.3d at 1216ylagallanes 881
F.2d at 750 (citation omitted) (stating that where there is “more than one ration
interpretation,” courts are required to uphold an ALJ’s decisiontoringly,and
given that the ALJ is charged with resolving conflicts or ambiguities in medical
testimony, the Coufinds that the ALJ did not err givehe legitimate clear and
convincing reasonsxpressed

c. Mark Maiocco, M.D. and Sarah Garrison, ARNP

Plantiff next argues that the ALJ erred by failing to consider the opsobn
treating physiciajDr. Mark Maioccq and examining provideGarah Garrison,
ARNP. ECF No. 15 at 12. Defendant responds that the ALJ neembnsider
eitheropinion becausBr. Maiocco’sand Ms. Garrison’s findingsccurredwell

after the date Plaintifivas last insured, December 31, 20ECF No. 16 at 13.

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 18
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“[M]edical reports are inevitably rendered retrospectively and should not
disregarded solely on that basiShit v. Bowen849 F.2d 1222, 1225 (9th Cir.
1988). That is,even if several years have passed between the date last insured
the date of the examination, a medical opinion or evaluation mestdbant‘to an
evaluation of the prexpiration conditiofi Id. Notwithstandinga retrospective
opinion may be discredited if it is inconsistent with, or unsubstantiated by, med
evidence from the period of claimed disabilijohnson v. Shalal&0 F.3d 1428,
1433 (9th Cir1995).

Dr. Maioccodiagnosedhronic fioromyalgia and other conditions, opined
that the debilitating limitations existed since at least August 200.3420-21. Dr.
Maiocco opined that Plaintiff's “severe” chronic back pain necessitated Plaintiff
having to lie down for one hour three times per day. Tr. 421. Dr. Maiocco alsg
opined that Plaintiff would likely miss more than four daysvork per montrand
rated his prognosis as “poorld. Similarly, Ms. Garrison opineth December
2012, that Plaintiff’'s DDD impairment is “markediffecting his ability to stand,
walk, lift, carry, handle, push, pull, reach, stoop, or croubeTr. 413. Ms.
Garrison opined that Plaintiff was capable of perforngedentary workn a
regular, predictable manner despite impairm&deTlr. 41314.

Defendant argues that the ALJ need not discuss the opimecausdoth

wererendered aftePlaintiff's date last insured. ECF No. 16 at18 The Court
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agrees.Any errorin failing to discus®r. Maiocco’slateropinion is harmless

becausette ALJ discussed and discounted Dr. Goshike’s opinion, Plaintiff's

treating doctor, using contemporaneous examinations and records. Further Ms.

Garrison’s opinion that Plaintiff could perform sedentary work is cargistith
the ALJ’s findings regardinglternativework. No error has been shown.

d. WayneHurley, M.D.

Plaintiff argues that the ALJ gave too much weight to-examining sate
medical expert Dr. Wayne Hurley. ECF No. 15 at 14 (citing Ti2&)/ Plaintiff
explairs that the ALJ accorded “some weight,” which “was not in keeping with t
SSA’s rules.” Id.

Where an ALJ does not set fogpecific, legitimate reasons for crediting
one medical opinion over another, he e®&e Nguyen v. ChatdrQ0 F.3d 1462,
1464(9th Cir.1996). If a nonexamining medical expert’s opinion is contraryato
treating medical expert opinion, an ALJ may accord more weight it is
consistent with other independent evidence in the recbvdapetyan242 F.3cat
1149 (citationomitted)

Here, the ALJ explained that saecordedsome weight'to Dr. Hurley’s
opinion because it is “consistent with objective and physical exam findings” as

well as Plaintiff's“activities of daily living.” Tr. 2728. The Court finds that the

ORDER GRANTINGDEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ~ 20
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ALJ sd forth adequatespecific, legitimate reasons for according Dr. Hurley’s
opinionsome weight.

D. Assessment oPlaintiff's Fibromyalgia and Hepatitis C

Plaintiff faults theALJ for failing to classify hidibromyalgiaand hepatitis
C as severe. ECF No. 8568-9. In turn, Plaintiff argues that the ALJ failed to
factor thosdimitations inthe RFC analysis, which would have limited Plaintiff to
less than sedentary work and requiaedisabilityfinding. Id. at 9.

Steptwo of the evaluation process requires thel Ab determine if the
claimanthas asevere medically determinable physical or mental impairment or §
combination of impairments that is seve2f C.F.R. § 416.920(a)(4)(ii)An
impairment is “not severe” it does not significantly limit [thelaimant's]
physical ability to do basic work activitiestich as “walking, standing, sitting,
lifting, pushing, pulling, reaching, carrying or handlinginolen v. ChateB0
F.3d 1273, 1290 (9th Cir. 1996).

Generally,‘the step two inquiry is merely@ minimisscreening device to
dispose of groundless claim&dl’; as a result, the ALJ’s failure to classify an
Impairment as severe is harmless if the ALJ proceeds with the evaluation procs

and considers both severe and+semere impairments when fouahating the RFC.

Here, at step two, the ALJ found Plaintiff had several severe impairments;

however, the ALJ found Plaintiffgossiblefibromyalgia is a norsevere
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impairment and that there is no evidence that hepatitis C caused more than a
minimal functional limitation.Tr. 24.

a. Hepatitis C Assessment

The ALJ acknowledged Plaintiff's hepatitdiagnosis, butound at step
two that there is “no evidence that hepatitis C caused more than minimal functi
limitation.” Tr. 24. The ALJ noted that Plaintiff’'s “ongoing use of marijuana has
caused his [hepatitS] treatment to be deferredId. (citing Tr. 349).

Plaintiff argues that the record contains evidence refuting the ALJ’s findir
ECF No. 15 at 9. Specifically, Plaintiff argues that Dr. Goshike attributed
Plaintiff’'s multiple joint pains to hepatitis. Id. (citing Tr. 288). Dr. Goshike
found that Plaintiff's hepatiti€ is “likely causing multiple joint pain% Tr. 288.
However,she did not opine that the pains caused more @maimimal functional
limitation and the ALJ properly creditecehopinion little weight See id Rather,
Dr. Goshike notes that his pain is “tolerable” and Plaintiff “feels better than
before.” Id.

Next, Plaintiff argues that Dr. Figeruoa determined that his “hepatitis C
wl[ith] body aches” is severe reflecting an “[ijnability to perform one or more bag
work-related activities” of sitting, standing, walking, lifting, handling, and
carrying. ECF No. 15 at 9 (citing Tr. 336, 339he ALJ found that Dr.

Figueroa’s opinion imcorsistentwith objective and physical exam findings,
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noting 5/5 strength of the upper extremities, 4/5 streofjthe lower extremities,
and normal gait and statiohd. Accordingly, the Court affirms the ALS'steg two
conclusion that Plaintif§ HepatitisC was not severefFurthermore, given the
ALJ’s alternative sedentary work findings, harmfulerror has been shown.

b. Fibromyalgia Assessment

The ALJ basedther fioromyalgia finding in part,onalack of ongang
overall body complaints artdeatment.Tr. 24. The ALJlsoreasonedhat
althoughDeepika Goshike, M.D. notdflata 14/18 trigger point exam finding was
suggestive of fiboromyalgim February 2010seeTr. 24 (citingTr. 29293), the
following month Dr. Goshike noted that an ES®Rasactuallywithin normal
limits,” see id, Tr. 291 The ALJalternativelyfound that even if fibromyalgia is
established, “it is a nesevere impairment.” Tr. 24

Plaintiff argues that the ALJ failed to consider that he was is@®erous
times for his chronic pajiaterdiagnosed with fioromyalgiand thahe
constantly reported multiple body aches. ECF No. 15 at 8 (citing Tr. 292,1279)
at 8 (citing Tr.339). Plaintiff also argues that he was prescribed medications for
treating his fiboromyalgiald. (citing Tr. 288). Plaintiff argueghat the ALJ
ignoredthatafter his last date of insured, May and July 2012, he had 16/
positive trigger pointsid. at 89. Plaintiff contends the ALJ erred by finding this

to be a norsevere impairmentThe crux of Plaintiff's argument must beat he is
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more impaired than the ALJ found. But, as discussed above, the evidence dosd

support a greater effect on Plaintiff's ability to work.

Given the ALJ’s alternative findingsfindings suggestive of fibromyalgia,
and evenfifioromyalgia is established, it is a ngevere impairmertno harmful
error has been shown.

ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiff's Motion for Summary Judgment (ECF Nk8) is DENIED.
2. Defendant’s Motion for Summary Judgment (ECF Ng).is
GRANTED.

The District Court Executive directed to file lhis Order, enter Judgment
for Defendantprovide copies to counsel, aB OSE this file.

DATED April 12, 2017

il

THOMAS O. RICE
ChiefUnited States District Judge
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