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Commissioner of Social Security

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
ANDRE JOHNSON, No. 1:16-cv-03062-MKD
Plaintiff, ORDERGRANTING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND DENYING

DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT

SECURITY, ECF Nos. 15, 17

Defendant.

Doc. 19

BEFORE THE COURT are the padieross-motions for summary

judgment. ECF Nos. 15, 17. The partessented to proceed before a magistrate

judge. ECF No. 7. The Court, havingyieved the administrative record and t
parties’ briefing, is fully informedFor the reasons discussed below, the Cour
grants Plaintiff's motion (ECF No. 18nd denies Defendant’'s motion (ECF N

17).
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. 88 405(q);

1383(c)(3).
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqadse to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the codf must uphold the
ALJ’s findings if they are supported by inferences reasonably drawn from th

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a dig
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court “may not reverse an ALJ’s decisionamtount of an error that is harmless.

Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate

nondisability determination.’ld. at 1115 (quotation and citation omitted). The

party appealing the ALJ’s decision generdlgars the burden of establishing that

it was harmed.Shinseki v. Sanders56 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s

impairment must be “of such severity tlna is not only unable to do his previous

work[,] but cannot, considering his age, edtion, and work experience, engagg in

any other kind of substantial gainful wonrlich exists in the national economy
42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88
404.1520(a)(4)(1)-(v); 416.9Ha)(4)()-(v). At sep one, the Commissioner

considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
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-|| ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENT

416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimtas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thiommissioner considers the severity of
claimant’'s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicair mental abilityfo do basic work
activities,” the analysis proceeds tethree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢ke@mant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrmoissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairments as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg
claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to assg

AND DENYING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 4
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the claimant’s “residual functional capacityResidual functional capacity (RFC
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabdé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfomg past relevant work, the Commissioner

must find that the claimant is not didad. 20 C.F.R. 8804.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplabof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawal factors such as the claimant’s {
education and past work expemen 20 C.F.R. 8304.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
Commissioner must find that the claimas not disabled. 20 C.F.R. 88

404.1520(g)(1); 416.920(g)(1). If the claimannhot capable of adjusting to oth

-|| ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENT
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work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 GR-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

step five, the burden shifts thbe Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.960(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).
ALJ’'s FINDINGS
Plaintiff applied for disability insurare benefits and supplemental secur
income benefits on February 17, 2012. 180-86, 187-92. In his disability

insurance benefits application, Plaintiffegled an onset daté January 1, 2006.

Tr. 180. In his supplemental security ino® benefits applicain, Plaintiff alleged

an onset date of January 1, 2011. Tr. 18fe applicationsvere denied initially,
Tr. 95-102, and on reconsideration, Tr. 1X®!- Plaintiff appeared at a hearing
before an Administrative Law Judge (ALan October 15, 2013. Tr. 36-66. At
the hearing, Plaintiff amended the onsdeda April 24, 2011. Tr. 39. On April
29, 2014, the ALJ denied Plaintiff's claim. Tr. 19-28.

At the outset, the ALJ determined thia¢ date last insured is December

2012. Tr. 21. At step one of the seqti@ evaluation analysis, the ALJ found

-|| ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENT
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Plaintiff has not engaged in substangalnful activity since April 24, 2011, the
alleged onset date. Tr. 2At step two, the ALJ found Plaintiff has the following
severe impairments: adjustment disardnixed; history of alcohol-related
psychosis, in remission; and history of rigldwtle failure. Tr. 22.At step three|
the ALJ found Plaintiff does not haa®m impairment or combination of
iImpairments that meets or medically equbks severity of a lted impairment. Tf.
23. The ALJ then concluded that Pl#irhas the RFC to perform medium work

with the following additional limitations:

[The claimant is able] tperform less than the full range of medium work as

defined in 20 C.F.R. 88 404.1567(c)de416.967(c). The claimant could

frequently reach with his right upperteemity. He coulchave contact with

the public less than 10 percent of therkday and only superficial contact
with co-workers.
Tr. 24.

At step four, the ALJ found Plaintiff is able to perform his past relevant
work as a lumber off-beareilr. 27. Alternatively, astep five, after considering
the testimony of a vocational expert, #hie] found there are jobs that exist in
significant numbers in the national economy that Plaintiff can perform, such|as
hand packager and laundry laborer. Tr287-Thus, the ALJ concluded Plaintiff

has not been under a disability, as defined in the Social Security Act, from April

24, 2011, through the date thie decision. Tr. 28.

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
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On February 19, 2016, the Appeéisuncil denied review of the ALJ’s
decision, Tr. 1-6, making that de@sithe Commissioner’s final decision for
purposes of judicial reviewSeed42 U.S.C. 8§ 1383(c)(3).

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
him disability insurance benefits undeatld || and supplemental security incom
under Title XVI of the Social Security AcPlaintiff raises the following issues t
review:

1. Whether the ALJ properly disclieed Plaintiff's symptom claims;

2. Whether the ALJ properly weigh#dtk medical opinion evidence; and

3. Whether the ALJ properly identifiel af Plaintiff's severe impairment
ECF No. 15 at 5-6.

DISCUSSION
A. Adverse Credibility Finding

Plaintiff faults the ALJ for failing taely on reasons that were clear and
convincing in discreditig his symptom claims. ECF No. 15 at 13-19.

An ALJ engages in a two-step analysiddetermine whether a claimant’s
testimony regarding subjective pansymptoms is credibleMolina, 674 F.3d at
1112. “First, the ALJ must determine &ther there is objective medical evider

of an underlying impairment which couldasonably be expected to produce th

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
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pain or other symptoms allegedd. (internal quotation nrts omitted). “The
claimant is not required to show thhts] impairment could reasonably be

expected to cause the severity of thegtom [he] has allegke [he] need only

show that it could reasonably have sad some degree of the symptorwasquez

v. Astrue 572 F.3d 586, 591 (9th Cir. 200@)ternal quotation marks omitted).

Second, “[i]f the claimanmteets the first test and there is no evidence o

N

f

malingering, the ALJ can only reject thaichant’s testimony about the severity of

the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal

citations and quotations omitted). “Gealdindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermine
the claimant’s complaints.td. (quotingLester v. Chater81 F.3d 821, 834 (9th

Cir. 1995);Thomas v. Barnhar78 F.3d 947, 958 (9th Cir. 2002) (“[T]he ALJ

must make a credibility determination withdings sufficiently specific to permit

the court to conclude that the ALHdot arbitrarily discredit claimant’s
testimony.”). “The clear and convimg [evidence] standd is the most
demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,
1015 (quotingMoore v. Comm’r of Soc. Sec. Admi278 F.3d 920, 924 (9th Cir
2002)).

In making an adverse credibility téemination, the ALJ may considenter

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
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alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between his teginy and his conduct; (3) the claimant
daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

This Court finds the ALJ failed tprovide specific, clear, and convincing
reasons for finding that Plaintiff's statements concerning the intensity, persis
and limiting effects of his symptoms “anet entirely credible.” Tr. 24.

1. Motivation to Work

First, the ALJ found Plaintiff's lack of motivation to work impaired his
credibility. Tr. 24-25. An ALJ may propgrconsider the issue of motivation in
assessing credibilityMatney v.Sullivan 981 F.2d 1016, 1020 (9th Cir. 1992);
Tommasetti v. Astru®33 F.3d 1035, 1040 (9th Cir. 2008) (finding an ALJ ma3
draw reasonable inferences regarding axa@ait’'s motivation to work). Here, th
ALJ found Plaintiff's testimony with respetd his motivation to return to work
was “equivocal.” Tr. 24.The ALJ concluded that &htiff admitted he never
really wanted to work, but “might be moated to do so for financial gain.” Tr.
24-25 (citing Tr. 58). The ALJ noted thatJdaly 2012, Plaintiff was interested i
working and hoped his father would hirerhas a laborer in a forest products

company; however, the ALJ found this jold adiot work out or was not realistic.

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
AND DENYING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 10

S

itence,

y

e




10

11

12

13

14

15

16

17

18

19

20

-|| ORDERGRANTING PLAINTIFF’'S MOTION FORSUMMARY JUDGMENT

Tr. 25 (citing Tr. 933). The ALJ further found that in February 2013 Plaintiff
he was interested in returning to workr. 25 (citing Tr. 848). The Court agree
with Plaintiff the ALJ mischaracterizedd?htiff's testimony. ECF No. 15 at 14-
(citing Tr. 25, 58). When asked at the megif he would like to work, Plaintiff

responded that he would, but he also $&dlid not think he was “too capable.”

said

15

Tr. 58. Plaintiff testified he did not think he was capable of working because he is

required “to see my doctor every threentis and get a day off”; in addition,

Plaintiff stated he has unspecified psychosis and rapid thoughts; moreover,
Plaintiff stated he would work if he wasapable” and in his ight mind.” Tr. 58,
60. Plaintiff's statements cited by the Athat he was interested in working to

make money and did not tkitne was capable of warlg do not support a findin

O

of lack of motivation to work. Thiseason is not supported by substantial evidence

in the record.

2. Improvement with Medication

Next, the ALJ found Plaintiff's improveent with medication weakens th
credibility of Plaintiff's allegations. T124-26. An ALJ considers the nature an

effectiveness of any treatment a claimaateives for his allegedly disabling

AND DENYING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 11

d




10

11

12

13

14

15

16

17

18

19

20

symptoms.See20 C.F.R. § 404.1529(c)(3416.929(c)(3) (2011)see alsdNarre

v. Comm’r of Soc. Sec. Admin39 F.3d 1001, 1006 (9€ir. 2006); S.S.R. 96-7

D

(conditions effectively contradd with medication are not disabling for purposes of

determining eligibility fo benefits) (internatitations omitted).

The ALJ’s assertion that Plaintiff impved with medication is contradicted

by the fact that the record demonstrates that Plaintiff continued to experiende

psychotic symptoms even after he betgking medication, as discussed more

fully infra. See, e.g Tr. 441 (in November 2011, Plaintiff reported to provider

Reese Copeland, M.A., that he was exgrasing audio and visual hallucinations;

Plaintiff appeared to be compliant witdiking his medications); Tr. 919 (in Aug

2012, Plaintiff indicated he was complamth medications and denied sympto

! These regulations were also amenddeotive March 27, 2017. The amendmq
also provide that medication and treatmemet important indicators of the intens
and persistence of symptoms. 20 C.B&404.1529(c)(3), 41829(c)(3) (2017).
2S.S.R. 96-7p was superseded by S.S.R3déffective March 16, 2016. The n
ruling also provides that the consistencyaaflaimant’s statements with objectiy
medical evidence and other evidenca factor in evaluating a claimant’s
symptoms. S.S.R. 16-3p at *6. NonetlsleS.S.R. 16-3p was not effective at
time of the ALJ’s decision and therefore does not apply in this case.

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
AND DENYING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 12
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yet treatment provider Marc Shellenberdg@rA., observed Plaintiff apparently
responding to internal stimuli, indicatimgtive psychotic symptoms). This rea
IS not supported by substal evidence in the record.

3. Lack of Objective Medical Evidence

Third, the ALJ found the medical recbdid not support the degree of
psychiatric limitation alleged. Tr22, 24-26. An ALJ may not discredit a
claimant’s testimony as to the severityhid symptoms merely because they aj
unsupported by objective medical evidenBellins v. Massanafi261 F.3d 853,
857 (9th Cir. 2001)Bunnell v. Sullivan947 F.2d 341, 346-47 (9th Cir. 1991).
However, the medical evidentea relevant factor in determining the severity (
claimant’s pain and itdisabling effectsRollins 261 F.3d at 857; 20 C.F.R. 88
404.1529(c)(2), 41629(c)(2) (2011).

As discussed above, the ALJ’s finding Plaintiff less than fully credible
because he lacked motivation to woakd because medication improved his
condition, was not supported by the recoB&cause the ALJ’s other two reaso
for the credibility finding are not cleand convincing, even if the ALJ’'s
consideration of the objective evidence werasonable, there would be no leg3
sufficient basis for the credibility findghsince objective evidence cannot be th
only factor supporting a credibility determination. As such, the credibility fin

is legally insufficient ad the matter must be renged for reconsideration.

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
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B. Medical Opinion Evidence
Plaintiff contends the ALJ erred besauhe gave too much weight to the

opinion of examining psychologist, Jagews, Ed.D; less clearly, Plaintiff

contends the ALJ gave too little weight to the opinions of examining psychiatrist

Jeffrey Jennings, M.D, reviewing physician Eugene Kester, M.D., and Plaintjiff's

treatment providers. ECF No. 15 at 7-13.

There are three types of physiciaf(4) those who treat the claimant
(treating physicians); (2) those wbhgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant
but who review the claimant’s filemgnexamining or reviewing physicians).”
Holohan v. Massanari2z46 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted
“Generally, a treating physician’s opinionrgas more weight than an examinin
physician’s, and an exaniig physician’s opinion carrigaore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters reigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physiciandginion is uncontradicted, an ALJ n|

reject it only by offering “clear andonvincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
AND DENYING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 14
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“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately supported

by clinical findings.” Bray v. Comm’r Soc. Sec. Admif54 F.3d 1219, 1228 (9th
Cir. 2009) (internal quotation markadbrackets omitted). “If a treating or
examining doctor’s opinion is contradect by another doctor’s opinion, an ALJ
may only reject it by providing specific diegitimate reasons that are supported
by substantial evidence Bayliss 427 F.3d at 1216 (citingester,81 F.3d at 830t
3).

The opinion of an acceptable meai source such as a physician or

psychologist is given more weightah that of an “other source3eeS.S.R. 06-

03p (Aug. 9, 2006)vailable at2006 WL 2329939 at *2; 20 C.F.R. § 416.927(a).

“Other sources” include nurse practitioners, physician assistants, therapists
teachers, social workers, and other non-medical sources. 20 C.F.R. 8§
404.1513(d), 416.913(d). The ALJ nemdy provide “germane reasons” for
disregarding an “other source” opinioNolina, 674 F.3d at 1111. However, the
ALJ is required to “consider observatis by nonmedical sources as to how an
impairment affects a claimés ability to work.” Sprague v. Bowe12 F.2d

1226, 1232 (9th Cir. 1987).

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
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1. Examining Psychologist-Jay Toews, Ed.D.

Plaintiff contends the ALJ gaved much weight to the opinion of
examining psychologist Jay Toews, Ed.BCF No. 15 at 9-13. In November
2013, Dr. Toews performed a consultativamnation. Tr. 1221-43. Dr. Toew

opined that after Plaintiff became sober in April 2011 and took psychotropic

|9}

medication as prescribédlaintiff's symptoms of alcohol-related psychosis went

into remission. Tr. 1228. Dr. Toews foer opined Plaintiff’ iistory of cannabis

abuse was currently in sustained futhission, and Dr. Toews diagnosed histo
of alcohol-related psychosis, in remissiand adjustment disorder, mixed. Tr.

1228% It appears Dr. Toews is the onlyusce who diagnosed history of alcohd

*On February 21, 2012, for example, Rtdf reported his medications included
Citalopram (Celexa) (an antidepressaRtazosin (minizide) (for nightmares),
Trazadone (for sleep), and the antipsychotedication Risperdal, prescribed in
both pill form and as an injection every two weeks. Tr. 205, 334.

“Dr. Toews stated the “gross time line given for alcohol abuse indicates
hallucinations and disordered thinkimgs correlated witlalcohol abuse,
suggesting psychotic symptoms were dualtohol abuse.” Tr. 1224. As note(

supra several records contradidt. Toews’ interpretation.

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
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related psychosis, in remission. Tr. 122&e ALJ gave “great weight” to Dr.
Toews’ opinion. Tr. 25.

“Where an ALJ does nokplicitly reject a mediclkopinion or set forth
specific, legitimate reasons for creditioge medical opinion @r another, he
errs.” Garrison, 759 F.3d at 1012 (citingguyen v. Chaterl00 F.3d 1462, 1464
(9th Cir. 1996)). Here, the ALJ failed $et forth specific, legitimate reasons fqr
crediting Dr. Toews’ opinion over the consist®pinions of treating, examining
and reviewing sources.

First, Plaintiff contends the ALJ erred by giving significant weight to Dr.
Toews’ opinion because it is not supported by Plaintiff's treatment records. [ECF
No. 15 at 10. Factors relevant taalwating any medical opinion include the
amount of relevant evidence thapgorts the opinion, the quality of the
explanation provided in the opinion, atieé consistency of the medical opinion
with the record as a whol€rn v. Astrue495 F.3d 625, 631 (9th Cir. 2007).

As noted, Dr. Toews opined Plaintiffsychotic symptomsorrelated with

alcohol abuse and went into remission @R&intiff achieved sobriety. Tr. 1224,

1228. The ALJ accepted Plaintiff's testny he last consumed alcohol on Apr
24, 2011, and thereafter wagah and sober. Tr. 22 (citing Tr. 54). Plaintiff cites
several treatment records after AprillaGhat contradict Dr. Toews’ opinion

Plaintiff’'s psychotic symptoms were reldtt® or caused by alcohol abuse. ECF

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
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No. 15 at 8, 10. For example, after absewen months of sobriety, on Novemk
21, 2011, Plaintiff reported to mental ltbareatment provider Reese Copeland
M.A., he had been experiencing botsual and auditory hallucinations; Mr.
Copeland indicated Plaintiff appeared®taking medication as prescribed; an
there is no mention of substance abue.441. As another example, on
December 21, 2011, Mr. Copeland noted Plaintiff was experiencing symptor
Tr. 395. Mr. Copeland, suspecting sisimee use was increasing Plaintiff's
psychotic symptoms, ordered urinalysisttesults, however, were negative fo
substance abuse. Tr. 395-96. As a furth@mple, on August 23, 2012, Plaint
told treatment provider Marc Shellenberdg®rS., he was takingll medications a
prescribed, denied mentadalth symptoms, and noidence of active substanceg
use was noted; however, Mr. Shellerge nonetheless observed Plaintiff
appeared to be responding to interstahuli, indicating active psychotic

symptoms. Tr. 919. Moreover, as yehather example, in February 2013

s An observed response to internal stinmiusually considered evidence that
corroborates the existence of psychotic sympto&ee, e.qg., Daniel v. Colyin
2014 WL 2813136 at *5 (C.D. Cal. June 2B814) (a treating or examining
physician’s observation that a Plaintiff is responding to internal stimuli may |
medical evidence that corroboragediagnosis of schizophreni&allegos v.
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treatment provider Angelo Ballasiotes.dftm. D., changed Plaintiff's diagnosis
from psychosis NOS to schizophreniatgrid type, again indicating psychotia
symptoms persisted well after Plaintiffdaene clean and sobefr. 847. The ALJ
failed to address the treatment recdtas indicated Plaintiff's psychotic
symptoms did not go into remission afidaintiff attained sobriety. As the
foregoing examples illustrate, Dr. Toevasagnosis of history of alcohol-related
psychosis, in remission, is contradictadtreatment records indicating Plaintiff's
psychotic symptoms persistatter sobriety. The ALJ fied to set forth specific,
legitimate reasons for credigrDr. Toews’ opinion over thieulk of the record as|a
whole, including Plaintiff's treatment records.
Second, Plaintiff contends the ALtred because he found Dr. Toews based
his opinion on a review of the relevanedical records. ECF No. 15 at 11 (citing

Tr. 25). Plaintiff contends Dr. Toews’ opam does not, in fact, appear to be based

Astrue,2008 WL 1734376 at *10 (E.D. Cal. Ad1, 2008) (Plaintiff had no
objective findings of schizophrenia sua$ suspiciousness, preoccupation with
internal stimuli, blunting of affect or loosening of associatioRs;e v. Berryhil|

2017 WL 2417852 at *2 (D. Mont. June 5, 2017) (claimant’s reported chroni

()

auditory hallucinations undermined by lack of observed response to internal
stimuli by mental health care providers).
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on a comprehensive record review. Paintiff points out, the ALJ found Dr.

Toews based his opinion on the resultp®fchological testing and mental status

examination, review of prior records)cha detailed history; and these provided a

“good foundation for his opion.” ECF No. 15 at 10 (citing Tr. 25, 1225-28).

Plaintiff further notes, the ALJ credited Droews’ conclusion Plaintiff's test

results were generally in the low avesagnge, memory arabgnitive functioning

were not impaired, and Plaintiff's testores were sufficient for Plaintiff to
function in a wide range of semi-skitigobs and successfully participate in

vocational rehabilitation. ECF No. 8510 (citing Tr. 25, 1225-26, 1228).

However, Dr. Toews’ opinion referencedly four treatment notes and one

evaluation® despite a record of over 1,100 pages. Plaintiff contends this indi

that perhaps Dr. Toews did not receiveeriew the full record; in any event,

Plaintiff contends, the treatment recalokes not support Dr. Toews’ opinion that

Plaintiff's psychotic symptoms were taely caused by alcohol abuse. ECF Na.

sDr. Toews referenced a June 2@@/CMH evaluation that diagnosed

unspecified psychosis, two Februaryl3CCWCMH treatment records, and two

additional 2013 treatment records, in Jane July, from CWCMH providers. TJ.

1221-22.
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15 at 11 (citing Tr. 1221-22) (records rewied by Dr. Toews). Plaintiff's
suggestion the record was not provided orawed is rejecteds speculative.
Plaintiff contends the ALJ shoulthve given Dr. Toews’ opinion less
weight because it differs markedly frammany treatment records. ECF No. 15 ¢
11-12. The consistency of a medicalropn with the record as a whole is a
relevant factor in evaluating a medical opinidmngenfelter v. Astrues04 F.3d
1028, 1042 (9th Cir. 2007Qrn, 495 F.3d at 631. Plaifitis correct that the ALJ
appears to have overlooked the inconaisgebetween Dr. Toews’ opinion and t
record as a whole, a relevant factor/drd is to consider when weighing a med
opinion. See Orn495 F.3d at 631. Plaintiff also contends Dr. Toews’ statem

that he based his opinion on inforneatiobtained at the evaluation implied Dr.

Toews did not base his opinion upon his egwpf the record. ECF No. 15 at 11

12 (citing Tr. 1228) (Dr. Toews disagreedh Dr. Jennings’ 2007 diagnosis of
psychosis NOS and opined a “diagnosi&tmohol Induced Psychotic Disorder
would have been more consist with facts (obtained at this examination)).” T
Court disagrees because Dr. Toews cthialge relied on both the record review
and the examination results in reaching his conclusions. However, because
Toews’ opinion is inconsistent with tmecord as a wholeubstantial evidence
does not appear to support the ALJ’s reason for crediting the opinion.

Third, Plaintiff contends the ALhsuld have rejected Dr. Toews’ opiniof
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because Dr. Toews assessed functioning in areas Plaintiff has not alleged
limitation. ECF No. 15 at 13. For exarapDr. Toews tested Plaintiff's cognitiy
and memory abilities and opined theéy not interfere with work-related
functioning. Tr. 1228. Plaintiff contendsis finding is irrelevant to his
functioning because he has never alleged deficitesetiareas; instead, Plaintif
has consistently alleged he suffers a psychotic disorder that causes paranoi

visual and audio hallucinations, and thesagipms in turn distract Plaintiff and

interfere with his ability to focus.ECF No. 15 at 13. Heever, relevant evideng

the ALJ should consider includes psychological test resRitgas v Astrue 2010
WL 3663734, at *2 (C.D. Cabeptember 13, 2010) (citir§)S.R. 85-16) (releval
evidence includes history, findingsichobservations from medical sources

(including psychological test results)) hds, even if Dr. Toewtested functioning

"Plaintiff’'s contention he suffers frompsychotic disorder is supported, for

example, by the diagnoses and recordsaihy treatment providers before and
after Plaintiff achieved sobrietySee, e.g.Tr. 283 (in February 2010 Kathleen
Mack, ARNP, diagnosed unspecified plsgsis); Tr. 595 (in August 2011 Rory
Sumners, M.D., noted Pldiff's stated history of “unspecified psychosis”); Tr.
847 (in 2013 Dr. Ballasiotes changed Piiffis diagnosis from psychosis NOS t
schizophrenia, paranoid type).
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in areas Plaintiff has not alleged limitatidhis would not be a legitimate reasor

reject Dr. Toews’ opinion.

Fourth, Plaintiff contends Dr. Toewgsred when he concluded Plaintiff was

capable of employment based on Plaintiffisk of active psychotic symptoms
during the evaluation. ECF No. 15 at 12-citing Tr. 1222) (“By observation h
was not delusional or hallucinating aneéia was no impairment of memory or
intellectual functioning noted.”). It maye error for an ALJ to rely on symptom
free intervals and brief remissions becail®y may not reflect true functional
ability. Garrison 759 F.3d at 1023 n.22 (“With regard to mental disorders, th
Commissioner’s decision must take iatccount evidence indicating that the
claimant’s true functional ability may be substantially less than the claimant
asserts . . . Given the unpredictable sewf mental iliness, [slymptom-free
intervals and brief remissions are getligraf uncertain duration and marked by
the impending possibility of relapse.”J.he ALJ appears to have assessed
limitations based on Plaintiff's lack of yshotic symptoms on a single “sympto
free” occasion, a reason that is not legitimate.

2. Other Medical Opinions

Plaintiff points out Dr. Toews’ opinion is contradicted by several other

medical opinions. Here, because the ¢as®ing remanded for other reasons,
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ALJ should reconsider Dr. Toews’ opinitmgether with the medical and other
evidence.

For example, Plaintiff contendlse ALJ should have credited the 2007
opinion of Jeffrey Jennings, M.D., anawining psychiatrist, who diagnosed
psychosis, not otherwise specified (N®&)d found that it is a severe impairm
ECF No. 15 at 7-9 (citing Tr. 1109-12). .3ennings assessed three marked s
limitations, one marked cognitive limitan, and opined Plaintiff's thought

disorder and symptoms of schizophreinigacted his ability to concentradad

PNt.

pcial

perform higher level taskslr. 1110-11. Because the case is being remanded for

other reasons, the ALJ should reconsider Dr. Jennings’ opinion together wit
medical and other evidence.

In addition, Plaintiff notes that iApril 2011, reviewng physician Eugene

Kester, M.D., diagnosed psychosis NOffl @pined Plaintiff’'s condition had not

medically improved since February211. ECF No. 15 at 7-8 (citing Tr. 1218

¢ Dr. Jennings also diagnosed cannal@gendence and alcol, cocaine, and
amphetamine abuse. Tr. 1110.

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENT
AND DENYING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 24

N the




10

11

12

13

14

15

16

17

18

19

20

20)? Dr. Kester further found treatmenbpiders’ records show they “observe(
[Plaintiff's] response to [internal] isbuli.” Tr. 1218-19 (citing Tr. 289) (note
dated March 4, 2011 from CWCMH statethintiff “appears to be mumbling
softly in response to internal stimuli.”). Significantly, an observed response
internal stimuli is usuallgonsidered evidence thatrooborates the existence of
psychotic symptom¥. The ALJ did not discuss this opinion.

Because this case is being remanded for other reasons, the ALJ shou

consider Dr. Kester’s opinion togethaith the medical and other evidence.

(o

[o]

Plaintiff further, and importantly, points out that treating providers’ records

indicate psychotic symptoms persisted eaftar sobriety, contrary to Dr. Toews

opinion. ECF No. 15 at 8-9.

°Dr. Kester reviewed four treatment recardl'r. 1219. In a report labeled “Re-
exam,” Dr. Kester diagnosed psychadi®S, cannabis dependence, unspecifig
and alcohol abuse. Tr. 1218.
vSee, e.g., DanigP014 WL 2813136, at *5 (a treating or examining physiciaf
observation that a Plaintiff is responditaginternal stimuli may be medical
evidence that corroborates aginosis of schizophrenidrice, 2017 WL
2417852, at *2 (claimant’s perted chronic hallucinationsndermined by lack of
observed response to internal stinlylimental health care providers).
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The ALJ credited very little opinion evedce from “other sources.” Tr. 2
25-26. On remand, the ALJ will reconsider all of the evidence, including the
opinions and records of treating sourcetere, for example, the ALJ only cited
five “other source” treatment records. 26. All indicated Plaintiff was
functioning well. Tr. 26. In April 202, treatment provider Marc Shellenberge
B.S., reported Plaintiff denied experiemgiany mental health symptoms and s:
he felt stable (citing Tr. 639); in M&012 Mr. Shellenberger reported Plaintiff
appeared to be complying with currentdioations and stated medications real
helped him, including with maintainirgjability; Plaintiff remained clean and
sober and seemed to be doing waltirfg Tr. 626); on February 20, 2013,
treatment provider Angelo Ballasioté®harm. D., reported Plaintiff stated he fe
motivated to maintain stability so he coadentually return to work; Plaintiff wg
upbeat, positive, and discussed past anddidtrategies for maintaining sobriet
Plaintiff was taking medications as prabed (citing Tr. 848); five days later, or
February 25, 2013, Dr. Ballasiotes repoiddintiff remained stable, maintainec
sobriety, and did not need to returm foedication management for three mont}
(citing Tr. 847). In the fifth and final treatment provider record cited by the A
on June 19, 2013, Dr. Ballasiotes reportedridfaistated he (1) had no issues W
depression, anxiety, angeriaitability; (2) did not hae paranoid thoughts or

hallucinations; (3) slept well; (4) did nbave thoughts of self-harm or harming
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others; (5) had a significantly improved home life; (6) did not have urges to yise

drugs or alcohol; (7) comtued to attend AA meetingsd church regularly; and
(8) rated himself at 95 on a scale of 0 to 100. Tr. 26 (citing Tr. 808).

However, despite these positive resrother treatment provider records

indicated Plaintiff’'s psychotic symptomsemtinued well after hiperiod of sobriety

began in April 2011. The ALJ does naldaess this evidence. For example, in

December 2011, after Plaintiff had bed@an and sober for about eight months,

treatment provider Dr. Ballasiotes found Ri#f reported he was not doing as well

as previously; Plaintiff explained he was experiencing audio and visual
hallucinations and having paranoid thoughts. ECF No. 15 at 11 (citing Tr. 4
424). As another example, in Februgfi?2 Plaintiff told treatment provider
Reese Copeland, M.A., he was experieng@sgchotic symptoms. Notably, at tf
same time, urinalysis for substance abwss negative. HCNo. 15 at 11(citing
Tr. 340, 347). As a further exampie,August 2012 treatment provider Mr.
Shellenberger observed Plaintiff appeaiete responding to internal stimuli --

recognized symptom of psychoStsECF No. 15 at 12 (citing Tr. 927). As yet

uSee e.g., DanieR014 WL 2813136, at *4 (Dr. Sth concluded there was no
“evidence at all of a thoughlisorder or psychosis” and Plaintiff “did not appea
be responding to internal stimuli."(gallegos 2008 WL 1734376, at *10 (Plainti
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another example, three weeks laterAaigust 23, 2012, Mr. Shellenberger aga

n

observed Plaintiff appeared to be responding to internal stimuli, again indicgting

active psychotic symptoms. ECF No.dt512 (citing Tr. 919). As even more
examples, in October 20Haintiff told Dr. Ballasiotes he was experiencing
auditory hallucinations on a periodic bgdECF No. 15 at 11 (citing Tr. 892); in
February 201®r. Ballasiotes changed Plaiffitt diagnosis from unspecified
psychosis to schizophrenia, parantyigde, indicating psychotic symptoms

persisted despite sobrietgyCF No. 15 at 8 (citing T847); and, in July 2013,

Plaintiff told Mr. Shellenberger he had bdasgaring voices for the last two weeks.

ECF No. 15 at 12 (citing Tr. 802). Notabthjs July 2013 record contradicts th
earlier and more positive June 2013 recdid 808, cited by the ALJ.

Plaintiff does not directly challendke ALJ’s treatment of this and other
evidence; instead, Plaintiff contendggle treatment records refute the ALJ’'s
conclusions.See, e.g ECF No. 15 at 10-11 (citingedical records indicating

psychosis was not in remission eveteaPlaintiff became clean and sob&r)The

e

had no objective findings of schizophrenia such as suspiciousness, preoccu
with internal stimuli, blinting of affect or loosening of associations).

2These include, in part, the recorddm@fating therapist Evelyn Gillihan and
treatment provider Reese CopelabdA. ECF No. 15 at 11, citing.g., Tr. 450
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ALJ is required to “consider observatis by honmedical sources as to how an
impairment affects a claimés ability to work.” Sprague 812 F.2d at 1232.
Because the case is being remanded for other reasons, the ALJ should recg
the remaining medical source records and opinions.
C. Severe Impairments

Plaintiff contends the ALJ impropgrfailed to identify psychosis not
otherwise specified (NOS) as a severe impaitag step two. ECF No. 15 at 7
Specifically, Plaintiff asserts the Alefred when he accegdl Dr. Toews’ 2013
diagnosis of history of alcohol-relatpdychosis, in remission, and rejected Dr.

Jennings’ 2007 diagnosis of psychosis NQ&. Given this matter is being

ynsider

(in November 2011 Plaintiff told Ms. Gillimahe continued tbave auditory and
visual hallucinations, he ignores the voides,hears them three days a week, &
currently they were not as bad as thegt haen before Plaintiff began medicatiq
Tr. 340, 347, 317, 319 (in February dddrch 2012, Plaintiff told Mr. Copeland
he was experiencing psychotic sympg however, urinalysis revealed no

substance abuse); Tr. 801(in July 2013rRithitold Mr. Copeland the voices caf

back “a little for a day or two” after imedication was stolen). The ALJ should

also consider thisvidence on remand.
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remanded for other reasons, including$sess the medical evidence, the ALJ
should conduct a new step two analysis.
D. Remedy

In the event of reversible error, tharties disagree as to the appropriate
remedy. Plaintiff asks this Court to rese for an immediate award of benefits|
ECF No. 15 at 19-20. The Commissioran,the other hand, asserts that the
proper remedy should be to remand forHartproceedings. ECF No. 17 at 9 n

Remand is appropriate when, as in ttase, there are outstanding issueg
must be resolved before a determinattan be made, and it is not clear from th
record that the ALJ would be requiredfitad a claimant disabled if all the
evidence were proplgrevaluated.Benecke v. Barnhgr879 F.3d 587, 595-96 (4
Cir. 2004);Harman v. Apfel211 F.3d 1172, 1179-80 (9th Cir. 2000). On rem
the ALJ should reconsider the credilyilanalysis. Moreover, the ALJ must
reconsider the medical opam evidence, and provide legally sufficient reasong
evaluating these opinions, supported by tarigl evidence. The ALJ may furt
develop the record by ordering additionahsultative examinations and/or takif
additional testimony from psychologicakperts. Finally, the ALJ should
reconsider Plaintiff's RFC and, ilecessary, take adaitial testimony from a

vocational expert which includes all oethimitations credited by the ALJ.
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CONCLUSION

The ALJ’s decision is not supporteg substantial evidence or free of
harmfullegalerror.

IT IS ORDERED:

1. Plaintiff's motion for summary judgment (ECF No. 15BRANTED.

2. Defendant’s motion for summary judgment (ECF No. 1DESIED.

3. Pursuant to sentence fourd# U.S.C. 8§ 405(g), this action is
REVERSED andREMANDED to the Commissioner for further proceedings
consistentvith this Order.

4. The District Court Executive directed to file this Order, enter
JUDGMENT FOR PLAINTIFF , provide copies to counsel, aBtl OSE the file,

DATED this August 1, 2017.

3 Mary K. Dimke

MARY K. DIMKE
US. MAGISTRATE JUDGE
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