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FILED IN THE
U.S. DISTRICT COURT
1 EASTERN DISTRICT OF WASHINGTON

5 Sep 05, 2017
3
4
5 UNITED STATES DISTRICT COURT
6 EASTERN DISTRICT OF WASHINGTON
7||MINDY MERRILL, No. 1:16-cv-03072-MKD
8 Plaintiff, ORDERGRANTING PLAINTIFF'S
MOTION FORSUMMARY
9 VS. JUDGMENTAND DENYING
DEFENDANT'SMOTION FOR
10{| COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
11 ECF Nos. 17, 21
Defendant.
12
13 BEFORE THE COURT are the padieross-motions for summary

14/ljudgment. ECF Nos. 17, 21. The partiessented to proceed before a magistrate
15||judge. ECF No. 5. The Court, havingimved the administrative record and the
16|| parties’ briefing, is fully informed For the reasons discussed below, the Court
17||grants Plaintiff's motion (ECF No. 17) part, and denies Defendant’s motion
18|| (ECF No. 21).

19 JURISDICTION

20 The Court has jurisdiction over thiase pursuant to 42 U.S.C. § 405(g).
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STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orlimsed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqade to support a conclusionld. at 1159
(quotation and citation omitted). Stateffetiently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolationd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondgdlund v. Massanari2z53 F.3d 1152,
1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than ¢
rational interpretation, [theourt] must uphold the ALJ’s findings if they are
supported by inferences reasblyadrawn from the record.Molina v. Astrue,674
F.3d 1104, 1111 (9th Cir. 2012urther, a district court “may not reverse an
ALJ’s decision on account of an error that is harmlegs.” An error is harmless

“where it is inconsequential to the [A) ultimate nondisabilif determination.”
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Id. at 1115 (quotation and citation omije The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiobs be considered “disabled” within

the meaning of the Social Geity Act. First, the dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candogected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. § 423(d)(B). Second, the claimastimpairment must be
“of such severity that he is not only umalo do [her] previous work][,] but cann
considering [her] age, education, and wexperience, engage in any other king
substantial gainful work which exisits the national economy.” 42 U.S.C. §
423(d)(2)(A).

The Commissioner has establishdta-step sequential analysis to
determine whether a claimantisfies the above criteriaSee20 C.F.R. 8
404.1520(a)(4)(i)-(v). At step one glCommissioner considethe claimant’s
work activity. 20 C.F.R. 8§ 404.1520(a)(4)(ilf the claimant is engaged in
“substantial gainful activity,” the Commissier must find that the claimant is n

disabled. 20 C.F.R. § 404.1520(b).
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If the claimant is not engaged inbstantial gainful activity, the analysis
proceeds to step two. At this stepg thommissioner considers the severity of the
claimant’s impairment. 20 C.F.R. 8§ 40820(a)(4)(ii). If the claimant suffers
from “any impairment or combination ahpairments which significantly limits

[her] physical or mental ability to do baswvork activities,” tle analysis proceeds

A4

to step three. 20 C.F.R. § 404.1520(i¢)the claimant’s impairment does not
satisfy this severity threshold, howesythe Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 404.1520(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrorssi to be so severe as to preclude
a person from engaging in substalngainful activity. 20 C.F.R. §
404.1520(a)(4)(iii). If the impairment is asvere or more sexgethan one of the
enumerated impairments, the Commissianest find the claimant disabled and
award benefits. 20 C.F.R. § 404.1520(d).

If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrnhe Commissioner must pause to assgss
the claimant’s “residual functional capacityResidual functional capacity (RFQ),
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitelingtations, 20 C.F.R§ 404.1545(a)(1),

is relevant to both the fourth and fifth steps of the analysis.
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At step four, the Commissioner considetsether, in view of the claimant
RFC, the claimant is capaldé performing work that she has performed in the
(past relevant work). 20 C.F.R. 8§ 404.152QtHiv). If the claimant is capable ¢
performing past relevant work, the Commissr must find that the claimant is
disabled. 20 C.F.R. § 404.1520(f). If thaiolant is incapable of performing su
work, the analysis proceeds to step five.

At step five, the Commissioner consideusether, in view of the claimant

RFC, the claimant is capiagbof performing other work in the national economy.

20 C.F.R. § 404.1520(a)(4)(v). In makitigs determination, the Commissione
must also consider vocational factors sastthe claimant’s age, education and
past work experience. 20 C.F.R. § 404.1520(a)(4)f\he claimant is capable
adjusting to other work, the Commissiomeust find that the claimant is not
disabled. 20 C.F.R. § 404.1520(g)(1). ¥ itlaimant is not capable of adjustin
other work, analysis concludes with a fingithat the claimant is disabled and i
therefore entitled to benefit20 C.F.R. § 404.1520(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed
step five, the burden shifts the Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant

numbers in the national economy20 C.F.R. § 404.1560(c)(Z2eltran v.Astrue
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700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS

Plaintiff applied for Title Il disabilityinsurance benefits on December 1,
2014! alleging a disability onset date of June 25, 2013. Tr. 202-03. The
application was denied initially, Tr. 128-30, and on reconsideration, Tr. 139-
Plaintiff appeared at a hearing befare Administrative Law Judge (ALJ) on
November 2, 2015. Tr. 38-82. On Ded®mn7, 2015, the ALJ denied Plaintiff'y
claim. Tr. 22-32.

At step one, the ALJ found that Plaintiff has engaged in substantial ga
activity from June 25, 2013 through@@ember 26, 2014; however, the ALJ
determined that there has been atiomous twelve month period during which
Plaintiff has not engaged in subdiahgainful activity and continued the
sequential evaluation. Tr. 24. Aepttwo, the ALJ found Plaintiff has the
following severe impairments: posttraatit stress disorder (PTSD), anxiety
disorder, depressive disorder, substaatmese in full remission, right shoulder
degenerative joint disease, cervicajjeleerative disc dease, and obesityd. At
step three, the ALJ found that Pl#fihdoes not have an impairment or

combination of impairments that meetsneedically equals a listed impairment.

! Plaintiff’s protective filing date was November 25, 2014. Tr. 96, 110-11.
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Tr. 25. The ALJ then concluded that Rl&#f has the RFC to perform light work
with the following limitations:
the claimant is capable of performing mental tasks at a level
equivalent to that required of $v3 level jobs. The claimant can
have incidental contact with the giuband is capable of working in
proximity to but not in coordination with coworkers. She can have
occasional contact with supersis. The dominant right upper
extremity frequently egages in reaching, hdling, fingering, and
feeling. The right arm does not engage in overhead reaching. She
capable of maintaining productidavels at 10% below normal and
average production requirements.eStould be absent from work 10
times per year. She can hawecasional stooping, squatting,
crouching, crawling, kneeling, andimbing stairs and ramps. She
cannot climb ladders, ropes, and scaffolds.
Tr. 27. At step four, the ALJ found that Riaif is unable to perform relevant p:
work. Tr. 30. The ALJ found at step fitteat there are otheolps that exists in
significant numbers in the national economy that Plaintiff could perform with
assessed RFC, such as anceftielper and marking clerkr. 31. On that basis,
the ALJ concluded that Plaintiff was not disabled as defined in the Social Se
Act during the adjudicative period, June 2813 to December 7, 2015. Tr. 31-
On March 14, 2016, the Appeals Couraghied review, Tr. 1-4, making t
Commissioner’s decision final for purposes of judicial reviéveet2 U.S.C.
405(g); 20 C.F.R. § 422.210.
ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
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her disability insurance befits under Title Il of the Soal Security Act. ECF Ng
17. Plaintiff raises the following issues for this Court’s review:

1. Whether the ALJ properly weigh#dte medical opinion evidence; and

2. Whether the ALJ properly discliged Plaintiff's symptom claims.
ECF No. 17 at 1.

DISCUSSION
A. Medical Opinion Evidence

Plaintiff faults the ALJ for dicounting the medical opinions of
William Wilkinson, Ed.D.,Cara Alexander, M.D., Klaryn Holgate, LMHC, and
Jesus Nacanaynay. EQlo. 17 at 15-20.

There are three types of physiciat{g) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant

but who review the claimant’s filemonexamining or reviewing physicians).”

Holohan v. Massanari246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).

“Generally, a treating physician’s opinionrgas more weight than an examinin
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of

specialists concerning matters raigtio their specialty over that of
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nonspecialists.”ld. (citations omitted).

If a treating or examining physicianopinion is uncontradicted, an ALJ may
reject it only by offering “clear anconvincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).
“However, the ALJ need not accept the opinion of any physician, including a
treating physician, if that opinion is brief, conclusory and inadequately supported
by clinical findings.” Bray v. Comm’r of Soc. Sec. Adntb4 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&sd brackets omitted). “If a treating ol
examining doctor’s opinion is contrackct by another doctor’s opinion, an ALJ
may only reject it by providing specific dikegitimate reasons that are supported
by substantial evidence Bayliss 427 F.3d at 121&iting Lester v. Chatgi81
F.3d 821, 830-31 (9th Cir. 1995)).

1. William Wilkinson, Ed.D.

On April 9, 2015, Dr. Wilkinson conieted a Psychological/Psychiatric
Evaluation form for the Washington Stdbepartment of Social and Health
Services. Tr. 391-99. He diagnosed RIfiwith PTSD; depressive disorder, and

poly substance dependence in late saosthiull remission.Tr. 393. He opined

ORDERGRANTING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND DENYING DEFENDANT’'S
MOTION FORSUMMARY JUDGMENT -9




10

11

12

13

14

15

16

17

18

19

20

that Plaintiff had a markédimitation in the abilities tgerform activities within 3
schedule, maintain regular attendaras®d be punctual within customary
tolerances without special supervisioomplete a normal work day and work
week without interruptions from psyclogiically based symptoms, and maintait
appropriate behavior inwaork setting. Tr. 393-94. Dr. Wilkinson opined that
Plaintiff had a moderatdimitation in six additionbbasic work activitiesId. He
opined that these limitations would begent for nine to twelve months with
available treatment. Tr. 394. The Agdve some weight to Dr. Wilkinson’s
moderate limitations but oplittle weight to the maréd limitations because (1)
Plaintiff was able to maintain appropriate behavior with treatment providers
others and (2) Plaintiff would have nmre than 10% reduced productivity and
absences a year. Tr. 29-30.

Both of the reasons provided byetALJ fail to meet the specific and

2 A marked limitation is defined as \ery significant limitation on the ability to
perform on or more basic work activity.” Tr. 393.
* A moderate limitation is defined as “tieeare significant limits on the ability to

perform one or more basreork activity.” Tr. 393.
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legitimate standard. The specific and legitimastandard can be met by the ALY

setting out a detailed ankdrough summary of the facts and conflicting clinicg
evidence, stating his interpretatithereof, and making finding84agallanes v.

Bowen 881 F.2d 747, 751 (9th Cir. 1989). TAkEJ is required to do more than

offer his conclusions, he “uast set forth his interpretations and explain why they,

rather than the doats, are correct.”"Embrey v. BowerB49 F.2d 418, 421-422
(9th Cir. 1988). In this case, both reas the ALJ provided we conclusory and
lacked a single citation tibhe record to support tleetermination. The ALJ

provided no citation to the record ofeeence to any evidence that supported H
assertion that Plaintiff was able to main appropriate behavior with treatment

providers and others. Tr. 29-30. Awohally, the ALJ’s determination that

S

Plaintiff would have no more than 10% reduced productivity and 10 absences a

year is a finding addressed in the R&3essment and noethpinion of another

provider. Tr. 27. The practice of egfing a provider’s opinion because it is

* Neither party asserts whether Dr. Wilkimss opinion is contradicted, thus fail
to allege which of the two standardbypto the opinion. ECF Nos. 17, 21.

However, seeing that neghreason meets the lessor standard of specific and

ng

legitimate, it is not necessary for this Colar make a finding as to which standard

applies.
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inconsistent with the RFC determinatisnllogical as the RFC determination is
supposed to be based on an evaluaiidhe evidence, including medical sourc
opinions. See20 C.F.R. 88 404.1520(6304.1545(a)(3) (ThRFC is based on a
the relevant medical and other evidencéhim case record.)Therefore, these
reasons are insufficient undémbrey

Defendant asserts thaetLJ provided a third reason, that Dr. Wilkinso
reports were inconsigte ECF No. 21 at 1&iting Tr. 28). However, the
paragraph of the ALJ’s decision Defendaités is actually a portion of the ALJ’
credibility determination and specificallyfiading that Plaintiff's medical record
failed to support her reported symptonis. 28. In addressing Dr. Wilkinson’s
opinion, the ALJ does not address amyoimsistency in thenedical records,
internally or otherwise. Tr. 29-30. As such, Defendant’s assertiopastdnoc
rationalization, which will not beonsidered by this CourGee Orn v. Astryel95
F.3d 625, 630 (9th Cir. 2007) (The Cowitl “review only the reasons provided
by the ALJ in the disability determinati and may not affirnthe ALJ on a groun
upon which he did not rely.”).

Considering the ALJ provided conclusory reasons for rejecting Dr.
Wilkinson’s marked limitations that 2o meet the specific and legitimate
standard, the case is rema@d for additional proceedings to allow the ALJ to

properly address the opinion.
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2. Cara Alexander, M.D.

On March 12, 2015, Dr. Alexander completed a Psychiatrist Evaluatio
Plaintiff. Tr. 376-80. Dr. Alexandeatiagnosed Plaintiff with PTSD, major
depressive disorder, and borderline traits. 379. Dr. Abxander stated the
following:

These diagnoses are currently sevaand are significantly interfering
with her ability to work. Specificallyin the areas of organization,
concentration, motivation, setre, and interpersonal skills, she
shows impairment. She reported this in the history. | also saw this or
exam by her intense and guardedeipersonal style (which later
calmed significantly when we deloped an alliance). On her
cognitive exam, she showed pamncentration in spelling WORLD
backward. Serial 7s were alsogsiily incorrect. | think this shows
poor concentration since the firstaBswers were correct. She also
showed concrete thinking in herterpretation of the proverb. This
kind of thinking can make it diffidtito interpret people’s intentions

in interpersonal situations and chad to worse anxiety. She also
reported that she has not been grooming herself or feeding herse
well because of her depression. ISimagine that it would be very
difficult for her to maintain a job dhis time due to the severity of her
symptoms.

Tr. 379. Additionally, Dr. Alexandgsrovided the following medical source
statement:

Despite her impairments, the ctaant does show good understanding
in her ability to follow conversain and 3-step command. She shows
good social interaction once sHeels safe. She shows good
adaptation in the sense that slvercame a serious drug problem and
even got a degree in counselin@he showed good memory in her
recall of 3 objects. She showed gadadlity to reason in her judgment
test.

Tr. 379. The ALJ gave little weight to this opinion because (1) it was merely
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conclusory and without a function lynction explanation and (2) it was

inconsistent with the examination. Tr. 30.

|®N

The ALJ’s reasons for rejecting Dklexander’s opinion are not supporte
by substantial evidence. First, whide. Alexander did not complete a RFC
assessment form, she did address skwérlaintiff's abilities on a function by
function basis throughout her opinion, sgieally addressindier concentration,

motivation, self-care, and interpersonal skil&eeTr. 379.

Second, the ALJ found that Dr. Alexander’s opinion was inconsistent \ith

her examination, specifically as to Plaififfmemory and concentration. Tr. 30.
The ALJ found that the “opinion is not fultonsistent with the examination that
showed the claimant with intact recemd remote memory.Tr. 30. However,

Dr. Alexander did not opine that Plairfitsf memory was impaired. Dr. Alexander

specifically found that Plaintiff showeédood memory in her recall of 3 objects]’
Tr. 379. Therefore, there was no inconsistency regarding Plaintiff’'s memory.

Additionally, the ALJ found thabr. Alexander’s opinion regarding
Plaintiff's concentration was inconsistemth the examination results, stating that
upon examination Plaintiff “exhibited gd attention andancertation and was

able to follow a three-step command. eTdlaimant had no difficulty following the

conversation.” Tr. 30. The ALJ’s deterration appears to be based on a premise

that Dr. Alexander’s opinion overstatBthintiff's limitations and the medical
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evaluation showed a lessor degree of sgueHowever, the evaluation reports

stated that Plaintiff “showed poor amntration in spelling WORLD backward.

Serial 7s were also slightly incorredtthink this shows poor concentration singe

the first 3 answers were correcid. Dr. Alexander then opined that Plaintiff
“does show good understanding in her abiidyollow conversation and 3-step

command[s].”Id. Therefore, the ALJ’'s deternation is actually the opposite o

f

what the administrative record shows andot supported by substantial evidernce.

Considering the ALJ failed to provideasons supported by substantial
evidence to support his rejection of Bdexander’s opinion, this case is to be
remanded for additional proceedings to address the opitiea.Hil| 698 F.3d at
1158.

3. Jesus Nacanaynay, MA, MH&)d Kathryn Holgate, LMHC

On April 28, 2015, Mr. Nacanaynaympleted a Mental Impairment
Questionnaire, Tr. 466-70, and on Gmer 19, 2015, Ms. Holgate completed a
similar form. Tr. 573-78. The ALJ mjted the opinions contained on these fqg
because (1) they were based on a fexemesessions with Plaintiff and (2) they
failed to include a narrative section, i is the functional opinion under POM}
DI 24510.060. Tr. 29.

Mr. Nacanaynay and Ms. Holgate are antacceptable medical sources.
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See20 C.F.R. § 404.150ZAcceptable medical sotes are licensed physicians
licensed or certified psychologists, licedsgptometrists, licensed podiatrists, a
gualified speech-language pathologists.). A is required to consider eviden
from non-acceptable medical sources aod-medical sources. 20 C.F.R. 8
404.1527(f An ALJ must give reasons “gaane” to each source in order to
discount evidence from non-acceptable medical souGaanim v. Colvin763

F.3d 1154, 1161 (9th Cir. 2014).

The ALJ’s first reason is sufficient toeet the germane standard. By Mr,.

Nacanaynay’s April 28, 2015 opinion, he tsakn Plaintiff eleven times with thg
first being on November 20, 2014. Tr.7384, 413-23, 433. By Ms. Holgate’s
October 19, 2015 opinion, she had cortgalePlaintiff's treatment plan dated
October 14, 2015. Tr. 553-56. Since tteatment was recent and limited to a
short period of time, the rears meets the germane standas#e?0 C.F.R.
404.1527(f)(1) (the length of the treatment relationship and the frequency of

examination are factors to consider whegighing the opinion of a non-accepts

> Prior to March 27, 2017, the definitiafian acceptable medical source was
located at 20 C.F.R. § 404.1513.
® Prior to March 27, 201The requirement that aklLJ consider evidence from

non-acceptable medical sources wasted at 20 C.F.R. § 404.1513(d).
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medical source).
The ALJ’s second reason does not niketgermane standard. POMS D

24510.060 sets forth the agency’s ofiagapolicy on the completion of Form

SSA-4734-F4-SUP. However, a comipan of Form SSA-4734-F4-SUP and the

forms completed by Mr. Nanoaynay and Ms. Holgate shaWwastic differences.

First, Form SSA-4734-F4-SUP is much shgreentaining only three sections: (

Summary Conclusions containing twefiiyctional abilities andboxes to rate the

level of impairment ranging from no ewdce of limitation to markedly limited
(commonly known as a mental RFC); @¢marks; and (3) Fctional Capacity
Assessmerit. The forms completed by Mr.a¢anaynay and Ms. Holgate conta
seventeen questions, only one of whacliresses the functional limitations
commonly known as a mental RFC. T#466-70, 573-78Several of these

guestions pertain to meeting one of the 12.00 listings, including a symptoms
and the “B Criteria”. Tr. 467, 469, 574dditionally, when addressing the

functional abilities that are commonly knowas the mental RFC, the forms

’ Prior to March 27, 217, this factor sapplied to non-acceptable medical sou
by S.S.R. 06-03p.
® Copy of form located atHoOMAS E. BUSH, SOCIAL SECURITY DISABILITY

PRACTICE 8§ 245.4 (James Publishinigc. 2nd ed., 24th rev., 2017).
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completed by Mr. Nacanaynap&Ms. Holgate have definitions for the degree

limitation, Tr. 467, 574, while Form SSA734-F4-SUP does not. Therefore, the

determination that these contrastingtis are sufficiently alike for POMS DI
24510.060 to apply is not supported lopstantial evidence. Additionally, the
forms completed by Mr. NacanaynaydaMs. Holgate have much more
opportunity for narrative discussidiman does Form SSA-4734-F4-SUP.

Even though the ALJ provided a germane reason for discounting thes

opinions, the case is beingmanded for the ALJ to adelis other opinions in the

record. Therefore, the ALJ is furthestructed to readdress the opinions of Mr.

Nacanaynay and Ms. Holgate upon remand.
B. Adverse Credibility Finding

Plaintiff faults the ALJ for failing terovide specific findings with clear a
convincing reasons for discrediting hengtom claims. ECF No. 17 at 7-15.

An ALJ engages in a two-step anasy determine whether a claimant’s
testimony regarding subjectiveipar symptoms is credi®. “First, the ALJ mus
determine whether there is objectimedical evidence of an underlying
impairment which could reasonably bepexted to produce the pain or other
symptom alleged."Molina, 674 F.3d at 1112 (interhquotation marks omitted).
“The claimant is not required to showatther impairment could reasonably be
expected to cause the severity of thegiom she has alleged; she need only S
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that it could reasonably have cads®me degree of the symptomasquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) émal quotation marks omitted).
Second, “[i]f the claimant meets tfiest test and there is no evidence of
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if she gives ‘specifidear and convinog reasons’ for the
rejection.” Ghanim 763 F.3d at 1163 (internal citatioasd quotations omitted).
“General findings are insufficient; rathéine ALJ must identify what testimony

not credible and what evidence undares the claimant’s complaintsld.

(quotingLester 81 F.3d at 834)Thomas v. BarnharR78 F.3d 947, 958 (9th Cir.

2002) (“[T]he ALJ must maka credibility determination with findings sufficien

specific to permit the court to concludethhe ALJ did not arbitrarily discredit

of

S

tly

claimant’s testimony.”). “Thelear and convincing [evideag] standard is the most

demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,

1015 (9th Cir. 2014) (quotingloore v. Comm’r of Soc. Sekdmin, 278 F.3d 920,

924 (9th Cir. 2002)).

In making an adverse credibility téemination, the ALJ may considénter
alia, (1) the claimant’s reputation for thitlness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduct3) the claimant’s
daily living activities; (4) the claimaigtwork record; and (5) testimony from
physicians or third parties concerning tmature, severity, and effect of the
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claimant’s condition.Thomas 278 F.3d at 958-59.

The ALJ found that while Plaintiff'enedically determinable impairments
could reasonably be expected to caamme of the alleged symptoms, he found
Plaintiff less than fully credible concerning the intensity, persistent and limiti
effects of the reported symptoms. Z¥. The ALJ found Plaintiff's symptom
reports less than fully crdde because (1) the limited treatment for her physic
impairments are inconsistent with hepoeted symptoms, (2) the medical evidg
does not support the severdf/reported symptoms, (Ber cancellation of ments
health appoints is inconsistent with laleged symptoms, ar{d) she held herse
out as available for work through the rgtef unemployment benefits. Tr. 28-]

Considering the case is being remad for the ALJ to further address
medical source opinionsee supra.and the evaluation of a claimant’s stateme
regarding limitations relies in part oretassessment of the medical evidesee,
20 C.F.R. 8 404.1529(c), the Alis further instructed to make a new assessm
to whether Plaintiff's subjective symptonastments are consistewith the recor
as a whole.SeeS.S.R. 16-3p.

C. Remand

Plaintiff urges the Court to remand for immediate award of benefits. B

No. 22 at 1. To do so, the Court must fthdt the record has been fully develo

and further administrative proceedings would not be us&altrison 759 F.3d a
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1019-20;Varney v. Sec. of Health and Human Se®59 F.2d 1396, 1399 (9th
Cir. 1988). But where there are outstandsgyes that must be resolved before a
determination can be made, and it is clear from the record that the ALJ would

be required to find a claimant disablealiifthe evidence were properly evaluat

92

d,
remand is appropriatéSee Benecke v. Barnhas79 F.3d 587, 595-96 (9th Cir.
2004);Harman v. Apfel211 F.3d 1172, 1179-80 (9th Cir. 2000).

Here, it is not clear from the recordatithe ALJ would be required to find
Plaintiff disabled if all the evidence wepeoperly evaluatedFurther proceedings
are necessary for the ALJ to properlyiglemedical opinions in the record and
address the credibility of Plaintiff’'s syrigm reports. The ALJ is instructed to
supplement the record with any outstang evidence and take testimony from a
medical and a vocational expaitta remand hearing.

CONCLUSION

IT IS ORDERED:

1. Plaintiff's motion for summary judgment (ECF No. 17Y3RANTED,
in part, and the matter IREMANDED to the Commissioner for
additional proceedings castent with this order

2. Defendant’s motion for summary judgment (ECF No. 2DENIED.

3. Application for attorney fees mgde filed by sparate motion.

The District Court Executive is dicted to file this Order, enter
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JUDGMENT FOR THE PLAINTIFF , provide copies to counsel, aGBi OSE
THE FILE.
DATED September 5, 2017.
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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