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v. Commissioner of Social Security

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JACQUETTA BELTONTATE,

Plaintiff, No. 1:16:CV-03083RHW
V.
ORDER GRANTING
NANCY A. BERRYHILL DEFENDANT’S MOTION FOR
(PREVIOUSLY CAROLYN W. SUMMARY JUDGMENT

COLVIN), Acting Commissioner of
Social Security,

Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.17 & 21 Ms. BeltonTatebrings this action seeking judicial review, pursuan
to 42 U.S.C. 8 405(g), of the Commissioneitgf decision, which denidaer
application forDisahlity Insurance Benefitsinder Titlell of the Social Security

Act, 42 U.S.C 88 404434. After reviewing the administrative record and briefs

I Nancy A. Berryhill became the Acting Commissioner of So8&durity on January 20, 201Fursuant to Rule
25(d) of the Federal Rules of Civil Procedure, Nancy A. Berryhilllsstuted for Carolyn W. Colvin as the
defendant in this suit. No further &t need be taken to continue this s4i2.U.S.C. § 405(g).
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filed by the parties, the Court is now fully informed. For the reasons set forth
below, theCourt GRANTS Defendant Motion for Summary Judgmeand
DENIES Plaintiff’'s Motion for Summary Judgment

l. Jurisdiction

Ms. Belton-Tateprotectivelyfiled this applicatiorfor Disability Insurance
Berefitson August 5, 2010AR 20, 289-90. Her alleged onset date March 15,
1999 AR 20, 289 Ms. BeltonTate’sapplication was initially denied dfebruary
24, 2011 AR 167-69, and on reconsideration on April 14, 20AR 178-85.

Hearing with Administrative Law Judge (“ALJ"Mary Gallagher Dilley
occurred orAugust 21, 2013, AR 482, November 14, 2013, AR &2, and June
3, 2014, AR 73114 On August 28, 2014the ALJ issued a decision findimgs.
BeltonTateineligible for disability benefits AR 20-41. The Appeals Council
deniedMs. Belton-Tate’srequest for review oMarch 11 2016 AR 1-3, making
the ALJ’s ruling the “final decision” of the Commissioner.

Ms. Belton-Tatetimely filed the present action challenging the denial of
benefits,onMay 10, 2016. ECF No. 3Accordingly,Ms. Belton-Tatés claims are
properly before this Court pursuant to 42 U.S.C. § 405(Q).

[I.  SequentialEvaluation Process
The Social Security Act defines disability as the “inability to engage in an

substantial gainful activity by reason of any medically determinab}sical or

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~2
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mental impairment which can be expected to result in death or which has laste
can be expected to last for a continuous perfatbbless than twelve monthsi2
U.S.C. 88423(d)(1)(A), 1382c(a)(3)(A)A claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to dhos previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. 88 423(d)(2)(A) &
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act.20 C.FR. 88 404.1520(a)(4) & 416.920(a)(4punsburry v.
Barnhart,468 F.3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engageabistantial
gainful activity.”20 C.F.R 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.FR. 88 404.1572 & 416.97#.the claimant is engaged in
substantial activity, he or she is not entitled to disability ben2t€.F.R. 88
404.1571 &416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a severe impairment, or combing

of impairments, that significantly limits the claimant’s physical or mental ability

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~3
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do basic work activitie20 C.F.R 88 4041520(c) & 416.920(c)A severe
impairment is one that has lasted or is expected to last for at least twelve mont
and must be proven by objective medical evideR0eC.F.R. 88 404.15689 &
416.908009. If the claimant does not have a severe impairrneermbination of
impairments, the disability claim is denied, and no further evaluative steps a
required.Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to prectudistantial gainful activity.

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925;

20 C.F.R. 8§ 404 Syiv. P. App 1 (“the Listings”).If the impairment meets or
equals one of the listed impairments, the claimapéissedisabkd and qualifies

for benefitslId. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R.48858D(e)(f) &
416.920(e)f). If the claimant can still perform past relevant work, the claimant i
not entitled to disabilitypenefitsand the inquiry endsd.

Step five shifts the burden to the Commissioner to prove that the claimari

able to perform other work in the national economy, taking into account the

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~4
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claimant’s age, education, and work experie®se=20 C.F.R. 88 404.1519(
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.96T(c)neet this
burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “significant numbers in the
national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)(BEltran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissiongoigerned
by 42 U.S.C. § 405(g)-he scope of review under § 405(g) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal erHitl'v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8§ 405(g)pubstantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a concl&sinddathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotigdrewsv. Shalala53 F.3d
1035, 1039 (9th Cir. 1995)) (etnal quotation marks omittedih determining
whether the Commissioner’s findings are supported by substantial evidence, “g
reviewing court must consider the entire record as a whole and may not affirm

simply by isolating a specific quantum of supporting evidenBebbins v. Soc.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~5
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Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006) (quotihgmmock v. Bowe879
F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district court may not suhetits
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9th Cir.
1992).1f the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recolddlina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see alsarhomas v. Barnhar278 F.3d 947, 954 {<Cir.

2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supportshe ALJ’s decision, ta conclusion must be upheldMloreover,
a district court “may not reverse an ALJ's decision on account of an error that i
harmless."Molina, 674 F.3d at 1113An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisioBhinseki v. Sander§56 U.S. 396, 469.0 (2009).

IV. Statementof Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized her®ls. BeltonTatewas43 years old at the alleged
dateof onset. AR39,123,140,289, 300 Her datelastinsured was December 31,

2004 AR 20, 24, 39, 41123,140,148,167, 316 Shehasa least a high school

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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educationa two year nursing degreamd is able to communicate in Engli®tR
28, 39,318 320 658,963

The ALJfoundMs. BeltonTateto suffer fromdegenerative disc disease o
the lumbar spine, obesity, affective disorder not otherwise specifieetrpostatic
stress disorder, personality disorder not othergjeeified and polysubstance use
disorder AR 24.Ms. BeltonTatepreviously workedasa registered nursé&R 25
39, 151, 2997, 30812, 320, 345Shehas a historyf alcohol, marijuana,
amphetamingheroin,speedand prescription drugse.AR 26, 2932, 34, 3787-
89,129,480, 511, 53810, 605,623,963

V. TheALJ’'s Findings

The ALJ determined th&lls. Belton-Tatewasnot under a disability within
the meaning of the Act fromdarch 15, 1999, halleged date of onsahrough
December 31, 2004, her date last insupdi 41.

At step one the ALJ found thaMs. Belton-Tatehad not engaged in
substantial gainful activitfrom March 15, 1999 through December 31, 2004
(citing 20 C.F.R§ 404.157%t seq). AR 24.

At step two, the ALJ foundVis. Belton-Tatehad the following severe
iImpairmentsdegenerative disc diseadetloe lumbar spine, obesity, affective

disorder not otherwise specified, ptstumatic stress disorder, personality

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~7
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disorder not otherwisgpecified and polysubstance use disorder (citing 20 C.F.R|

§ 404.1520(c))AR 24.

At stepthree, the ALJ found thathrough the date last insurdds. Belton
Tatedid not have an impairment or combination of impairments that meets or
medically equals the severity of one of the listed impairments @.2R.8 404,
Subpt. P, App. 1. ARG-28.

At step four, the ALJ found, through the date last insuréds. Belton-Tate
had the residual functional capacitylifband carry ten pounds frequently and
twenty pounds occasionally; she could stand and/or walk six hours in ametight
workday; she could sit for six hours in the same period; she needed to avoid
concentrated exposure to vibration; and she was able to perform work that req
no more than superficial interactions with coworkers and the public, meaning n
teamwork or involved personal conta8R 28-39.

The ALJdetermined thathrough the date last insuréds. BeltonTatewas
unable to perfornherpast relevant workAR 39

At step five the ALJ found thathrough the date last insured light of her
age, €ucation, work experience, and residual functioaglacity therewerejobs
that exisédin significant numbers in the national economy shat could have

performed AR 4041

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~8
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VI.  Issuesfor Review

Ms. Belton-Tateargues that the Commissioner’s decision is not free of leg
error and not supported by substantial evideBpecifically,she argues the ALJ
erred by: (1)mproperly evaluating Ms. Beltehate’s mental impairments at step
two of the sequential evaluation process;féding to determine Ms. BeltofTate’s
onset date of disability pursuant to SSR28B (3) improperly discrediting/s.
BeltonTates subjective complaint testimongnd(4) improperly weighing the
medicalevidenceat step three of the sequential evaluation procegsna
determining the RFC

VII. Discussion
A. The ALJ did not err at step two.

At step two in the fivestep sequential evaluation for Social Security cases
the ALJ must determine whether a claimant has a medically severe impairmen
combination of impaments. An impairment is found to be not severe “when
medical evidence establishes only a slight abnormality or a combination of slig
abnormalities which would have no more than a minimal effect on an individua
ability to work.” Yuckert v. Bower841 F.2d 303, 306 (9th Cir. 1988) (quoting
SSR 8528). Step two is generally “a de minimis screening device [used] to
dispose of groundless claims,” and the ALJ is permitted to find a claimant lackg

medically severe impairment only when the conclusion is clearly established by

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~9
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record.Webb v. Barnhar433 F. 683, 687 (9th Cir. 2005) (quoti&gnolen v.
Chater, 80 F.3d 1273, 1290 (9th Cir.1996)).

Under step 2, an impairment is not severe if it does not significantly limit
claimant’s ability to perform basic work activitidsdlund v. Massanari2z53 F.3d
1152, 1159 (9th Cir. 2001) (citing 20 C.F.R. § 404.1521(a)(b)). These include t
ability to respond appropriately to supervisiomvoarkers, and usual work
situations. Id. (citing 20 C.F.R. § 40421%b)(5)).

A diagnosis from an “acceptable medical soursach as a licensed
physician orcertified psychologist, is necessary to establish a medically
determinable impairment. 20 C.F.R4@4.1513(d)Importantly however, a
diagnosis itself does not egte to a finding of severit{edlund 253 F.3cat 1159
60 (plaintiff has the burden of proving this impairment or their symptoms affect
her ability to perform basic work activitiesge also Mcleod v. Astrué40 F.3d
881, 885 (9th Cir. 2011).

First, Ms.BeltonTate contends that the ALJ erred when determining that
somatoform disorder was not medically determinable prior to the date last insu
on December 31, 200Zhe ALJ determinethat a somatization disorder is not a
medically deérminablempairment because theredscumented diagnosis for

such a disorder prior to her date last insured, and Ms. B&4tais erratic displays

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~10
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of nonphysiological symptoms was more consigtvith a strategic
misrepresentation of her symptoms.

Ms. BeltonrTate argues that this determination was incorrect for three brie
stated reasongirst, she arguesiting to AR 593 and 65That herproviders found
her to display somatization symptoms in 2003 and 280Wever, a physical or
mental impairment must be established by medical evidence consisting of sign
symptoms, and laboratory findings, and cannot be established on the basis of i
claimant’s symptoms alone. See 20 C.F.R. § 404.1508, and S&®R 96
Additionally, neither of the reports cited to providenadical diagnosis. Dr.
Ashworth states that the results of the testing performed in 2007, years after th
date last insuredyere consistent witbossiblesomatization. AR653,657. Dr.
Gray'’s report states that Ms. Beltdate may be “almost bdering ona
somatization type of problemAR 593.Next, Ms. BeltonTate contends the record
provides two diagnoses in 2009 and 2010 of somatization disorder with an ons
2002.However,neitherChristopher J. Clatku MHC, norRussell Andersgn
LICSW, areacceptable medical sources, artlagnosis from an “acceptable
medical source,is necessary to establish a medicdiyerminable impairment. 20
C.FR. 8404.1513(d)Finally, Ms. BeltonrTate points tdhe June 27, 2014 opinion
of nonexamining psycholagal medical expert Kenneth N. Asher, PhiD.,

contendthat she had a somatization disorder during the relevant pAfO#191.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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The ALJ, however, properly gaveinimal to no weight to Dr. Asher’s opinion for
the reasons set forth in a later section of this oféleg.infraat 20-22, 2425.

Second, Ms. BeltofTateargueghatthe ALJ erredby finding shehad the
severe impairment of “affective disorder not otherwise spetifegtierthan
specifically categorizing her impairment as bipolar disortlee recordshowsthat
a numbewof Ms. BeltonTate’s providers did mention the possibility of bipolar
disorder AR 492, 528, 637, 6490, 95556, 967, 992. Howevetherewas never a
diagnosis of bipolar disorder from an acceptable medical scamdesdiagnosis
from an “acceptable medical sources,’hecessary to establish a medically
determinable impairment. 20 CHE §8404.1513(d)The record also shows that
bipolar dsorder had been ruled out by at least one provider, and while some
providers mentioned the postitly of a bipolar disorder, the record clearly states
there was never any formal diagnosis or objective testing. AR 131, 148, 398, 5
671.0n the other handvs. BeltonTate was diagnosed with “affective disorder
not otherwise specified” by two acceptable medical sowmbesspecifically stated
the diagnosis wagduring therelevant peod. AR 13031, 148.

Furthermore, becausedvBeltonTatewas found to have at least one sever
impairment, this case was not resolved at step two. Herdé\LJ'sstep three and
RFC findings properly incorporated the limitatiom$entified by medical and other

sourcesincluding thosdimitations related tdisting 12.04 for affective disorders,

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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which includes consideration of manic and bipolar syndro2®€.F.R. Pt. 404,
Subpt. P, App. 1, listing 12.04.
Accordingly, the ALXid not errin evaluating Ms. BeltoiTate’s mental
impairments astep two.
B. The ALJ Did Not Err in Not Determining an Onset Date of Disability
Ms. Belton-Tateargues the ALJ failed to mele¢rduty byfailing to
determine a disability onset date pursuant to SSR083

In Social Security caseSSR 8320 directs that “[ijn addition to determining

that an individual is disabled, the decismmakermust also establish the onset date

of disability.” Implicit in this language, is that the individual miisit have been

found disabled by the ALJ, which didthaccur in the case at harids. Belton

Tate contends that the ALJ should have inferred an onset date because she fil

separat@application analaim for Supplemental Security Income disability

benefits under Title XVI in 2013 that was approvwea seprate process\R 22.
Here, he ALJ declined to escalate Ms. Belidate'sTitle XVI application

for Supplemental Security Income disability benefits to her Title 1l disability

insurance benefits application to adjudicate both claims because of the signific

lapse in time between the date last insured in December 2004 and the protecti

May 16, 2013 filing date of her Title XVI application for Supplemental Security

Incomedisability benefitsAR 22, 384, 386The ALJ determined thdlls. Belton

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~13
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Tate’sTitle XVI application should be considered separately from her Title Il
application AR 22.In the case at hanthe ALJ’s decision adgdicated solelys.
BeltonTate’sTitle Il claim for disability insurance benefits during the relevant
time period from the alleged disability onset date of March 15, 1999 through th
December 31, 2004 date last insured and found that she was not dikabigd
this time periodAR 2041

TheCourt addresss Ms. BeltorAlate’sassertions of ALJ error based on
review of the ALJ’s final decision she appealed to this Court finding that she wz:
not disabled at any time during the relevant time period which was based solel
her Title 1l application for disability insurance benefits, regardless of whether a
different adjudicator under a different applicatfded at a much later date
determinedhat she was disableohder a separate claim in a later time pkr&ee
Delgado v. Heckler722 F.2d 570, 572 n.1 (9th Cir. 1983) (where a claimant wa
granted social security disability benefits based on filing a new application, the
Court found that his claim was limited to the period during which he was deniec
disablity benefits by the ALJ on a prior applicatioBecause the ALJ found that
Ms. BeltonrTatewas not disabled at any time during the relevant time period wit
respect to her Title Il application for disability insurance benefits, the question ¢

the date of onset of disability did not arise; therefore, the ALJ was not required

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~ 14
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SSR 8320 to consider the issue of, and obtain medical expert testimony to ass
in, inferring an onset of disability date.

Accordingly, tie ALJ did noerr by notdetermininga disability onset date
because the ALJ determohbls. BeltonTate was not disabled during tredevant
period The record before the ALJ was neither ambiguous nor inadequate to all
for proper evaluation of the evidence asudbstantial evidence supported the ALJ'S
decision thaMMs. Belton-Tatewas not disabled.

C. The ALJ Properly DiscountedMs. Belton-Tate’s Credibility.

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding subjective symptoms is credibdenmasetti v. Astrué33
F.3d 1035, 1039 (9th Cir. 2008jirst, the claimant must produce objective
medical evidence of an underlying impairment or impairments that could
reasonably be expected to produce some degree of the symptoms &dleged.
Second, if the claimant meets this threshold, and there is noatifre evidence
suggesting malingering, “the ALJ can reject the claimant’s testimony about the
severity offher] symptoms only by offering specific, clear, and convincing reaso
for doing so.”Id.

In weighing a claimant's credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman

reputation for lying, prior inconsistent statements concerning the symptoms, ar

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~15
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other testimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed cours
treatment; and (3) the claimant's daily activiti€dmolen 80 F.3dat 1284. When
evidence reasonably supports either confirming or reversing the ALJ's deitision
Court may not substitute its judgment for that of the Alaktkett v. Apfel180
F.3d 1094, 1098 (9th Cir.1999).

In this case, there mubstantiabffirmative evidence of malingeringhe
ALJ stated that Ms. Beltefate has been exaggerating the nature and severity g
her impairments in a strategic manf@arsecondary gain in theay of the
continuation of state assistance and for the purpose of recprasgription drugs
AR 29, 3334.The ALJ also noted objective medical evidence with respect to
symptoms exaggeration, a tendency to be manipulative, and poor moti¥dRion
29-34,538, 539 Dr. Gray described Ms. Beltehate’s performance as
“exaggerated AR 22, 511-12. She became angry when Dr. Andrews alluded to
needing more proof regarding her alleged physical disability and walked out,
displaying normal gait and station, when her complaint of disability was not
accepted on face value, rejecting free medical treatrA&80, 613, 623She has
indicated that she is seeking controlled substances, would not allsglfb@be
evaluated without being given drugs first, and stormed out of the ER without ar

issue, and dragged her foot while walking though she exhibitestifethgth in her

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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lower extremities. AR 3@31,54552,694-703. Additionally, Dr. Jay Toews,
conductedSIMS and the Minnesota Multiphasic Personality Inventory (MA2PI
tests whichndicated a high probability of symptom exaggeration and/or
fabrication, tlat Ms. BeltonTatetended to be manipulative, and suggested poor
motivation AR 3233, 53639. Dr. Scottolini stated Ms. Beltehate is prone to
exaggeration, poor effort, crudity of expression, and even feigning symptoms, :
henotedher tests indicatmalingering. AR 129135 This affirmative evidence
alone is sufficient to support a negative credibility determinaSeeBenton ex.
el. Benton v. Barnhar831 F.3d 1030, 1040 (9th Cir.200@nding of affirmative
evidence of malingering will support a rejection of a claimant’s testimony).
Further, in addition to identifying malingering, the ALJ provided other
specific, clear, and convincing reasons to rejectBédtonTates credibility. AR
29-34. Including inadequizly seeking medical treatment and failing to follow
prescribed treatmentgpeated and frequent inconsistent statements and
inconsistencyn the record; and activities of daily living that are inconsistent with
her alleged level of impairmend. All of which independently constitute legally
sufficient reasons supported by the record for the ALJ’s credibility determinatio

in addition to the affirmative evidence of malingering.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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The Court does not find the ALJ erred when assessing Ms. BEdtia's
credibility becausef the affirmative evidence of malingering, and reported
disabling impairments are inconsistent with the record as a whole.

D. The ALJ Properly Weighedthe Medical Evidence.

1. LegalStandard.

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weight to be given to their opinions: (1) treating
providers, those who actually treat the claimant; (2) examining providers, those
who examine but do not treat the claimant; and (3}examining providers, those
who neither treat nor examine the claimamister v. Chater81 F.3d 821, 830 (9th
Cir. 1996 (as amended)

A treating provider’s opinion is given the most weight, followed by an
examining provider, and finally a na@xamining providerld. at 80-31. An ALJ
may reject the opinion of a naxamining doctor by reference to specific evidenc
in the medical recordsee Sousa v. Callahait43 F.3d 1240, 1244 (9th Cir. 1998).
In the absence of a contrary opinion, a treating or examining pr&sva@nion
may not be rejected unless “clear and convincing” reasons are praddat830.

If a treating or examining provider’s opinion is contradicted, it may only be
discounted for “specific and legitimate reasons that are supported by substanti

evidence in the recordld. at 83031.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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2. The ALJ properly assessed thevidence at step three

Ms. BeltorTate contends that her impairments meet the criteria of the

“paragraph Bisting. A claimant is presumptively disabled and entitled to benefits

if he or she meets or equals a listed impairmiém.istings describe, for each of
the major body systems, impairments which are considered severe atmgh

prevent a person from performing gainful activity. 20 C.F.R. 88§ 404.1525,

416.925.
At stepthreeof the sequential evaluation process, it isdlagmant's burden
to prove thaherimpairmens mestor equalone of the impairments listeQviatt v.

Com'r of Soc. Sec. AdmiiB03 F. App'x 519, 523 (9th Cir. 2008)oopai v.

Astrue 499 F3d 1071107475 (9th Cir.2007)Burch v. Barnhart400 F.3d 676,
683 (9th Cir.2005). To meet a listed impairment, a disability claimant must
establish thalhercondition satisfies each element of the listed impairment in
guestionSee Sullivan v. Zeblef93 U.S521, 530 (1990)Tackett v. Apfell80

F.3d 1094, 1099 (9th Cir.1999). To equal a listed impairment, a claimant must
establish symptoms, signs, and laboratory findings at least equal in severity an
duration to each element of the most similar listed imnpemt. Tacketf 180 F.3d at

10991100 (quoting 20 C.F.R. 404.1526).

TheparagraplB criteria are met when at least two of the following are met:

marked limitations in activities of daily living; marked limitations in social
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functioning; marked limitations in concentration, persistence, or pace; or repea
episodes of decompensation. The ALJ made specific findings in each of the fol
functional areas, per 20ER. 88 404.1520a, 416.920a. RB-21. In activities of
daily living, the ALJ found a mild restrion; in social functioning, th&LJ found
moderate difficultieswith regard to concentration, persistence or pace, the ALJ
foundmild difficulties; andthe ALJ found no episodes of decompensatidd 27.

Ms. BeltonrTate argues that the ALJ erred at step three by giving significa
weight to the opinion of neaxamining State agency psychologist James Bailey,
Ph.D., that she did not meet the paragraph B criteria (AR 27, 38, 135), and by
giving minimal to noweight tothe opinion of norexamining psychological
medical expert Kenneth Msher, Ph.D. that she did meet the paragrdpleriteria
(AR 37-38, 1192).

Importantly,Ms. BeltonTateattempts to meet her burden of establishing
that she meets the paragh Blisting based only oherrejection of Dr. Bailey’s
opinion andheracceptance dbr. Asher’'sopinion. Howeverthe ALJ properly
discountedr. Asher’'sopinion.An ALJ may reject the opinion of a non
examining doctor by reference to specific evidendfe medical recordsee
Sousa v. Callahari43 F.3d 1240, 1244 (9th Cir. 1998he ALJ’s decision
specifially notedDr. Ashets opinion as to the paragraghcriteriaand provided

reasons for giving the opinion minimal to no weight. AR387 1192.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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The ALJ gave minimal to no weight to Dr. Asher’s opinion§/sf Beltorr
Tate’sfunctioningprior to the date last insurée@cause Dr. Asher stated tiéd.
BeltonTate’ssevere psychological issues began in late 2001 and “[ijndicated tH
the sole basis for his opon was the claimant’s testimony,” adul not refer to

any specific objective evidence in support of this particular opid&137, 1187

1193.He expressed his assessment was otherwise supported by the claimant’s

inappropriate behavior during medical examination, as well as her frequent fail
to complete mental health examinations.” B& 1188 However, as stated above,
the ALJ properly discredited Ms. Beltdrate and found that harappropriate
behavior and lack of cooperation with psychological examinations was indicatiy
of her general lack of credibility regarding her physical and social functioARg
38.An ALJ may discoungévena treating provider’s opinion if it is based largely
on the claimant’s selfeports and not on clinical evidence, and the ALJ finds the
claimant not credibleéGhanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014).

Dr. Asher’s opinion was also given minimal to no weight because it is
inconsistent with the record as a whole and Ms. Belte was not as limited as
Dr. Asher asserts. AR 38. The record demonstrates th&éten-Tatewas able
to work in a skilled prfiession, as a nurse, despite-presting psychological issues
and concurrent substance abuse, and she generally lacked any psychological

treatment prior to her date last insured. An ALJ may properly reject an opinion
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provides restrictions that appeaconsistent with the claimant’s level of activity.
Rollins v. Massanayi261 F.3d 853, 856 (9th Cir. 200The ALJ alsaave
minimal to no weighto Dr. Asher’s opinion, in part, because he “gave undetaile(
references to a variety of exhibits, the meyoof which are subsequent to the
relevant period for this decisiorAR 38, 1191, 1192An ALJ can reject a doctor’s
assessment that is not substantiated by medical evidence relevant to the perio
guestion. Sedohnson v. ShalaJ&0 F.3d 1428, 1433 (9th Cir. 1995).

Additionally, the ALJ’s findings are also supported by the medical opinion
of Dr. Bailey,who determined, after reviewing the evidence, st Beltor
Tate’smental impairments did notest a equal the paragraphlBting. AR 26-
27,131 Dr. Bailey opined thaws. BeltonTate had mild restrictions in activities
of daily living and mild difficulties in maintaining concentration, persistence or
pace; moderate difficulties in maintaining social functioning; and no episodes 0
decompensation of extended duration. AR 131. While Dr. Bailey provided this
medical opinion in November 201the ALJ afforded the opinion significant
weightbecause it isonsistent with Ms. Belteitate’s evidence aherecord prior
to her date lasnsured. AR 26.

Furthermore, the ALJ supported her determination that Ms. Békte did
not meet the requirements of paragraph B by significant reference to the recort

Ms. BeltonrTate’s level of psychological functioning. Including the fact that Ms.
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BeltonTate wagyainfully employed as a nurse during part of the relevant period

despite psychological impairment since at least 1985, and concurrent drug use.

26, 396, 8788, 107, 345, 3002. Additionally, following her alleged onset date in
1999, Ms. Beltorlate ha no documented mental health care prior to a
prescription in April 2002, then no subsequent treatment until August 2003, the
no medical treatment until June 2004 for a neck injury and one time each durin
the following two months during which she reqeelsanantidepressanthough
none was given at the time because she did not appear to have any psychomo
depressionAR 26-27, 492, 59@7. In November 2004, Ms. Beltehate denied

any need or diagnosis of mental health problems, and she has no dodumente
instances of psychiatric hospitalizations prior to her date last insure?7 AR9
84.Additionally, Ms. BeltonTate testified to using public transportation, visiting
museums, and maintaining friendships during the period prior to the date last
insurel. AR 27,87-88.

When the ALJ presents a reasonable interpretation that is supported by
substantial evidence, it is not the role of the courts to segoesss itRollins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 2001). The Court “must uphold the ALJ'
findings if they are supported by inferences reasonably drawn from the record.
Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2018¢e alsolrhomas v.

Barnhart 278 F.3d 947, 954 {&Cir. 2002) (if the “evidence is susceptible to more
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than one rational interpretation, one of which supports the ALJ’s decision, the
conclusion must be upheld”).

The ALJ properly considered whether Ms. Belftatés impairments met
the paragraph Bsting and did not err in determing thatthelisting wasnot met.

3. Dr. Asher.

Dr. Asher, Ph.D., waanonexaminingpsychological medical expert that
provided a medical source statement in June 2014. AR1185. The ALJ gave
minimal to no weight to Dr. Asher’s opinions regarding Ms. Bellate’s
functioning prior to the date last insured. AR3. Ms. BeltorTate catends that
the ALJ erred in rejecting the opinions of Dr. Asher and not incorporating the
severe limitations he asserts when assessing the RFC.

As previously statednd only briefly addressed hetbe opinions of Dr.
Asher were properly rejecteflupraat20-22. The ALJ gave minimal to no weight
to part of Dr. Asher’s opiniof Ms. BeltonrTate’sfunctioningprior to the date
last insuredn partbecauseét wasbased on Ms. Beltefate’s subjective
complaintsandthe ALJ properly discredited Ms. Ben-Tate and found that her
inappropriate behavior and lack of cooperation with psychological examination
was indicative of her general lack of credibility regarding her physical and socig

functioning AR 38.An ALJ may discounévena treating provider’s opinion if it

Is based largely on the claimant’s sedports and not on clinical evidence, and the
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ALJ finds the claimant not credibl&hanim 763 F.3cht1162.Dr. Asher’s

opinion was also given minimal to no weight becauseintdgnsistent with the

record as a whole and Ms. Beltdate was not as limited as Dr. Asher asserts. AR

38. An ALJ may properly reject an opinion that provides restrictions that appear

inconsistent with the claimant’s level of activiBolling 261 F.3cat856. The ALJ

also gave minimal to no weigtd Dr. Asher’s opinion, in part, because he “gave

undetailed references to a variety of exhibits, the majority of which are subsequent

to the relevant period for this decisio®R 38, 1191, 1192An ALJ can rgect a
doctor’'s assessment that is not substantiated by medical evidence relevant to |
period in question. Sel®hnson 60 F.3dat 1433.

In assigningminimal to noweight to Dr.Asher’sopinion, the ALJ supported

the determinatioby reference to speatfievidence in the medical record amith

specific and legitimate reasons supported by substantial evidence in the record.

Thus, the ALJ did not err in her consideration of Asher’sopinionor in
assessing the REFC

4. The ALJ properly considered helongitudinal record.

Ms. BeltonrTate very brieflycontends that the ALJ erred by genergilying
minimal weight tomedical opinion evidence subsequent to the date last insured
and not using those opinions to determine Ms. Beltate’s onset of disabilit

pursuant to SSR 820.
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However, a previously stated, SSR-2B directs that “[ih addition to
determining that an individual is disabled, the decisionmakest also establish
the onset date of disabilityThe individual must have first been foundabed,
which did not occur in the case at haBdcause the ALJ found thists. Beltor
Tatewas not disabled at any time during the relevant time period with respect t
her Title 1l application for disability insurance benefits, the question of the date
onset of disability did not aris@herefore SSR 8320 does not apply in the instant

case andhe ALJ was not required by SSR-83 to consider the issue of, and

obtain medical expert testimony to assist in, inferring an onset of disability date.

Furthermore, not only does SSR not apply in the case at haAdJaran reject a
doctor’'s assessment that is not substantiated by medical evidence relevant to {
period in questionSee Johnsqr60 F.3dat1433.

Accordingly,the ALJ did not err in assigning minimal weight to several

medical opinions given after the date last insured, and the ALJ did not err by n(

determining a disability onset date because substantial evidence supported the

ALJ's decision thaWis. Belton-Tatewas not disabled.
VIII. Conclusion
Having reviewed the record and the ALJ’s findings, the Court finds the
ALJ’s decision is supported by substantial evidence safree fromegal error.

Accordingly,IT IS ORDERED:
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1. Plaintiff's Motion for Summary JudgmerECF No. 17, is DENIED.
2. Defendant’s Motion for Summary JudgmeBCF No. 21, is
GRANTED.

3. Judgment shall be enteredn favor of Defendantand the file shall be
CLOSED.
IT IS SO ORDERED. The District Court Executive is directed to enter this Ordg

forward copies to counsel aotbse the file

DATED this 31stdayof March 2017

s/Robert H. Whaley
~ROBERT H. WHALEY
Senior United States District Judge
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