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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
RHONDA KAY CHANDLER, No. 1:16-cv-03096-MKD

Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY

VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT

SECURITY, ECF Nos. 14, 26

Defendant.

Doc. 28

BEFORE THE COURT are the padieross-motions for summary

judgment. ECF Nos. 14, 26. The partessented to proceed before a magistrate

judge. ECF No. 6. The Court, havingiewed the administrative record and the

parties’ briefing, is fully informedFor the reasons discussed below, the Cour

denies Plaintiff’'s motion (ECF No. 14hd grants Defendant’s motion (ECF Na.

26).
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. 88 405(q);

1383(c)(3).
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqadse to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the codf must uphold the
ALJ’s findings if they are supported by inferences reasonably drawn from th

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a dig
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court “may not reverse an ALJ’s decisionamtount of an error that is harmless.

Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate

nondisability determination.’ld. at 1115 (quotation and citation omitted). The

party appealing the ALJ’s decision generdlgars the burden of establishing that

it was harmed.Shinseki v. Sanders56 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s

impairment must be “of such severity tlna is not only unable to do his previous

work[,] but cannot, considering his age, edtion, and work experience, engagg in

any other kind of substantial gainful workich exists in the national economy/”
42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R.
88 404.1520(a)(4)(1)-(v); 41820(a)(4)(i)-(v). At step one, the Commissioner

considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the efant is not disabled. 20 C.F.R.
88 404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thiommissioner considers the severity of
claimant’'s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicair mental abilityfo do basic work
activities,” the analysis proceeds tethree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢ke@mant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrmoissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairments as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg
claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to assg

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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the claimant’s “residual functional capacityResidual functional capacity (RFC
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88

404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps o
analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabdé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv
If the claimant is capable of perfomg past relevant work, the Commissioner
must find that the claimant is not didad. 20 C.F.R. 8804.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to S
five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplabof performing other work in the national economy.

20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawal factors such as the claimant’s {
education and past work expemen 20 C.F.R. 8304.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afljusting to other work, the
Commissioner must find that the ctaant is not disabled. 20 C.F.R.

88 404.1520(g)(1); 416.920(g)(1). If the aint is not capable of adjusting to

“||ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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other work, analysis concludes with a fingithat the claimant is disabled and i
therefore entitled to benefits. 20 GRE-88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

step five, the burden shifts thbe Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.960(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff applied for Title Il disabilityinsurance benefits and Title XVI

S

supplemental security income benefitsJoity 13, 2010, alleging a disability onget

date of December 1, 2009. Tr. 213-Zhe applications were denied initially,

Tr. 100-01, and on reconsideration, Tr. XiR- Plaintiff appeared at a hearing

before an Administrative Law Judge (Alah) September 7, 2012. Tr. 35-99. On

December 11, 2012, the ALJ denied Pldfisticlaim. Tr. 14-34. On June 19,
2014, the Appeals Council denied revjéw. 1-6, making the Commissioner’s
decision final for purposes of judicial revieseet2 U.S.C. 1383(c)(3); 20 C.F.
88 416.1481, 422.210. On M&2, 2015, the District Court remanded the ALJ
decision concluding “thereere multiple errors in the prior decision, including

failure to address Listing 12.05C, fa#uto include borderline intellectual

“||ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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functioning as a severe impairment, peh in some of the analysis of the
claimant’s statements, and problems imeaf the opinion analysis.” Tr. 557
(citing Tr. 698-722). Plaintiff appeared a second hearing before the ALJ on
March 2, 2016. Tr. 647-62. The ALJ dediPlaintiff's claim for a second time

March 22, 2016. Tr. 554-78.

on

First, the ALJ found that Plaintiff met the insured status requirement of the

Social Security Act through December 2013. Tr. 560. At step one, the ALJ
found that Plaintiff has not engaged ubstantial gainful activity since Decemb
1, 2009. Tr. 560. At step two, the Alfound Plaintiff has the following severe
impairments: degenerative disc diseasthefspine, affective disorder, anxiety
disorder, substance abuse disorder, antleataal disability. Tr. 560. At step

three, the ALJ found that Plaintiff does m@tve an impairment or combination

impairments that meets or dieally equals a listed impanent. Tr. 561. The ALJ

then concluded that Plaintiff has the Rte(perform light work, with the following

non-exertional limitations:

The claimant can lift and/or cartywenty pounds occasionally and ten
pounds frequently, can stand and/or walk, and sit for about six hours i
eight-hour day with usual breaks)d can push, and/or pull without

limitation other than within the lift/cay limitations. She has no postural or
environmental limitations. The claimacén perform simple, routine tasks

and follow short, simple instructions doing work that needs little or no

er

Df

N an

judgment. She can perform simple dutiest can be learned on the job in a

short period of less than 30 days. Thamant can respond appropriately
supervisors and coworkers, and caalddth occasional changes in the

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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workplace environment. She can haoeasional exposure to or interactig
with the general public.

Tr. 564. At step four, the ALJ found thalaintiff is unable to perform any past
relevant work. Tr. 570. The ALJ foundsiep five that therare other jobs that
exists in significant numbers in the national economy that Plaintiff could pert
within her assessed RFC cbuas production assemblefectronics worker, and
agricultural produce sorter. Tr. 571. On that basis, the ALJ concluded that
Plaintiff was not disabled as defingdthe Social Security Act during the
adjudicative period. Tr. 572.
ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
her disability insurance befits under Title Il and supplemental security incon
benefits under Title XVI of the Social Security Act. ECF No. 14. Plaintiff rai
the following issues for this Court’s review:

1. Whether the ALJ properly found that Plaintiff's impairments do not

a listing impairment at Step Three,
2. Whether the ALJ properly discrediélaintiff's symptom claims; and
3. Whether the ALJ properly weigth¢he medical opinion evidence.

ECF No. 14 at 1.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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DISCUSSION
A. Step Three

Plaintiff argues the ALJ erred by improperly finding that Plaintiff did nqt
meet the requirements of Listing 12.05Cxtellectual Disability. ECF No. 14 at
4-9.

At step three, thA&LJ must determine if a claiant’s impairments meet or
equal a listed impairmen®0 C.F.R. § 404.1520(a)(4)(iii). The Listing of
Impairments “describes each of thejondody systems impairments [which are
considered] severe enough to preweamindividual from doing any gainful
activity, regardless of his or her agdueation or work experience.” 20 C.F.R.
8§ 404.1525. To meet a listed impairment)amant must estéibh that she meets
each characteristic of a listed impaimheelevant to her claim. 20 C.F.R.

8§ 404.1525(d). The claimabears the burden of estabiisg she meets a listing
Burch v. Barnhart400 F.3d 676, 683 (9th CR005). If a claimant meets the
listed criteria for disability, she will be found to be disabled. 20 C.F.R.

88 404.1520(a)(4)(iii).

In the introductory paragraph to Liisg 12.05, intellectual disability is
defined as “significantly subarage general intellectual function with deficits in
adaptive function initially manifested during the developmental period; i.e., the

evidence demonstrates or supports oak#te impairment before age 22.” 20

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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C.F.R. Pt. 404. Subpt. P, App. 1. 3atisfy Listing 12.05C, a claimant must
demonstrate (1) a valid verbal, performaraefull scale 1Q of 60 through 70; (2)
deficits in adaptive functioning which manifested prior to age 22; and (3) a

physical or mental impairment imposing aaiditional and significant work-relat

D

limitation of function. 20 C.F.R. Pt. 404ulspt. P, App. 1 8 12.05(C). Deficits |n

adaptive functioning are shown by “signifi¢dimitations in at least two of the

following skill areas: communication, sal&re, home living, social/interpersona
skills, use of community resources,fsdirection, functional academic skills,
work, leisure, health, and safety[.]” &ynostic and Statistical Manual of Menta|l

Disorders (5th ed.) (DSM-\A).

! Plaintiff complains that the ALJaflates Listing 12.05C and 12.05D by
employing the definition of deficits in agtive functioning detailed here. ECF No.
14 at 9. The Court finds this argument todothout merit. First, the requirements
of 12.05D are distinct from those listed aboB®ee20 C.F.R. Pt. 404. Subpt. P,
App. 1 8§ 12.05(D) (“A Valid verbal, perforance, or full-scale IQ of 60 through
70, resulting in at least two of the follavg: 1. Marked restriction of activities of
daily living; or 2. Marked difficulties inmaintaining social functioning; or 3.
Marked difficulties in maintain concentratigoersistence, orgee; or 4. Repeated
episodes of decompensation, each ofrekiuration.”). Converdy, the definition

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 10
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First, the ALJ found that Plaintiff didot demonstrate deficits in adaptive

=)

functioning that manifestegrior to age 22 because hestiory is inconsistent wit
such a finding. Tr. 563. Specifically glALJ cited that Plaintiff was never in
special education, she denied evenpaliagnosed with a learning disability, and
Plaintiff got good grades in school untilestiropped out in the eighth grade due to
pregnancy. Tr. 530. The Alalso considered that Riéif is able to care for
herself, she raised three children on henoshe worked aswaitress and as a

CNA for years to support herself and heildien, she drives herself to work and

appointments, she can cook, clean,ratteppointments, and communicate without

difficulty. Tr. 563.

In contrast, Plaintiff cites evidenceathPlaintiff has difficulty with math,
reading comprehension, and concentratiB&F No. 14 (citing Tr. 40, 65, 82, 249,
518, 529, 535, 657). Plaintiff also @tevidence that she only finished school
through the seventh gradg, 651, and failed to obtaiher GED despite several

attempts, Tr. 530. ECF No. 14 at 6aiRtiff argues that substantial evidence

cited by the ALJ only requires significant limitons in much broader categorie

U)

Furthermore, even if the ALJ erred itiig DSM-V to define deficits in adaptive
functioning, any error was harmlesstls ALJ properly discounted Plaintiff's
gualifying 1Q scores.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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supports a finding that Plaintiff hakkficits in adaptive functioning which

manifested before age 22 ECF No. 14 at 6. Howekehe question for this court

is whether substantial evidensepports the ALJ’s findingHill, 698 F.3d at 115
The Court finds that it does. The eviderPlaintiff offers showing low academi

achievement does not undermthe ALJ’s conclusion.

.

C

Next, the ALJ considered Plaintiff's I@sting, and found that she does not

have a valid verbal, performance, or cuative 1Q score of 70 or below. Tr. 56
64 (“Although the record includes loeomposite scores from psychological

testing, there are reasons to doubt the vigratthese scores.”). Plaintiff has tw
scores that are 70 or below, however,Ahd discounted both as invalid. First,

Dr. Dougherty found that Plaintiff had a full-scale I1Q score of 70 based on V

? Plaintiff argues that the ALJ was required to find that Plaintiff had deficits if
adaptive functioning before age 22 because of the prior district court opinior
which cited law that if a Plaintiff is fond to have valid 1Q scores under Listing
12.05C, they are presumed to have hadndlari 1Q before ag@2. ECF No. 14 a
7. As is evident from the prior court’'siomn, such a finding is predicated on t
ALJ finding that Plaintiff hawalid qualifying IQ scoresSeeTr. 718-20.
However, the ALJ properly discount@thintiff's 1Q scores, making any
assumption about their applicabiliyfore age 22 irrelevant.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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Range Achievement Test 4. Tr. 533.eTALJ discounted this opinion because

Dr.

Dougherty indicated that though apparentiid, the results “may indicate a lower

level of function than normal given [Plaiff's] cold and anxiety.” Tr. 563 (citing

Tr. 532). Dr. Dougherty also noted thatilgPlaintiff was not clearly malingering

during testing, there were significant discrepancies in hereggbrts; he went on
to question “how honest or accuratener reporting she might have been.”

Tr. 536. Dr. Dougherty noted certain digzaacies between heelf-reports at he
previous evaluation and the present evatimgtsuch as “[s]he reported that (sic}
the time of the first evaldi@n that her mother emotionally neglected her. She
that she saw her mother abused phyisi¢eequently, contrary to her present
report.” Tr. 531. Next, Dr. Dougherty notgti]er reports regaling drinking ang

treatment were mildly different from thoske gave me at thisne, she reported

for example, that she loker husband because of henlling. She also reported

seeing her mother abused a lot by boyiui® contrary to her present report.”

Tr. 531. In another example, Dr. Douglyanbted “in my previous evaluation th

r

said

at

her records indicated that she had a satigfyelationship with a male for 26 years,

contrary to her more recent report$d. Finally, “[h]er reports of her employme
were also somewhat different fraimose during this evaluationld. Such

discrepancies as welhd Dr. Dougherty’s opinion that Plaintiff's testing

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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demonstrated a lower level of functionitigat she actually had provide substan
evidence for the ALJ to discatthe assessed 1Q score.

Dr. Toews assessed Plaintiff as having a verbal comprehension score
on October 11, 2015. Tr. 869he ALJ rejected the validityf this test. Tr. 564,
The ALJ discounted the assessed score IsecBu Toews noted that Plaintiff's
verbal comprehension score was ingstest with his observations at the
examination. Tr. 564 (citing Tr. 859\(erbal Comprehension and Perceptual
Reasoning scores are inconsistent with her conversational vocabulary, alert
the parking lot sigrii,and nonverbal abilities are mdike ... in the low average
range.”)). Furthermore, degp Plaintiff's assessed IQ scores, Dr. Toews indig
that Plaintiff has no significant cognitive barrier to employment. Tr. 564 (citi
Tr. 860 (“There is no significant cognitive barrier to employability. ... She ha
difficulty comprehending test instructions test items.”)). Dr. Toews also note
inconsistencies in Plaintiff's self-reportadtory. Tr. 860 (“[Plaintiff] presents

with a variable and inconsistent history.'jie also noted sonsistencies in her

* Dr. Towes explained this comment: “HBDS appointment letter indicated the
was 4 hours free parking across the sti®ke informed the examiners there is
sign behind tree branches indicating o2ligours of free parking. She stated sh
would need a break to move her vehicle.”

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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reports to Dr. Dougherty and himself in h&haintiff’s mother died, and in her
personal relationships include whethenot she had been married. Tr. 565; Tt.
856. The ALJ’s finding that the 1Q scores assessed by Dr. Toews are not valid is
supported by substantial evidence.

Plaintiff asserts that the ALJ reli@m the opinion of Dr. Toews in finding
Plaintiff did not meet Listing 12.05C “without ever evaluating or assigning weight
to that opinion.” ECF No. 14 at 11 (citing Tr. 568-70). This assertion appeals to
lack a basis in fact. Amcantation that a physician’s report is rejected is not
required; the court may draw reasonabfer@nces from the ALJ’s discussion of a
particular physician’s reporiSee Magallenes v. Bowe#B1 F.2d 747, 755 (9th
Cir. 1989). The ALJ substantively @uated Dr. Toews’ opinion before
discounting Plaintiff's 1Q scores. Tr. 56Z&he ALJ found that Plaintiff’'s scores
were inconsistent with themselves, ancobinsistent with Dr. Towes’ observations
of Plaintiff. 1d. Plaintiff concedes “there isonsiderable evidence that the
psychological evaluations performedDy. Toews are highly unreliable.” ECF
No. 14 at 11 (citing Tr. 180-212). Whilee ALJ did not specifically assign
weight to Dr. Toews opinion, it is clefom the ALJ’s discussion that the ALJ
discounted the 1Q scores present indpaion. Any error in not specifically
stating the weight afforded to Dr. TosWwopinion is harmless error as the ALJ’S

substantive outcome woukdve been identicaMolina, 674 F.3d at 1115 (An

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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error is harmless “where it insconsequential to the [A)’s] ultimate nondisability
determination.”) (internal quotations and citation omitted). A district court “n
not reverse an ALJ’s decision on accoah&n error that is harmlesslti. The
party appealing the ALJ’s decision generdlgars the burden of establishing th
it was harmed Shinseki556 U.S. at 409-1.
B. Medical Opinion Evidence

Plaintiff faults the ALJ for discouimtg the medical opinions of Rachel
Worley NP-C, and Wing Chau, M.D. ECF No. 14 at 12-16.

There are three types of physiciat{g) those who treat the claimant

(treating physicians); (2) those whgamine but do not treat the claimant

“Plaintiff also challenged that the Adid not specifically rule on Plaintiff's

counsel’'s request that “Dr. Toews’ repbé stricken from the record.” ECF No|

14 at 11. The Court does not find Ptéfis underlying reasoning as to why Dr.

Toews’ opinion should be excluded to be specific to this particular opinion o

generally persuasive. The@t notes that despite maki such a request, Plaintiff

invokes Dr. Toews’ opinion for the asses$®dscores. ECF No. 14 at 10. For

these reasons, the Court is not persualdadPlaintiff was prejudiced by the AL,

[

)

ay

at

S

supposed failure to rule on Plaintiff's counsel’s request that Dr. Toews’ repoft be

stricken.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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(examining physicians); and (3) those wiether examine ndreat the claimant
but who review the claimant’s filemgnexamining or reviewing physicians).”
Holohan v. Massanar246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted).
“Generally, a treating physician’s opiniornrgas more weight than an examining
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters raigtio their specialty over that of
nonspecialists.”ld. (citations omitted).

If a treating or examining physicianbpinion is uncontradicted, an ALJ may
reject it only by offering “clear ancbonvincing reasons that are supported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately supported

by clinical findings.” Bray v. Comm’r of Soc. Sec. Admib4 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ed brackets omitted). “If a treating o}
examining doctor’s opinion is contradect by another doctor’s opinion, an ALJ
may only reject it by providing specific diegitimate reasons that are supported
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81

F.3d 821, 830-31 (9th Cir. 1995).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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1. Ms. Worley

Rachel Worley, NP-C, a treatinggmider, completed a medical report on

August 23, 2012. Tr. 449-50. She stateat fPlaintiff's diagnoses were glaucoina,

chronic low back pain, chronic glutgadin, Sl joint sprainand trochanteric
bursitis. Tr. 449. Ms. Worley opined that Plaintiff would need to lie down 1-
times a day due to painnd. She further opined that Plaintiff would miss one d
of work a month due to medical impairmenmisting that “[t]his is more likely to
occur with work including high activitgnd lifting.” Tr. 450. The ALJ assigned
the opinion “little weight.” Tr. 569. M3sNorley is an “other source” under the
regulations. 20 C.F.R. § 416.913(d). Thire ALJ was required to cite germa
reasons for rejecting the opinio®ee Dodril] 12 F.3d at 919.

First, the ALJ afforded Ms. Worley®pinion little weight because she “d

not provide any clinical findings or obj@ge evidence supporting her limitations.

Tr. 569. A medical opinion may be refed by the ALJ if it is conclusory,
contains inconsistencies, isrinadequately supportedray, 554 F.3d at 1228;

Thomas v. Barnhar278 F.3d 947, 957 (9th CR002). The opinion does not

include any examination findingSeeTr. 449-50. The only evidence she citeg i

an MRI and an x-ray of Plaintiff's hipnd an MRI of Plaintiff's lumbar spine all
within normal limits. Tr. 449. Otherwis#)ere is no support for her opinion as

her written findings are entirely debof observations and evidencgeelr. 449-
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50. Such a lack of support is a germasreson for the ALJ to afford Ms. Worley's
opinion “little weight.”

Next, the ALJ discounted Ms. Wesl's opinion because she relied on th

D

Plaintiff's subjective symptm complaints. Tr. 569. A physician’s opinion may be
rejected if it is based on a claimangubjective complaints which were properly
discounted.Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2008)prgan v
Commt of Soc. Sec. Adminl69 F.3d 595, 602 (9th Cir. 199%air v. Bowen
885 F.2d 597, 604 (9th Cir. 1989). The Ahoted that Ms. Worley diagnosed
Plaintiff with chronic low back painral gluteal pain. Tr. 569 (citing Tr. 449).
However, as discussatipra Ms. Worley did not citany objective evidence to
support such diagnoseSeeTr. 449-50. Therefore, ¢hALJ reasonably concluded
that Ms. Worley relied on Plaintiff'symptom complaints in forming those
diagnoses. Tr. 569. Howavas will be discussedfra, the ALJ properly
discounted Plaintiff's symptom testimonyherefore, to th extent that Ms.
Worley relied on Plaintiff's symptom $&émony in forming her medical opinion,
such reliance is a germareason to discount her opinion.

Next, the ALJ discounted Ms. Wesl's opinion because “under Agency
guidelines, pain is not a diagnosis but mpyom.” Tr. 569. Tw of Ms. Worley’s
five diagnoses are for chronic right gluteal pain and chronic low back pain. .

449. However, per Social Security redigdas, pain is a symptom because it is|a
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Plaintiff's “own description of [theirphysical or mental impairment.” 20 CFR
8416.928(a). This reason is not itsefeamane reason to discount Ms. Worley
entire medical opinion, however, it does hetmtextualize her opinion regardin
Plaintiff's pain.

Finally, the ALJ found that Ms. Worley’s opinion is “inconsistent with tf
effectiveness of conservative treatmenttfa [Plaintiff’'s] complaints of pain,”
and “the inconsistent reports pifiysical problems and minimal physical
examination findings.” Tr. 569. AALJ may discredit treating physicians’
opinions that are unsupported by the rdcas a whole or by objective medical
findings. Batson v. Comm’r of Soc. Sec. Adm&h9 F.3d 1190, 1195 (9th Cir.
2004). As will be discussed in detaifra, the ALJ’s finding that Plaintiff's pain
complaints are incompatible with the ebjive evidence in threcord, including
evidence of the effectiveness of conséxeatreatment, is supported by substar
evidence. This is a germane reasortlierALJ to discount Ms. Worley’s opinio

2. Dr. Chau

Dr. Chau examined Plaintiff on Qxdder 13, 2015. Tr. 878-86. He provig
a narrative report of his examinationdafindings as well as check-box medical
source statement dated the same ddy.In his narrative statement, Dr. Chau
opined that Plaintiff is capable of fuilme work at the medium exertion level.

Tr. 880. Dr. Chau further opined that Ipki’'s “only restriction would be avoid
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excessive twisting activities at the waist@t. 880. Despite this note, Dr. Chau’
medical source statement opined that Pifiio&in never climb ladders or scaffol
crouch, or crawl and occasionally cliratairs and ramps, stoop and kneel.

Tr. 884. The ALJ gave “significant ught to Dr. Chau’s examination and
treatment record, and the narrative statdrtieat Plaintiff is capable of full-time
work at the medium exertional levelltl. The ALJ declined to adopt Dr. Chau’
opined limitation that Plaintiff must avoid twistindgd. The ALJ assigned “less

weight” to Dr. Chau’s checkox medical source statememd. Because Dr.

Chau’s opinion was contradicted by Dratér and Dr. Stanley (Tr. 339-346, Ti.

443), the ALJ was required to provide sfiecand legitimate reasons for rejecti
Dr. Chau’s opinion.Bayliss 427 F.3d at 1216.

First, the ALJ discounted Dr. Chautsedical source statement because

inconsistent with his examination findings as reported in the narrative source

statement. Tr. 568. A physician’s opinioray be rejected if it is unsupported by

the physician’s treatment noteSee Connett v. Barnha40 F.3d 871, 875 (9th
Cir. 2003) (affirming ALJ rejection of physician'spinion as unsupported by

physician’s treatment notes). A medicalropn may be rejected by the ALJ if it
contains inconsistencie®ray, 554 F.3d at 1228. Dr. Chau’s examination not
indicate results mostly #hin normal limits. SeeTr. 878-80. Dr. Chau describe

Plaintiff as “in no distress” and notedatrshe “was ambulatory without assistiv
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device” and “able to be up on the toes &weels.” Tr. 878-78. Dr. Chau assessed

that Plaintiff could work full time at &ull range of medium wd, and that “[h]er
only restriction would be to avoid exs=ve twisting activities at the waist.”

Tr. 880. Despite these benign examioatiindings, Dr. Chau’s medical source
statement imposed much greater restmdjsuch as Plaintiff can never climb

ladders or scaffolds, crouch, or craavid occasionally climb stairs and ramps,

stoop and kneel. Tr. 884. These restitsi are not supported by the examination

notes. In fact, they contradict the exaation note that Plaintiff's only restrictio

would be to avoid excessive twisting. .[@hau’s medical source statement fur

n

ther

opined that Plaintiff would be limited tmccasional overhead reaching in both the

right and left hands. Tr. 883. Thisaentradicted by the examination findings
which indicate “[s]houlder abduction to Q8legrees bilaterally” and that Plainti
“was with negative Tinel’s testing of therists and elbows. Tr. 879. Dr. Chau’s
medical source statement is inconsisigith his treatment notes. These
inconsistencies are a specific and legitienaason to reject DChau’s opinion.
Next, the ALJ afforded Dr. Chautgpinion less weight because it is
inconsistent with Plaintiff's treatment record. Tr. 568. As discusspthand
infra, an ALJ may discredit éating physicians’ opinions that are unsupported
the record as a whole or by objective medical findirgatson 359 F.3d at 1195

Here, the medical record does not suppwetextreme limitations that Dr. Chau
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opined in his medical source statemelmntfact, very little objective evidence

supports that Plaintiff has limitations on her ability to work. Plaintiff's pain
complaints are undercut by the objectmedical evidence. Tr. 566 (citing Tr.
292; Tr. 439). For instance, Dr. Gallowayamined Plaintiff and noted that she

described an increase in pain in Dater 2009, however, did not allege any

precipitating cause. Tr. 292. Dr. Gallosdid not note any unusual test results

described Plaintiff as being in “goodrgeral health[,]” and only prescribed
physical therapy to help Ptdiff manage her pain.ld. In another instance, an
examining physical therapist noted thaaiRtiff self-reported tht “she’s had an
MRI, X-rays, and a CT scan and nothstgpws up revealing the cause of the
pain.” Tr. 439. Providers regularlgdnd that Plaintiff appeared in no acute
distress or described Plafhas “well-appearing[.]” Tr. 566 (citing e.qg., Tr. 357,
Tr. 368; Tr. 371; Tr. 373; Tr. 374; Tr. 383; Tr. 387; Tr. 388; Tr. 392; Tr. 399;
401; Tr. 402; Tr. 478; Tr. 483; Tr. 485; Tr. 490; Tr. 878; Tr. 893). While not
evidence that Plaintiff was not experiamgipain, it is reasonable for the ALJ to
note that providers often observed Plairdasgfnot exhibiting external signs of pg

or discomfort given that Plaintiff's primamlleged limitation is pain. Such notg

from providers cast doubt on Plaintiff's ajtions that her pain was debilitating.

Inconsistency with objective medical egitte provides a specific and legitimat

reason to discount Dr. Chau’s opinion.
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C. Adverse Credibility Finding

Plaintiff faults the ALJ for failing terovide specific findings with clear a
convincing reasons for discrediting hengtom claims. ECF No. 14 at 14-20.

An ALJ engages in a two-step anasy® determine whether a claimant’s
testimony regarding subjectiveipar symptoms is credie. “First, the ALJ mus
determine whether there is objectiwedical evidence of an underlying
impairment which could reasonably bepekted to produce the pain or other
symptom alleged."Molina, 674 F.3d at 1112 (interhquotation marks omitted).
“The claimant is not required to showatther impairment could reasonably be
expected to cause the severity of theygiom she has alleged; she need only S
that it could reasonably have cads®me degree of the symptonmVVasquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) @émal quotation marks omitted).

Second, “[i]f the claimant meets thest test and there is no evidence of
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if she gives ‘specifidear and convinag reasons’ for the
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
citations and quotations omitted). “Gealdindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermine
the claimant’s complaints.1d. (quotingLester 81 F.3d at 834)Thomas278 F.3¢

at 958 (“[T]he ALJ must make a criédity determination with findings
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sufficiently specific to permit the court tmnclude that the ALJ did not arbitrari
discredit claimant’s testimony.”). “Thdear and convincing jedence] standard
Is the most demanding requiredSocial Security casesGarrison v.Colvin, 759
F.3d 995, 1015 (9th Cir. 2014) (quotiMpore v. Comm’r of Soc. Sekdmin, 278
F.3d920,924(9th Cir. 2002)).

In making an adverse credibility téemination, the ALJ may considenter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduct3) the claimant’s
daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

This Court finds the ALJ provided spécj clear, ancconvincing reasons
for finding that Plaintiff's statement®ncerning the intensity, persistence, and
limiting effects of her symptoms “not entiyeconsistent with the evidence[.]”
Tr. 565.

1. Exaggeration

First, the ALJ found that Plaintiff's symptom testimony was not credibl
because “there is evidencetire record that Plaintiff exaggerates her sympton
Tr. 565. In making a credibility deternaition, the ALJ may consider “ordinary

techniques of credibility evaluation, sua the claimant’s reputation for lying,
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prior inconsistent statements ... and ott@stimony by the claimant that appea
less than candid.'Smolen v. ChateB0 F.3d 1273, 1284 (9th Cir. 1996). Dr.
Dougherty noted that “[tlhough she waat clearly malingering, | would note
some discrepancidetween her past and present reports[.]” Tr. 533-34.
Specifically, Dr. Dougherty went on todlude “rule out symptom exaggeration

as one of Plaintiff's diagnoses. Tr. 535.

'S

Plaintiff contends that the ALJ erredfinding that Plaintiff exaggerated her

symptoms because he relied on DreWs without properly evaluating that
opinion. ECF No. 14 at 17However, as analyzesipra,that ALJ appropriately
evaluated Dr. Toews’ opinion and the Amay rely on it. Next, Plaintiff cites
evidence she contends undermines th@'alinding that “no treating provider
ever indicated that [Plaintiff] exaggéea her symptoms, anke medical expert
testified that her pain complaints amedible.” ECF No. 14 at 17 (citing Tr. 52-
54). ltis the role of the ALJ to res@conflicts and ambiguity in the evidence.
See Morganl69 F.3d at 599-608ge also Sprague v. Bowé&12 F.2d 1226,

1229-30 (9th Cir. 1987). It is the role oktlrier of fact, not this court, to resolv

e

conflicts in evidenceRichardson v. Peralegl02 U.S. 389, 400 (1971). The cqurt

has a limited role in determining wihet the ALJ’s decision is supported by

substantial evidence and may not substiistewn judgment for that of the ALJ

even if it might justifiably have reacheddifferent result uppde novo review. 42
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U.S.C.§ 405(g). This Court finds th#éhe ALJ’s decision is supported by
substantial evidence.

2. Inconsistent Statements

The ALJ also discounted Plaintiffsymptom testimony because she ma
inconsistent statements to providergaling her history and impairments.
Tr. 565. An ALJ may consider incont@acies in a claimant’s testimony or

between the claimant’s testimongdaconduct in weighing the claimant’s

e

credibility. Thomas278 F.3d at 958-59. Dr. Dougherty noted “the discrepancy

between her present levels of memang antellectual function and her reports ¢
no significant memory difficulties, dselow, and good academic functioning.”
Tr. 533-34. Dr. Toews noted that Piaif was a “poor historian, giving
information that is inconsistent withgurious reported history, and is vague.”
Tr. 855. Of note, Plaintiff's allegedlyisabling condition changed over time: in
October 2012, Plaintiff's chief complaintgere pain in her lower back and hips
with notations of depression and anxiet§iereas, in October 2015, Plaintiff's
chief complaint was glaucoma but she dad include leg or back pain as an
impairment. Tr. 566 (citing Tr. 528, T855). These inconsistencies over time
cast doubt on the veracity of Plaintifc®@mplaints, and provide a clear and

convincing reason for the ALJ to discdPlaintiff’'s symptom testimony.
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Plaintiff argues that the ALJ shouldveainterpreted the evidence from D
Dougherty differently. ECF No. 14 at 18pecifically, Plaintiff argues that the

testimonial discrepanaeDr. Dougherty identified indicate more serious

limitations because it shows that Plaintdbes not fully understand the extent of

her limitations, which is consistent withe finding of cognitive impairment.id.
As discussedupra,it is the ALJ’s job to resok conflicts in evidence.
Richardson402 U.S. at 400. Simply because Plaintiff prefers a different
interpretation of evidence does not icate that the ALJreed where the ALJ’s
opinion is supported by substantial evidence.

3. Daily Activities

The ALJ found that Plaintiff's “activitie throughout the relevant period are

inconsistent with her allegations of sexg limiting symptoms.” Tr. 566. Itis
reasonable for an ALJ to consider amlant’s activities which undermine claim
of totally disabling pain in makg the credibility determinationSee Rollins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 2001). Notwithstanding, it is well-
established that a claimant need not ‘&tage in a dark room” in order to be
deemed eligible for benefit€Cooper v. BowerB15 F.2d 557, 561 (9th Cir. 198

However, if a claimant is able to spemdubstantial part dfer day engaged in

pursuits involving the performance of physical functions that are transferablé to a

work setting, a specific finding as to tliget may be sufficient to discredit an
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allegation of disabling excess paiRair, 885 F.2d at 603. “Even where
[Plaintiff's daily] activities suggest sonwfficulty functioning, they may be
grounds for discrediting the claimant’stiesony to the extent that they contrad

claims of a totally debilitating impairmentMolina, 674 F.3d at 1113.

Here, the ALJ noted that Plaintiff islalio drive herself, go outside on her

own, and attend appointments on henowr. 566 (citing Tr. 857). This is
inconsistent with Plaintiff's allegations that she is severely limited in her abil
get out on her own. Furthermore, PIding able to care for herself by performi

all of her own personal care, cooking feerself, and cleaning around the hous

ct

ty to

ng

117

Tr. 566 (citing Tr. 857). Despite these notations, the ALJ did not provide mare

support for the finding that Plaintiff's &ecities of daily livingundercut her alleged

disabling symptoms than the prior order di@lompareTr. 566with Tr. 26. The

district court previously determined thtae ALJ’s reasoning was not supported by

substantial evidence and therefooaild not be relied upon in discounting

Plaintiff's credibility. Tr. 711-12. Seeings the ALJ did not significantly change

his approach to analyzing Plaintiff's dallying activities, this Court defers to the

prior court’s finding that the ALJ'selasoning was not supported by substantia

evidence. However, su@m error is harmless, as the ALJ supplied five other

specific, clear and convinmug reasons to discount Plaintiff’'s symptom testimony.

Molina, 674 F.3d at 1111.
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4. Objective Medical Evidence

The ALJ also found that Plaiffts symptom testimony was less than

credible because it was inconsistent viftb objective medicavidence. ECF No.

566. An ALJ may not discredit a claimt& pain testimony and deny benefits
solely because the degree of paingaldis not supported by objective medical
evidence.Rollins 261 F.3d at 85Bunnell v. Sullivan947 F.2d 341, 346-47 (9
Cir. 1991);Fair, 885 F.2d at 601. However, theedical evidence is a relevant
factor in determining the severity of a claimant’s pain and its disabling effect
Rollins 261 F.3d at 857; 20 C.F.B§ 404.1529(c)(2), 416.929(c)(Xee also
S.S.R. 96-7p. Minimal objective evidence is adtor which may be relied upon
discrediting a claimant’s testimonyttaough it may not be the only factogee
Burch 400 F.3d at 680. First, the ALJ noted that Plaintiff's “allegations of
severely limiting eye symptoms are incstsnt with her treatment records.”

Tr. 566. In September 2015, Plaintiff @ating eye physician noted that Plainti

8S.S.R. 96-7p was superseded by S.S.R3dl éffective March 16, 2016. The n
ruling also provides that the consistencyaaflaimant’s statements with objectiy
medical evidence and other evidenca factor in evaluating a claimant’s
symptoms. S.S.R. 16-3p at *6. Nonethel&S.R. 16-3p was not effective at th
time of the ALJ’s decision and therefore does not apply in this case.
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had “mild stage glaucoma[;]” and domued on to note that her eye condition
would not interfere with full-time employmenTr. 853-54. This is inconsistent
with Plaintiff's allegation in Octoke2015 that glaucoma was her primary
impairment preventing her from work. Tr. 855.

Plaintiff's pain complaints are s undercut by the objective medical
evidence. Examining and treating physisaepeatedly noted that Plaintiff had
relatively mild physical limitations. Duringn initial evaluation, physical therag
Leonard Galloway noted that Plaintiff'sdg is unremarkable.” Tr. 566 (citing
292). Another physical therapist noted that Plaintiff had 5/5 strength in her |
extremities. Tr. 566 (citing Tr. 439). Dug a consultative examination, Dr. C}
noted that Plaintiff “demonstrated at least 4+/5 strength in her joints, negatiy

straight leg raise testing, normal ieggion of her knees and wrists, and only

mildly painful to palpitation of the right Sl joint.” Tr. 566 (citing Tr. 879). Su¢

benign findings in the objective medi@lidence undercut Plaintiff’'s allegation
of disabling pain and provide a cleardaconvincing reason for the ALJ to discg
Plaintiff's symptom testimony.

The ALJ also noted that providers reglydound that Plaintiff appeared i

no acute distress or described Plaintiffwasll-appearing[.]” Tr. 566 (citing e.g.

Tr. 357 (Plaintiff “appears to be in no distress.”); Tr. 358 (Plaintiff is “in no a¢

distress.”); Tr. 368 (“middle-aged womanno acute distress.”); Tr. 371 (“midd
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“||ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND

aged woman in no acute distress.”); Tf33“female in no acute distress.”); Tr.

374 (“pain 0/107); Tr. 383 (“Well-appeary, [no acute distress]”); Tr. 387 (“We
appearing female. [No acute distre€3pmfortable.”); Tr. 388 (“woman in no
acute distress.”); Tr. 392 (“Well-appearijgp acute distress].”); Tr. 399 (“Well
appearing [no acute distress].”); Tr. 40W¢ll-appearing, [no acute distress].”)
Tr. 402 (“Well-appearing, [no acute disss].”); Tr. 478 (“female in no acute
distress.”); Tr. 483 (Plaintiff is in “[no acuthstress]”); Tr. 485 (Plaintiff is in “[no
acute distress]”); Tr. 490f€male in no acute distre§s.Tr. 878 (“female in no
distress.”); Tr. 893 (Plaintiff is in “[nacute distress]’)). The ALJ reasonably
concluded that the medicaaord did not support Plaiffts symptom complaints|

5. Improvement with Treatment

Next, the ALJ discounted Plairtg symptom testimony because she
improved with treatment. Tr. 566. Impaients that can beontrolled effectively

with medication are not disabling for the pase of determining eligibility for S$I

benefits. See, e.gOdle v. Heckler707 F.2d 439, 440 (9th Cir. 1983) (affirming

Q2

denial of benefits and noting that thaiohant's impairments were responsive to
medication)Warre v. Comm’r of Social Sec. Admi39 F.3d 1001, 1006 (9th
Cir. 2006). Here, Plaintiff reported imguement of her physical symptoms after
physical therapy. Tr. 566 (citing Tr. 296)f{é&r about a month of physical therapy

treatment, “[Patient] reporthat she has made good progress since starting PT
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treatments. She says that her functionimgmoved and her paimas decreased.”).

Plaintiff reported that after about a mbraf physical therapy, she was able to

stand/walk for about 90 minutes, where stould only do so for about 30 minutes

before therapy. Tr. 296. Plaintiff alstopped taking pain medications as a result

of physical therapyld. Objectively, Plaintiff's physial therapist noted Plaintiff

“has made good improvement with decrease in pain and increase in funédon.

Plaintiff's physical therapist also notduat “[Patient] has room for further
progress and would benefibom cont'd PT treatments, however, [Patient’s]
insurance allows only 12 treatments per yeddl.” If there is a good reason that
Plaintiff is unable to obtain treatmetiie ALJ may not appropriately reject
Plaintiff's symptom testimony based on lack of treatm&rholen80 F.3d at
1284 (“Where a claimant provides evidence of a good reason for not taking

medication for her symptoms, her sympttestimony cannot be rejected for not

doing so.”). Despite this, the ALJ notdtht Plaintiff “is independent with a home

exercise program.” Tr. 296. Given thag bhysical therapist noted that Plaintiff is

independent with a home exercise peygy and the significant improvement that

Plaintiff made even with incomplete ttagent, the ALJ’s finding that Plaintiff's
symptom testimony was not crediblechase of improvement with physical

therapy is supported by substantial evidence.
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6. Lack of Treatment
The ALJ found that “[t]he notations the claimant’s treatment notes of
normal psychiatric observations are incotesis with the allegations of severely

limiting mental health symptoms.” Tr. 56@4edical treatment received to relie

pain or other symptoms is a relevant éagh evaluating pain testimony. 20 C.F.

§§ 416.929(c)(3)(iv), (v)(2016). The ALJ is permitted toonsider the claimaist
lack of treatment in making credibility determinationBurch 400 F.3d at 681.
Plaintiff received very little mental health treatment. Plaintiff reported to Dr.
Dougherty in October 2012 that she had never been involved in counseling.
Tr. 529. From the record, it apped#nat she only had one mental health
appointment between 2012 and 2015. 587 (citing Tr. 892-97). At that
appointment, Plaintiff complained of sews mental health symptoms, such as
depression, panic attacks, and diffigurusting new people. Tr. 567 (citing

Tr. 894). However, the ALJ discounted gyenptoms alleged at this appointme

because Plaintiff described needing documentation for her disability applica

*The regulation was revised effectivarch 26, 2017. Revisions to Rules
Regarding the Evaluation of Medical Eviden 82 Fed. Reg. 5841 (January 18
2017). Since the revision was not effeetat the time of the ALJ’s decision, it
does not apply to this case.
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Id. The ALJ also noted that the timingthis appointment, less than a month
before the hearing with the ALJ, sugtgetreatment was motivated by disability
benefits rather than ma&l health treatmentSeeTr. 567.

Claimant alleges that she did not sesdntal health treatment in part
because she is distrustful of new peoplgyrmptom of her mental health condition.
ECF No. 14 at 20. Wheredlevidence suggests lack ofme health treatment is
part of a claimant’'s mental health conaliitj it may be inappropriate to considen a
claimant’s lack of mentdiealth treatment as evidenaiea lack of credibility. See
Nguyen v. Chaterd00 F.3d 1462, 1465 (9th Cir. 1996). However, when there is
no evidence suggesting a failure to seektiment is attributable to a mental
impairment rather than personal prefece, it is reasonable for the ALJ to
conclude that the level or frequency of treant is inconsistent with the level of
complaints.Molina, 674 F.3d at 1113-1114. Simply because a Plaintiff makes an
assertion that lack of trement is the result of her m&l health condition does not
require the ALJ to credit su@n assertion if an alternative finding is supported by
substantial evidence. Here, the ALJ diteumerous reasons to reject Plaintiff's
claim that she did not seek treatmentdese of her mental health condition.
Plaintiff only sought treatment oncemonth before the ALJ hearing, she
mentioned at the appointment that shedwsal treatment as paf her social

security disability application. Tr. 56 Moreover, Plainfi’s alleged mental
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health symptoms did not stop her freeeking regular treatment for her other
conditions,see, e.g.Tr. 451-508, and Plaintiff did not seek follow-up treatmen
despite recommendations to do so. Substantial evidence supports the ALJ’

finding that Plaintiff's lack of mentdiealth treatment was not a result of her

mental health condition, and instead cast doubt on the sincerity of her allege

mental health condition.
CONCLUSION

After review, the Court finds that the ALJ’s decision is supported by
substantial evidence anck& of harmful legal error.

IT IS ORDERED:

1. Plaintiff's motion for summary judgment (ECF No. 14PENIED.

2. Defendant’s motion for summary judgment (ECF No. 2&RANTED.

The District Court Executive is dicted to file this Order, enter
JUDGMENT FOR THE DEFENDANT , provide copies to counsel, aBLOSE
THE FILE.

DATED August 21, 2017.
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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