Foote v. Corfjmissioner of Social Security Doc. 24

1
2
3
4 UNITED STATES DISTRICT COURT
5 EASTERN DISTRICT OF WASHINGTON
6||KRISTEEN FOOTE, No. 1:16-cv-03098-MKD
7 Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
8 VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
9| COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
10|| SECURITY, ECF Nos. 20, 21
11 Defendant.
12 BEFORE THE COURT are the padieross-motions for summary

13||judgment. ECF Nos. 20, 21. The partiessented to proceed before a magistrate
14||judge. ECF No. 7. The Court, havingieved the administrative record and the
15|| parties’ briefing, is fully informed For the reasons discussed below, the Court

16||denies Plaintiff's motion (ECF No. 2@nd grants Defendant’s motion (ECF Ng.

17)|21).

18 JURISDICTION

19 The Court has jurisdiction over thiase pursuant to 42 U.S.C. § 1383(c)(3).
20
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STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orlimsed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqade to support a conclusionld. at 1159
(quotation and citation omitted). Stateffetiently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolationd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondgdlund v. Massanari2z53 F.3d 1152,
1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than ¢
rational interpretation, [theourt] must uphold the ALJ’s findings if they are
supported by inferences reasblyadrawn from the record.Molina v. Astrue,674
F.3d 1104, 1111 (9th Cir. 2012urther, a district court “may not reverse an
ALJ’s decision on account of an error that is harmlegs.” An error is harmless

“where it is inconsequential to the [A) ultimate nondisabilif determination.”

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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Id. at 1115 (quotation and citation omije The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiobs be considered “disabled” within

the meaning of the Social Geity Act. First, the dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candogected to result in death or which

has lasted or can be expected to lasafoontinuous period of not less than twelve

months.” 42 U.S.C. § 1382c(a)(3)(A). ¥ead, the claimant’'s impairment must
“of such severity that he is not onlyahie to do his previous work][,] but canno
considering his age, education, and wexkerience, engage in any other kind
substantial gainful work which exisits the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has establishdta-step sequential analysis to
determine whether a claimantisfies the above criteriaSee20 C.F.R. 8
416.920(a)(4)(1)-(v). At step one, the Comssiloner considers the claimant’s w
activity. 20 C.F.R. 8§ 416.920(a)(4)(i). Ifdltlaimant is engaged in “substantia
gainful activity,” the Commissioner must firtdat the claimant is not disabled.

C.F.R. § 416.920(b).
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this severity threshold, however, the Corssioner must find that the claimant is
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to

severe impairments recognized by the Comroresi to be so severe as to preclude

a person from engaging in substalngainful activity. 20 C.F.R. §
416.920(a)(4)(iii). If the impairment is asvere or more severe than one of the
enumerated impairments, the Commissianest find the claimant disabled and
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrnthe Commissioner must pause to assgss
the claimant’s “residual functional capacityResidual functional capacity (RFQ),
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitedrniher limitations, 20 C.F.R. 8

416.945(a)(1), is relevant to both the fourth and fifth steps of the analysis.
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At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capaldé performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R116.920(a)(4)(iv). If the claimant is
capable of performing past relevantniwahe Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 2)(f). If the claimant is incapable of
performing such work, the aryais proceeds to step five.

At step five, the Commissioner consigl@hether, in view of the claimant

RFC, the claimant is capiagbof performing other work in the national economy.

20 C.F.R. § 416.920)&)(v). In making this detenination, the Commissioner
must also consider vocational factors sastthe claimant’s age, education and
past work experience20 C.F.R. 8 416.920(a)(4)(v)f the claimant is capable g
adjusting to other work, the Commissiomeust find that the claimant is not
disabled. 20 C.F.R. § 416.920(1). If the claimant is not capable of adjusting
other work, analysis concludes with a fingithat the claimant is disabled and i
therefore entitled to benefits. 20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed
step five, the burden shifts the Commissioner to estaltlithat (1) the claimant
capable of performing other work; and (2) such work “exists in significant

numbers in the national economy20 C.F.R. § 416.960(c)(2Reltran v.Astrue
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700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS

Plaintiff applied for supplemental sety income benefs on February 20,
2007, alleging an amended diday onset date also diebruary 20, 2007. Tr. 5
53 (amending onset date); Tr. 220«Title XVI application): The application
was denied initially, Tr. 135-38, and on oesideration. Tr. 139-41. Plaintiff
appeared at a hearing before an Adstnaitive Law Judge (AJ) on February 24,
2015. Tr. 1097-1177. BOALJ conducted a supplentahhearing on June 25,
2015. Tr. 1123-60.

At step one, the ALJ found that Plaintiff did not engage in substantial
gainful activity after the application datéebruary 20, 2007. Tr. 1066. At step
two, the ALJ found that Plaintiff hasdHlollowing severe impairments: cervical

degenerative disc disease, status faggbn surgery; thoraciand lumbar spine

LA prior hearing was held August 20, 2009, 51-74, and Plaintiff's claim was
denied October 2, 2009, Tr. 121-30he case was remanded by the Appeals

Council and another hearing was held Jandf, 2012. Tr. 77-113. The claim

was denied February 8, 2012, Tr. 20-38] ¢he district court ordered remand, Tr.

1197-1211. Another hearing was held arglitied in the decision that is the bal
of this appeal.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 6

SIS




10

11

12

13

14

15

16

17

18

19

20

degenerative disc disease; status possidé carpal tunnel surgery; and status

left foot surgeries. Tr. 1066. At step three, the ALJ found that Plaintiff does

post

not

have an impairment or combination ofgearments that meets or medically eqyals

a listed impairment. Tr. 1072. The ALJ then concluded that Plaintiff has the RFC

to perform a range of light work withdhfollowing qualifications and limitations}

the claimant has the residual functionapacity to perform light work as

defined in 20 C.F.R. 8§ 41%7(b) except she cannotrob ladders, ropes, or

scaffolds, and can only occasionally climb ramps and stairs. She can
occasionally balance, stoop, kneel, ctguend crawl. She can frequently

finger, handle, and feel. She should avoid concentrated exposure to extreme

cold, heat, vibration, pulmonary irrites, and workplace hazards. She is
limited to simple, routia, unskilled tasks.

Tr. 1072-73.

At step four, the ALJ found that Pteiff has no past relevant work. Tr.

1083. At step five, relying on a vocatiomxpert’s testimony, the ALJ found that,

considering Plaintiff's age, education, wakperience, and RFC, there are job

S in

significant numbers in the national economy that Plaintiff could perform, such as

pricing marker, fast food worker, package sorter, and photocopy machine operator.

Tr. 1084. Thus, the ALJ coluded Plaintiff has not been under a disability sin

February 20, 2007, the date the leggiion was filed. Tr. 1085.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 7

ce




10

11

12

13

14

15

16

17

18

19

20

Following the ALJ’s decision, thAppeals Council denied reviéwmaking
the ALJ’s decision the Comissioner’s final decision for purposes of judicial
review. See42 U.S.C. 8§ 1383(c)(3); 20 CH.88 416.1481, 422.210.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
her supplemental security income benaiitsler Title XVI of the Social Security]
Act. ECF No. 20. Plaintiff raises thellfmving issues for this Court’s review:

1. Whether the ALJ properly wghed the medical evidence;

2. Whether the ALJ properly wghed the lay testimony;

3. Whether the ALJ made a propsep two determination;

4. Whether the ALJ properly found Plaifh did not meet Listing 1.04;

5. Whether the ALJ properly discrediélaintiff 's symptom claims;

6. Whether the ALJ properly refudeo recuse herself; and

7. Whether the ALJ held a full and fair hearing.

ECF No. 20 at 5-6.

2The Appeals Council’s current denial of review following the ALJ’'s March 2
2016 decision is not in the record. #he parties raise no challenge to the
omission, the Court declines to address it further.
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ARGUMENT

A. Medical Opinion Evidence

Plaintiff contends the ALJ impropgrtiscounted the medical opinions of
(1) examining physician Dr. Pellicer Movember 2014; (2) treating physician Dr.

Schmitt between July 2009 and October 2@B%treating physician Dr. Anderson

in April 2007; (4) treating physician DFriedman in December 2014; (5) treati
physical therapist Mr. Pigeon in Decken 2010 and June 201&nd (6) treating
physicians Dr. Heit and Dr. Holden 2013. ECF No. 20 at 6-15.

There are three types of physiciat{g) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant

[but who review the claimant's fileh@nexamining [or reviewing] physicians).”

Holohan v. Massanar46 F.3d 1195, 1201-02 (9thrC2001) (citations omitted).

Generally, a treating physicia opinion carries more weight than an examinin
physician’s, and an examing physician’s opinion carriemore weight than a
reviewing physician’sld. at 1202. “In addition, the regulations give more we
to opinions that are explained th@nthose that are not, and to thy@nions of
specialists concerning matters raigtio their specialty over that of
nonspecialists.”ld. (citationsomitted).

If a treating or examining physicia opinion is uncontradicted, the ALJ

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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may reject it only by offering “clear and convincing reasons that are support

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005),.

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is bfjeonclusory, and mdequately supporte
by clinical findings.” Bray v. Comm’r, of Soc. Sec. Admib4 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&sd brackets omitted). “If a treating of

examining doctor’s opinion is contradkct by another doctor’s opinion, an ALJ

may only reject it by providing specific diegitimate reasons that are supported

by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater§1
F.3d 821, 830-83 (9th Cir. 1995)).

The opinion of an acceptable meai source such as a physician or
psychologist is given more weightath that of an “other source3eeSSR 06-03y
(Aug. 9, 2006)available at2006 WL 2329939, at *20 C.F.R. § 416.92Gome
v. Chater 74 F.3d 967, 970-71 (9th Cir. 1996)Other sources” include nurse
practitioners, physicians’ assistants, therapigachers, social workers, spouse€
and other non-medical sources. 20 C.RR16.913(d). However, the ALJ is
required to “consider observations tgn-medical sources as to how an
impairment affects a claimés ability to work.” Sprague v. Bower812 F.2d
1226, 1232 (9th Cir. 1987). Non-medical testimony can never establish a

diagnosis or disability absent corroatng competent medical evidendgguyen

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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v. Chater 100 F.3d 1462, 1467 (9thrCL996). Pursuant toodrill v. Shalalg 12
F.3d 915, 919 (9th Cir. 1993), an ALJ idighted to give reasons germane to
“other source” testimony before discounting it.

1. Dr. Pellicer

Plaintiff contends the ALJ impropgrtejected the November 2014 opinion

of examining physician Mary Pellicer, M. ECF No. 20 at 6-9. Dr. Pellicer
observed that Plaintiff gave a positive gitdileg raise test, walked slowly with
limp, and had reducednge of motion. Tr. 108@iting Tr. 1427, 1430). Dr.
Pellicer opined that Plaintiff could oceasally lift or carry up to five pounds,
could only sit, stand, or walk 10 minutasa time, and needed to lie down for t
hours during the day. Tr. 1419-20. é&dso opined Plaintiff could only
occasionally handle due to right arm anddhgain. Tr. 1431. The ALJ gave th
opinion little weight. Tr. 1083. Because Dr. Pellicer's opinion was contradig

by reviewing Dr. Turnérand Dr. Shors, the ALJ wasquired to provide specifid

*On February 18, 2008, reviewing pigran Guthrie Turner, M.D., opined
Plaintiff could perform light work wittsome limitations. Tr. 1080 (citing Tr. 39
400, 560). The ALJ generalfccepted this opinion asmsistent with the medic;
evidence overall, except that the ALjerzed Dr. Turner’s limitation to only
occasionally reaching overhead and pushingfguwith the right upper extremit

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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and legitimate reasons for dimmting Dr. Pellicer’s opinionBayliss 427 F.3d at

1216.

with other evidence in the record. TO79, 1083. Relevant factors to evaluating

any medical opinion include the amountelevant evidence that supports the

First, the ALJ found Dr. Pellicer's Now#er 2014 opinion was inconsistent

opinion, the quality of the explanation prded in the opinion, and the consistency

of the medical opinion witkhe record as a whold.ingenfelter vAstrue 504 F.3d

1028,

findings found by treating hand surgeonidi&hors, M.D. Tr. 1079. An ALJ

1042 (9th Cir. 2007®rn v. Astrue495 F.3d 625, 631 (9th Cir. 2007).

The ALJ found that Dr. Pellicer's apon was contradicted by the objective

may discredit a physician’s opinions tlaaé unsupported by the record as a whole

or by objective medical findingBatson v. Comm’r of Soc. Sé&dmin, 359 F.3d

1190,

1195 (9th Cir. 2004). Generallytr@ating physician’s opinion carries mqre

weight than an examining physician’slolohan 246 F.3d at 1202. Here, the ALJ

found

in August 2014 and January 2015 — finditiggt were roughly contemporaneous

with Dr. Pellicer's exam. Tr. 1079 (amg Tr. 1631-32) (in January 2015, Dr.

that Dr. Pellicer’s opinion was contradicted by Dr. Shors’ objective fingdings

due to right shoulder impairment amyofascial pain. Tr. 1080 (citing Tr. 394-
400, 560).
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Shors noted nerve studies showed no Bgamt carpal tunnel on the right); (citir
Tr. 1425-26) (in November 2014, Plaintiéfid Dr. Pellicer she had ongoing pai
in her right upper extremity and pand weakness in both hands). The ALJ
found, as another example, that inguist 2014, Dr. Shors noted Plaintiff had fu
range of motion; Dr. Shors noted full flexi and full extension bilaterally withot
restriction. Tr. 1079 (citing Tr. 1634As another example, the ALJ found Dr.
Pellicer noted Plaintiff was slow and claynwhen picking up coins from a flat
surface with her right hand, required niqpli attempts, and reported that this
increased pain in her right hanid, 1079 (citing Tr. 1430), but this was
inconsistent with Dr. Shors’ objective findings that diagnostic nerve studies
showed no significant carpal tunnel on the right. Tr. 1079 (citing Tr. 1632).
another example, the ALJ found Dr. Pellioeted Plaintiff sat leaning forward
with her weight on her elbows, Tr. 107%ifeg Tr. 1427), but this posture is not
reflected in Dr. Shors’ treatent notes or in the CDfUnterview. Tr. 1079 (citing

Tr. 1631-32, 1634) (Dr. Shors does not temforward leaning posture); (citing

“‘CDIU stands for Cooperative Disabilitgvestigations Unit. A report was
transmitted February 10, 2015, after redéby the Seattle Office of Disability
Adjudication and Review (ODAR) found iansistencies in Plaintiff's allegation
and presentations throughdhbe file, and an investigan ensued. Tr. 1359.
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Tr. 1366) (the CDIU investigator stateathPlaintiff stood and sat “naturally an
fluidly on multiple occasions.”). This vgaa specific, legitimate reason to give
limited weight to Dr. Pellicer’s opinion.

Next, the ALJ discounted Dr. Pa&ér's opinion because she relied on
Plaintiff's own symptom testimony, whichdALJ found not to be credible. Tr.
1083. A physician’s opinion nyebe rejected if it is based on a Plaintiff's
subjective complaints which were properly discount€dnapetyan v. Halte242
F.3d 1144, 1149 (9th Cir. 200Ntorgan v. Comm’r of Soc. Sec. Admit69 F.3d
595, 604 (9th Cir. 1999Fair v, Bowen 885 F.2d 597, 604 (9th Cir. 1989 he
ALJ discounted Dr. Pellicer’s recordednatal findings because most of them
were based on Plaintiff's report of pain (e.g., tenderness and reduced range
motion). Tr. 1083 (citing Tr. 1428) (reportedht mid back tender “as is her
entire spine from the low badervical to the lumbaregion,” and noting low bag
tender across the muscles of buttockele ALJ further noted Dr. Pellicer
examined Plaintiff only once and reviewed treating records. Tr. 1083. Here
given the ALJ’s conclusion that Dr. Pellicer did not rely on adequate objectiV
medical evidence to form her opinion, she necessarily wowiel lhad to rely on
subjective symptom testimony to form her opinion. To the extent Dr. Pellice
rely on Plaintiff's self-reported symptors form her opinion, it was not error f(g

the ALJ to reject her opion on that basis.
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This was a specific, legitimate readorgive Dr. Pellicer’s opinion limited
weight.

Plaintiff cites other medical evidea she alleges contradicts the ALJ’s
reasons for discrediting Dr. Pellicer’s omni ECF No. 20 at 9. For example,
Plaintiff cites Tr. 439 (abnormal gait mted in December 2007) and Tr. 1620
(bilateral positive Tinel's test) as evidenthe ALJ should have relied on in
crediting Dr. Pellicer’s opinion. This canition alleges that the ALJ should ha
weighed the evidence differently, but the ALJ is responsible for reviewing th
evidence and resolving confliats ambiguities in testimonyMagallanes v.
Bowen 881 F.2d 747, 751 (9th Cir. 1989). letk is substantial evidence to
support the administrative findings, otthiere is conflicting evidence that will
support a finding of either disabilityr nondisability, the finding of the
Commissioner is conclusiveSprague 812 F.2d at 1229-30. Here, substantial
evidence supports the ALJ’s reasons tedimited weight to Dr. Pellicer’s
opinion.

2. Dr. Schmitt

Next, Plaintiff contends the ALJ noperly discreditedeveral opinions by

treating physician Paul Schmitt, M.D. E@lo. 20 at 9-12. Because Dr. Schm

opinions were controverted in part by.Durner, the ALJ was required to provi
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specific and legitimate reasons to reject th&ayliss 427 F.3d at 1216. The A

gave these opinions little weight. Tr. 1081.

[ J

In July 2009, Dr. Schmitt opined Plaintiff was not employable in her past

work as a paralegal due to exability to sit or type, du& her pain; he also opin

that medication would interfere withdhtiff's mental functioning. Tr. 1081

ed

(citing Tr. 692). The ALJ rejected this opinion because Dr. Schmitt’s treatment

notes do not contain findings that supgb#dse limitations. Tr. 1081. A medical

opinion may be rejected by the ALJ if itaenclusory, contains inconsistencies

Is inadequately supportedray, 554 F.3d at 1228 homas v. Barnhay278 F.3d

947, 957 (9th Cir. 2002). Moreover, a phyancs opinion may be rejected if it is

unsupported by the physician’s treatment nofeése Connett v. Barnha40 F.3d

871, 875 (9th Cir. 2003) (affirming ALJ’s rejection of physician’s opinion as
unsupported by physician’s treatment nptda May 2009, for example, Dr.
Schmitt noted Plaintiff complained of increasing symptoms of neck pain,
increasing low back pain, and is “gettivwgaker in the loweextremities.” Tr.
694. However, Dr. Schmitt’s treatment @®tand the record as a whole do not
support his assessed limitatiorsee, e.g Tr. 1722 (October 2012 lumbar MRI
showed no significant narrowing). In addition, in March 2013, Plaintiff told O
Schmitt her fibromyalgia symptoms wareich improved with medication. Tr.

1608. In May 2013, Dr. Schmitt foundafitiff’'s upper extremities moved
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normally. Tr. 1605. In October 2013, [BIchmitt opined fibromyalgia symptoms

were stable. Tr. 1587. In August 201#ating physician Dr. Shors found full

range of motion in wrists. Tr. 1634. December 2014, a cervical MRI scan d

not show a clear nerve root compression. 1633. The ALJ is correct that there

are no supporting exam findings; instead, Bchmitt lists Plaintiff’'s unreliable
description of symptoms. Tr. 1081. Thias a specific, legitimate reason to gi
Dr. Schmitt’s opinion limited weight.

Next, the ALJ rejected Dr. Schm#t2009 opinion because the record in
general also does not contain findings cstesit with the opinion. Tr. 1081. An
ALJ may discredit physiciahspinions that are unsupported by the record as

whole or by objective findingsBatson 359 F.3d at 1195. The ALJ found, for

example, that the findings of other ttieg physicians contradicted Dr. Schmitt’s

d

ve

UJ

opinion. Tr. 1081 (citing Tr. 1612-172&ee, e.g Tr. 1613 (in June 2013, treating

physician Zornitza Stoilova, M.D., revied an October 2012 lumbar MRI that
revealed no significant ceatrcanal or neural foraminal stenosis; further, no
definitive etiology for right L5 radicalpathy was evident); Tr. 1634 (Dr. Shors
noted full range of motion in wristsJr. 1632 (Dr. Shors opined that working
would help Plaintiff's hands). Similarlin January 2015, DShors found that

diagnostic nerve studies showed no significant carpal tunnel on the right. T
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(citing Tr. 1632). This waa specific, legitimte reason to give Dr. Schmitt’s
opinions limited weight.

The ALJ further found that the lack objective findings suggested that Dr.
Schmitt relied primarily on Plaintiff's lessdh credible self-report. Tr. 1081. A
physician’s opinion may be rejectedtifs based on a Plaintiff's subjective
complaints which were properly discountetbnapetyan242 F.3d at 1149;
Morgan, 169 F.3d at 604¢air, 885 F.2d at 604. Here, Dr. Schmitt included
reports of Plaintiff's self-reported syptoms in his medical recordSee, e.g Tr.

694 (“she has increasing symptoms of neain”). Furthermore, given the ALJ's

conclusion that Dr. Schmitt did not redyn adequate objective medical evidencg to

form his opinion, he necessarily wouldve had to rely on subjective symptom
testimony to form his opinion. To thetert Dr. Schmitt did rely on Plaintiff’s
self-reported symptoms to form his opnj this was a specific and legitimate
reason to discredit his opinion.

The ALJ additionally rejected Dr. Bmitt’s opinion that Plaintiff is not
employable as a paralegal due to habikty to type. Tr. 1081 (citing Tr. 692).
The ALJ opined that an indity to type would not preclude all work, and rejected
Dr. Schmitt’s opinion on that basis. TO&L. To find a claimant disabled, an ALJ
Is required to find that a claimant is lnk@to engage in any substantial gainful

activity. Seed42 U.S.C. 88 423(d)(1)(Ax382c(a)(3)(A). The ALJ is correct that
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many types of work do not require thability. This was a&pecific, legitimate
reason to give limited weight to Dr. Schmitt’s opinion.

Next, the ALJ rejected Dr. Schmitt’srdusion that Plaintiff is unable to
work because, rather thanclear medical opinion, the ALJ found it is a legal
conclusion reserved exclusively tet@ommissioner. Tr. 1081 (citing 20 C.F.R.
88 404.1527(e)(1); 41927(e)(1)). “We will not giveany special significance to
the source of an opinion on issues resetedtie Commissioner.” 20 C.F.R. §
404.1527(d)(3). The ALJ rejected Dr. Sdattia opinion that Plaintiff is disabled
because this is a legal ratliban medical opinion.

However, a medical opion of disability may not be disregarded simply
because it addresses disability; rathenealical conclusion adisability may have
value when it is specifically supportedaron v. Astrue2008 WL 4502268, at *T
(E.D. Cal. Oct. 7, 2008) (“It is trugmat the ultimate issue of disabiligl nonis
reserved to the Commissioner becaasketermination of whether or not a
claimant meets the statutory definitiondi$ability is a legal conclusion reserved
to the Commissioner”)Aaronnoted that such a conslon has value only when
the physician supported the conclusion by addressing “the specific extent of a
claimant’s exertional capacitprecisely limited the m@amum hours to be worked,
specified the requirement of elevating tegs for precise periods of time, and get

forth specific postural limitations.Fabilla v. Astrue 2012 WL 3985140, at *4
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(E.D. Cal. Sept. 11, 1012) (citirgaron, 2008 WL 4502268, at *7). Here, Dr.
Schmitt failed to support his conclusion tRdintiff is disabled by addressing, 1
example, the extent of Plaintiff's exiemal capacity or the existence of any
postural limitations. Because Dr. Schnsittlisability conclusion was unsupport
the ALJ was entitled to reject it as an opimreserved to the Commissioner. T
was a specific, legitimate reason to giveited weight to Dr. Schmitt’s opinion.

The ALJ discredited Dr. Schmitt’'s 20&hd 2015 opinions because there
no accompanying objective findings that apasistent with the dire limitations
assessed. An ALJ may disdit physicians’ opinions that are unsupported by
record as a whole or by @gtive medical findingsBatson,359 F.3d at 1195. In
December 2011, Dr. Schmitt opined Pldintrould miss more than four days of
work a month and would need to lie dowuring the day due to pain. Tr. 1081

(citing Tr. 935-36). The ALJ further notéldat in February 2015, Dr. Schmitt

opined Plaintiff was severelymited due to pain, again would miss more than {

days of work each montand would have to lie dowior 30 minutes two to threq
times a day. Tr. 1081 (citing Tr. 1489Jhe ALJ found these opinions were
controverted by the medical record aslale, specifically by MRI results. Tr.
1081. The ALJ rejected both opinionscause, again, there are no accompany
objective findings that are consistentiwthe limitations assessed. Tr. 108&¢e

Tr. 1722 (lumbar MRI showed no significant narrowing); Tr. 1632 (Dr. Shors
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opined working would help, not hurt, Plaintiff's hands); Tr. 1634 (Dr. Shors
full range of motion in wrists); TA637 (in August 2014 PAC Mr. Patzer opine
that Plaintiff's left hand strength was 5/5)his was a specific, legitimate reaso
to give limited weight to Dr. Schmitt’s opinions.

In addition, the ALJ found that becsiDr. Schmitt’s later opinions were
also not supported by objective findings,rhest have relied at least in part on
Plaintiff's unreliable self-report. Tr. 1081A physician’s opinion may be reject
if it is based on a Plaintiff's subjectiveroplaints which were properly discount
Tonapetyan242 F.3d at 1149. Given the ALJ’s conclusion that Dr. Schmitt ¢
not rely on adequate objeativnedical evidence to form his opinion, he neces;
would have had to rely on Plaintiff's selported symptoms to form his opinior
It was not error for the ALJ to rejebts opinion on that basis.

The ALJ additionally rejected Dr. Bmitt's opinions because at least sor
of his assessed limitations were predicaiada diagnosis of fibromyalgia, and t
ALJ found that was not a medically detenable impairment. Tr. 1081 (citing
e.g., Tr. 1488) (Dr. Schmitt noted a diagnosisfibromyalgia). An ALJ need not
presume that a diagnosis or medicallyedeinable impairment equates to work
related limitations.See Key \eckler, 754 F.2d 1545, 1549 (9th Cir. 1985) (th
mere diagnosis of an impairment s. niot sufficient to sustain a finding of

disability.”). The ALJ found that theedical evidence, including objective
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findings, did not establish that fibrglgia was a medidlsg determinable
impairment. Tr. 1070, 1081. An ALJ mdiscredit a treating physician’s opinipns
that are unsupported by the record aghale or by objective medical findings.
Batson 359 F.3d at 1195. Here, the ALJ fouhdt Dr. Schmitt failed to record
specific tender point findings or other evidemoeubstantiate this diagnosis. Tf.
1070 (citing Tr. 353, 792). In additiothe ALJ found that rheumatologist
Stanford Peng, M.D., seemed to rule aditboromyalgia diagnosis because he noted
only minimal tender points and made no t@mof a fiboromyalgia diagnosis. Tf.
1070 (citing Tr. 1668, 1679). The ALJ further found that, although Jeffrey Carlin,

M.D., indicated a fiboromyalgia diagnosise was merely adopting Dr. Friedman’s
diagnosis. Tr. 1070 (citing Tr. 1638-39). 8tomportantly, neither Dr. Carlin nor
Dr. Friedman recorded the requisite fings to substantiate the diagnosis, and

treating physician Andrew Fedman, M.D., specifically ated that he did not ses

\U

the diagnostic criteria for fibromyalgiarr. 1070 (citing Tr. 508). Moreover, the
ALJ found that Dr. Schmitt himself correcilydicated that Plaintiff's examinatian

findings did not meet the diagnostic criteria for fibromyafgifir. 1070 (citing Tr

sIn addition, the ALJ found that the record does not contain the diagnostic criteria
for fiboromyalgia listed in S.S.R. 12-2p, wh went into effect on July 25, 2012.

Nor does the record show, the ALJ foutite specific tender point findings
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1537). Because Plaintiff failed to ediab that fiboromyalgia was a medically
determinable impairmenthe ALJ was not requireid accept Dr. Schmitt’s
assessed limitations based on that comalitiThe ALJ provided another specifiq,
legitimate reason to give Dr. Sciitis opinions little weight.

The ALJ rejected Dr. Schmitt’s apons in August 2012]June 2015, and
October 2015 that Plaintiff was disabled byarhc pain or fibromyalgia or both.
Tr. 1082 (citing Tr. 1519, 1729, 1744). Dr. Schmitt opined in August 2012 that
Plaintiff could not work due to chronpain and fibromyalgia. Tr. 1082 (citing Tr.
1519). Similarly, in June 2015, DBchmitt opined Plaintiff was permanently
disabled due to chronic pain. Tr. 108&ing Tr. 1729). Aul, in October 2015,
the ALJ found Dr. Schmitt again opinedattPlaintiff was disabled. Tr. 1082
(citing Tr. 1744). The ALJ rejected thesginions because, again, they stated g

legal conclusion reserved to the Commissiptieey were partially predicated on a

diagnosis of fibromyalgia, which the Alfdund was not a medically determinable
impairment, and Dr. Schmitt’s treatmetttes do not contain objective findings
consistent with his assessed inabitdgyperform any work. Tr. 1082 (citirgg.,

Tr. 1552) (in January 2015, Dr. Schmitt notediRiff says she is more active than

required to establish a fiboromyalgia d@reosis prior to July 25, 2012. Tr. 1070 gt
n.3.
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in past years and has grahddren in her home now). For the reasons previoy
articulated, the ALJ provided specific, legiibe reasons to give limited weight
Dr. Schmitt’s opinions.

In addition, importantly, the ALJ regted Dr. Schmits assessed severe
limitations because they were inconsigteith Plaintiff's reported actual
activities. Tr. 1077-79, 1081. An ALJ maysdount an opinion that is inconsis{
with a claimant’s reported functioningdorgan, 169 F.3d at 601-02. The ALJ
found Plaintiff's functioning was inconsistewith Dr. Schmitt’s opinions. Tr.
1077-79, 1081 (citing Tr. 1365-67). Foraample, Plaintiff told the CDIU
investigator in February 2015 she couldvdrherself anywhere she wanted to ¢
she gave rides to friends and to her &ggnson and his friendsoreover, Plaintif]
reported that she drove to nearby toviorsshopping and medical visits. In
addition, Plaintiff reported she homeschoadtedl son, shopped, cooked, paid b
and did light housework. Tr. 1078 (citing. B48-49). Further, Plaintiff stated 3
could walk a mile, and reported thaeshent on a one-mile hiking trip. Tr. 107
(citing Tr. 571, 928). This was a specifiegitimate reason to give limited weig
to Dr. Schmitt’s opinions.

3. Dr. Anderson

Plaintiff alleges the ALJ failed tproperly credit the April 2007 opinion of

treating physician John Andson, M.D. ECF No. 20 at 12-13. Dr. Anderson
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opined Plaintiff would requireontinuous flexibility of position, needed to avoi
any sort of physical exertion, and “probabb indeed disabled for employment
Tr. 1081 (citing Tr. 353). The ALJ gavesglopinion little weight. Tr. 1081.
Because Dr. Anderson’s opinion was conttéetl by Dr. Turner and Dr. Shors,
ALJ was required to providgpecific and legitimatesasons to reject iBayliss
427F.3dat1216.

First, the ALJ rejected this opinidirecause, rather than a clear medical
opinion, it is equivocal (“probably” disabledAn ALJ is not required to accept
equivocal opinion of disabilitySee Mitchell v. Astry010 WL 1486475, at *9
(C.D. Cal. March 3, 201Qan ALJ may properly discdt a treating physician’s
finding for being equivocal, unsupported byical findings, and contradictory t
the physician’s own previous findings) (citiBatson 359 F.3d at 1195). Dr.

Anderson’s opinion Plaintiff “probably” idisabled is equivocal rather than

definitive. Tr. 353. This was a speciflegitimate reason to give limited weight

Dr. Anderson’sopinion.
Second, the ALJ rejected Dr. Andenss disability opinion because it is a
legal conclusion rather @&m a medical opinion. Tr. 1081 (citing 20 C.F.R. 88
404.1527(e)(1), 416.927)(&)). As noted, the legabaclusion of disability, is
reserved exclusively to the Commission8ee20 C.F.R. § 404.1527(d)(3) (“W¢

will not give any special sighicance to the source of an opinion on issues res
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to the Commissioner. . .”Aaron, 2008 WL 4502268, at *{E.D. Cal. Oct. 7,
2008) (“It is true that the ultimate issue of disabiligt nonis reserved to the
Commissioner because a determinatiowléther or not a claimant meets the
statutory definition of disability ia legal conclusion reserved to the

Commissioner”).Aaronnoted that such a conelon has value only when the

physician supports the conclusion by addressing with specificity the extent of

Plaintiff's exertional capacitythe maximum hours to be vked, if applicable, the

requirement of elevating the legs foepise periods of tiey and any postural
limitations. SeeFabilla, 2012 WL 3985140, at *4 (B. Cal. Sept. 11, 2012)
(citing Aaron, 2008 WL 4502268, at *7.).

Here, Dr. Anderson did not providey opinions regarding Plaintiff's
functional limitations, other than requirifigontinuous flexibility of position and
avoidance of any sort of physical exerti” Tr. 349. This supports the ALJ’'s
finding that Dr. Anderson relered a legal conclusiaf disability that is
exclusively reserved to the Commissiorand, significantly, the conclusion is 0
limited value because Dr.milerson failed to suppdite conclusion by assessin
Plaintiff's limitations with requisite sgificity. For example, Dr. Anderson’s
opinion makes no reference to Plaingféxertional capacity, the maximum hoy
Plaintiff can work, or Plaintiff’'s posturdimitations. Accordingly, Dr. Anderson

equivocal statement that Plaintiff probably is disabled, unsupported by his o
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of specific functional abilities, was propgdiscounted by thALJ, and the ALJ’S
rejection of the opinion as an unsuppdrépinion of disabily (a determination

reserved to the Commissioner),was aspecific, legitimate reason to give

limited weight to Dr. Anderson’s opiniorRlaintiff contends the ALJ was required

to incorporate Dr. Anderson’s assesseadthtions in the RFC, but this argument

fails because the ALJ properly ighed the opinion.

4. Dr. Friedman

Plaintiff faults the ALJ for failing to credit the December 2014 opinion of

treating physician Andrew Friedman, M.[ECF No. 20 at 13-14. Dr. Friedman

treated Plaintiff for pain. He opineddnitiff was limited to less than sedentary
work and would miss more than fourydaof work each month. Tr. 1082 (citing
Tr. 1481). The ALJ gave this opinion ldétlveight. Tr. 1080, 1082-83. Becaus
Dr. Friedman’s opinion was contradictedpart by Dr. Turner, the ALJ was
required to provide specific and legitue reasons supported by substantial
evidence to reject itBayliss, 427 F.3d at 1216.

The ALJ rejected this opinion, firdtecause Dr. Friedman did not provid
completed evaluation with objectivenflings consistent with the assessed
limitations. Tr. 1082. An ALJ may disedit physicians’ opinions that are
unsupported by the record as a whole or by objective medical finddajson,

359 F.3d at 1195. The ALJ is correct that Dr. Friedman did not support his
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assessment with objective findings. Twigs a specific, legitimate reason to gi
limited weight to Dr. Friedman’s opinion.

Second, the ALJ rejected Dr. Friedmsopinion because it appeared to
largely based on Plaintiff's unreliable self-report. Tr. 1082. A physician’s of
may be rejected if it is based on a Ridi's subjective complaints which were
properly discountedTonapetyan242 F.3d at 114%¥lorgan,169 F.3d at 604;
Fair, 885 F.2d at 604. Here, the ALJ foudd Friedman assessed an RFC for
than sedentary work and noted that Plaintiff “has not functioned well in a lon
time, and does not copeell with pain.” Tr. 1082 (citing Tr. 1481). These
statements to Dr. Friedman, presumdihPlaintiff, indicate Dr. Friedman likely
relied at least in part on Plaintiff's weliable statements when he formed his
medical opinion. This was a specifiegitimate reason to give Dr. Friedman'’s
opinion limited weight.

Third, the ALJ rejected Dr. Friedman’s opinion because it is unsupport
other evidence, including objective findingsthe record. Tr. 1082. An ALIJm
discredit a treating physician’s opinions that are unsupported by the record i
whole or by clinical findingsBatson 359 F.3d at 1195. Here, the ALJ found [
Friedman stated that MRI findings do rsbiow a clear nerve root compression
explain Plaintiff's “reportd upper right extremity pain,” which was Plaintiff's

primary complaint. Tr. 1082 (citing Tr. 1480633). In addition, Dr. Friedman
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further opined Plaintiff was going to undergo a rheumatology evaluation to find the

cause of her reported pain. Tr. 1d8Ring Tr. 1480). Dr. Friedman noted
objective findings did not explain Plaintifffgrimary complaint and further testin
was needed. This was a specific, legiten@ason to give limited weight to Dr.
Friedman’s opinion.

Furthermore, given the ALJ’s conclusion that Dr. Friedman did not rely
adequate objective mediaalidence to form his opinion, he necessarily would
have had to rely on subjective symptom testimony to form his opinion. This
specific, legitimate reason to give limdtaveight to Dr. Friedman’s opinion. To
the extent Dr. Friedman did rely on Plaifisi self-reported symptoms to form hi
opinion, it was not error for the ALJ tojeet his opinion on that basis.

5. Mr. Pigeon

Treating physical therapist Craig Pigeon, P.T., opined Plaintiff was lim
due to pain. Tr. 912. In December 20M3. Pigeon opined Plaintiff was limite(

to less than sedentary work due to comp$aot low back and neck pain, with p

in the upper and lower extremities.. TO83 (citing Tr. 912). The ALJ gave this

opinion little weight. Tr1083. Because Mr. Pigeon is an “other source” as
defined in 20 C.F.R. 8§ 41%13(d), the ALJ was required to provide germane
reasons for rejecting Mr. Pigeon’s opiniodolina, 674 F.3d at 1111.

The ALJ concluded that the objeaimedical findings do not support Mr
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Pigeon’s opinion. Tr. 1083. An ALJ mdliscredit physicians’ opinions that are

\1%4

unsupported by the record as a whole or by objective medical finddagson
359 F.3d at 1195. Here, Mr. Pigeon’srmmpn was controverted by the medical
record as a whole. As an exampleegative cervical MRI scan did not show g
clear nerve root compression. Tr. 1638 another example, a lumbar MRI
showed no significant narrowing. Tr. 172t addition, treating physician Dr.
Shors found that diagnostic nerve sasdshowed no significant carpal tunnel on
the right; further, she opined working wouddlp Plaintiff's hands. Tr. 1632. The
ALJ gave a germane reason foecting Mr. Pigeon’s opinion.

In June 2015, Mr. Pigeon opined Pl#inwvas limited due to pain in both
hands, upper extremity pain and weaknass, neck and back pain. Tr. 1083
(citing Tr. 1742-43). Mr. Pigeon opined Plaintiff demonstrated notably reduged
strength in her left hand during the exation. Tr. 1083 (citing Tr. 1743). The
ALJ gave this opinion littleveight. Tr. 1083.

First, the ALJ found because theresnvidence Plaintiff exaggerated he

=S

complaints, Mr. Pigeon’s opinion was less reliable. Tr. 1083. An opinion may be
rejected if it is based on a Plaintifésibjective complaints which were properly
discounted.See Tonapetyar242 F.3d at 1149. Here, to the extent the ALJ found
Mr. Pigeon’s opinion was premised on Bi#i's unreliable complaints, the ALJ

gave a germane reason for rejegtMr. Pigeon’s 2015 opinion.
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In addition, and more importantly,eéALJ found Mr. Pigeon’s opinion was

contradicted by other medical providerbr. 1083. An ALJ may discredit
opinions that are unsupported by the rdcas a whole or by objective medical

findings. Batson 359 F.3d at 1195. Heregl\LJ found Mr. Pigeon’s 2015

opinion was contradicted by that of acceptable medical source, treating hand

surgeon Dr. Shors. Tr. 1083 (citing Tr. 1634, 1634) (Dr. Shors noted no left
hand weakness). The ALJ also found Migeon’s opinion was contradicted by
another treating source. Tr. 1083 (citifg 1637) (treatment provider PAC Mr.
Patzer opined in August 2014 that Rtdf's left hand strength was 5/5).
Moreover, the ALJ found Dr. Shors opinedJanuary 2015 that Plaintiff could
return to see her as needed, but Plaintiff did not do so, suggesting Plaintiff's
condition did not worsen as descridgdMr. Pigeon. Tr. 1083 (citing Tr. 1632)
(Dr. Shors indicated Plaintiff will followup as needed). These were germane
reasons to give limited weight to Mr. Pigeon’s opinion.

6. Dr. Heit and Dr. Holden

Plaintiff contends the ALJ misaittuted the December 2011 opinion of
treating podiatrist Curtis Holden, D.P.Mo, another treating podiatrist, Eric Hei
D.P.M. ECF No. 20 at 15-16 (citing Tr. 1080h discussing this opinion, the A
cited Tr. 1045-46, which is in fact Dr. Ha@d'’s, not Dr. Heit's, opinion. Tr. 108

The ALJ gave significant weigho “Dr. Heit’s” opinion that Plaintiff's left foot
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impairment would cause little to no furmtial impairment. Tr. 1080. This opin
Is essentially uncontradictedin general, if a treatmor examining physician’s
opinion is uncontradicted, an ALJ maye# it only by offering “clear and
convincing reasons that are sugpdrby substantial evidenceBayliss,427 F.3d
at 1216. Plaintiff is correct that the Akdroneously attributed this opinion by [
Holden to Dr. Heit. Plaintiff contendee ALJ should have relied instead on th
later opinions and records of Dr. Heit &k he found that Plaintiff suffered fron
various foot disorders. ECF No. 2015 (citing Tr. 1627 in 2012 and Tr. 1676,
1678in 2013).

However, these records do not eldibsevere impairments and therefors
they do not contradict Dr. Holden’s 20&finion, rendering any error harmless
See Stout v. Comm’r of Soc. Sec. Adiv4 F.3d 1050, 1055 (9th Cir. 2006)
(error harmless where it is non-prejudiciactaimant or irrelevant to the ALJ’s
ultimatedisability conclusion).

In October 2012, Dr. Heit notgmbssiblesymptomatic neuroma of the left
foot and metatarsalgia secondary to a surgically shortened hallux, and prest
orthotics (emphasis added). Tr. 162i.February 2013r. Heit assessed
capsulitis of the first metatarsophalangeaijon the right and gave Plaintiff an
injection. Tr. 1678. Two onths later, in April 2013)e made the same diagno

and again gave Plaintiff an injection. Tr. 1676. Conditions effectively contrg
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with medication are not déibating for purposes of determining eligibility for

benefits. Warre v. Comm’r of Soc. Sec. Admii39 F.3d 1001, 1006 (9th Cir.

2006). Because Plaintiff fails to establiblat these were severe impairments t

lasted the requisite twelve months, tie] was not required to find that they
caused any severe limitations. As Beit’s later records did not refute Dr.
Holden’s 2011 opinion, the ALJ was rmeqquired to reject Dr. Holden’s 2011
opinion.

B. Lay Witness Testimony

Plaintiff contends the ALJ failed f@rovide germane reasons for rejecting

lay testimony. ECF No. 20 at 16.

Lay testimony as to a claimant’s symmi® or how an impairment affects
claimant’s ability to work is competeatidence that the ALJ must take into
account.Molina, 674 F. 3d at 1114 (citinggyuen, 100 F.3d at 146Dodrill, 12

F.3d 915 at 919). As thdolina court noted, competent lay witness testimony

nat

the

“cannotbe disregarded without commenyguyen 100 F.3d at 1467, and in order

to discount competent lay witness testimaimg, ALJ “must give reasons that ane

germane to each witnes§)odrill, 12 F.3d at 919Molina, 674 F.3d at 1114.
The Court has not, however, requitbe ALJ to discuss every witness’s
testimony on a individualized,itmess-by-witness basidolina, 674 F.3d at

1114. Rather, if the ALJ gives gerneareasons for rejecting testimony by one
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witness, the ALJ need only point to teagasons when rejecting similar testim

by a different withnessMolina, 674 F.3d at 1114ee Valentine v. Comm’r of Sac.

Sec. Admin574 F.3d 685, 694 (9th Cir. 200@)olding that because the ALJ

provided clear and convincing reasonsrigecting the claimant’'s own subjective

complaints, and because the lay wésis testimony was similar to such
complaints, it follows that the ALJ alsovgagermane reasons for rejecting the
witness’s testimony.). Theplicable regulations are accord, as they require t
ALJ to consider testimony from famibnd friends submitted on behalf of the
claimant,see20 C.F.R. § 404.1545(a)(3), but dot require the ALJ to provide
express reasons for rejectingttmony from each lay withesseeid.; see also
SSR 06-03p (recognizing thah#ére is a distinction beten what an adjudicato
must consider and what the adjudicatorstrexplain in the disability determinat
or decision”). Molina, 674 F.3d at 1114.

Here, the ALJ’s reason is geame and supported by the record.

The ALJ found that the third partyas¢ments generally reflect the same
allegations made by Plaifffiand, as noted, the ALJ found Plaintiff's allegatior
are not credible. Tr. 1083. If an ALJwgareasons for rejecting a claimant’s
testimony regarding symptoms that wegaialy relevant to the similar testimon
of the lay witnesses, that would supipa finding that the lay testimony was

similarly not credible.Molina, 674 F.3d at 1114-15. Fexample, the ALJ
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by a different withessMolina, 674 F.3d at 1114ee alsd/alenting 574 F.3d at

694. Here, because the ALJ provided chaaat convincing reasons for rejecting

Plaintiff's subjective complaints, and besa the lay testimony of Douglas Rudkle

was similar to Plaintiff's complaints, itso follows that the ALJ gave a germane
reason for rejecting Mr. Ruckle’s testimony.
Similarly, the ALJ properly rejectatie other lay witness testimony for the

same germane reason. For exampldanuary 2012 and June 2015, Douglas

Ruckle again described neck, back, anddhgain. Tr. 333, 1405-08. Because [this

testimony essentially restated Plaingffiroperly rejected complaints, the ALJ
gave a germane reastnreject it.

Likewise, Plaintiff's son, Craig Rudd, opined in an undated letter and in
February 2015 that Plaintiff is unalite perform most household tasks and doipg
SO causes excruciating pain. Tr. 1412, 140ast, the testimony of Plaintiff's

friend, Linda Uptain, is also similar tlaintiff's properly discounted complaints.
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Tr. 334, 1413-14 (in January 2012 and Febrz&ds, Ms. Uptain stated Plaintif
activities bring on “multiple daysf intense pain”).

All are similar to Plaintiff's propeyl discredited complaints. If an ALJ
gives reasons for rejecting a claimart&stimony regarding symptoms that wer
equally relevant to the sitar testimony of a lay witr&ses, that would support &
finding that the lay testimony was similarly not credibMolina, 674 F.3d at
1114-15. Significantly, Plaintiff has not identified any limitation in the lay
testimony beyond what Plaintiff herself dabed. This Court finds the ALJ’s
reason for giving the lay testimofiftle weight was germane.

C. Step Two

Plaintiff contends the ALJ should hataind that she suffers from medici

determinable impairments involving haght hand and upper extremity sufficie

to meet the step two standard, basedeanrds from Dr. Shors, Douglas Burns,

M.D., in November 2004 (citing TA94), and others, as discussegra ECF No.

20 at 16-17. Plaintiff bears the burderestablish the existence of a severe
impairment or combination of impairmts, which prevents her from performing
substantial gainful activity, and that thegairment or combination of impairme
lasted for at least twelve continuous months. 42 U.S.C. § 1382c(a)(3)(A).
However, step two is “a de minimugsening device [used] to dispose of

groundless claims.'Smolen v. ChateB0 F.3d 1273, 1290 (1996). “Thus,
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applying our normal standard of reviewth@ requirements of step two, we must

determine whether the Alhhd substantial evidence to find that the medical

evidence clearly established that [Ptdfhdid not havea medically severe

impairment or combination of impairmentsWebb v. Barnhart433 F.3d 683, 687

(9th Cir. 2005).

For context, the Court observes the ALJ noted that in early 2004, Plaintiff

reported neck pain that radiated into hight arm. Tr. 1066 (citing Tr. 480). The

ALJ found that in June 2004, Plaintiff unmdeent a C5-C6 discectomy and fusion.

Tr. 1066 (citing Tr. 485). Plaintiff citeseveral records after this surgery
purporting to establish a severe impairmargtep two. First, in November 200
about five months after surgery, examg physician Dr. Burns noted Plaintiff
described a complicated constellatiorpafn, numbness and afeness, with “no
clear dermatomal patternHe ordered further testinglr. 494. This does not

establish a severe impairment as it isdzhon Plaintiff’'s uni@able description,

4,

and further testing was required. Second, Plaintiff cited records showing that on

September 14, 2011, bilateral hand imaging results showed no evidence of
and an impression ohinimaldegenerative arthropathy in the right thumb
(emphasis added). Tr. 948. “Minimal” doreot equate to severe. Third, in
October 2012, treating physician Dr. Shors noted a positive Tinel’s test and

assessed the need for left carpal tunnelaisd. Tr. 1620. However, this condit
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was remedied when Dr. Shors performdtidarpal tunnel release in November

2012, Tr. 1701-02, and the ALJ noted Pldimeported improvement in January

2013. Tr. 1075 (citing Tr. 1680, 1683). Fourth, in August 2014, treating physician

Dr. Carlin opined Plaintiff needed surgdo remove multiple ganglion cysts an
noted no evidence of inflammatory arthritis. Tr. 1638-39. Cysts are not a
condition that would last threquisite twelve monti{sFifth, an ultrasound of
Plaintiff’s left wrist dated August 7, 2014¢ted limited range of motion in wrist
Tr. 1642. This does not establish a sewangairment. Sixth, in August 2015, O
Shors noted recurrent right thumb trigger fingessibleinflammatory arthritis
(emphasis added). Tr. 1745. Nor does #dstablish a severe impairment.
Plaintiff's cited records are insufficient &stablish significant limitations on wo

related activity. Thus, the ALJ reasonafdund Plaintiff's conditions related to

d

S.

r.

rk_

her right hand and upper extremity are s@tere impairments because they cause

no more than minimal limitations in Plaitf's ability to perform work activity.
Tr. 1082.
*See SmoleB0 F.3d atl280 (citing 42 U.S.C. 8§ 423(d)(1)(A) (defining disabil

as the “inability to engage in any substantial gainful activity by reason of any
medically determinable physical or mentapairment which . .has lasted or calf
be expected to last for a continuous pérof not less thath2 months|.]")).
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Furthermore, even if the ALJ shouldve determined one of the conditio
identified by Plaintiff is a severe impairmte any error would be harmless becg
the step was resolved in Plaintiff's favdsee Stoyud54 F.3d at 10598urch v.
Barnhart, 400 F.3d 676, 682 (9th Cir. 2005).akitiff makes no showing that an
of the conditions mentioned createsitations not already accounted for in the
RFC. Thus, the ALJ’s step two findingth respect to her right hand and uppe
extremity impairments igally sufficient.

D. Listing 1.04A

Plaintiff contends the ALJ erred by fimdy that Plaintiff did not meet the
requirements of Listing 1.04A — disordesf the spine. ECF No. 20 at 5&e20
C.F.R. Pt. 404, Subpt. Rpp. 1.

At step three, the ALthust determine if a claimant’s impairments meet

equal a listed impairmen®0 C.F.R. 8 404.1520(a)(4)(iii)). The Listing of

Impairments “describes each of thejandody systems impairments [which are

considered] severe enough to preweamindividual from doing any gainful

activity, regardless of his or her agdueation or work experience.” 20 C.F.R.
§ 404.1525. To meet a listed impairment|jamant must estdibh that she meef
each characteristic of a listed impaimheelevant to her claim. 20 C.F.R.

8 404.1525(d). The claimahears the burden of estabiisg she meets a listing
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Burch, 400 F.3d at 683. If a claimant me#ts listed criteria for disability, she
will be found to be disabled. 20 C.F.R. 88 404.1520(a)(4)(iii).

In order to meet Listing § 1.04A, aaginant must establish (1) evidence ¢
nerve root compression characterized byraeanatomic distribution of pain; as
well as the following severityequirements: (2) limitations of motion of the spif
and (3) motor loss (“atrophy with assated muscle weakness or muscle
weakness”) accompanied by sensory or reftbss, and (4) if there is involvemel
of the lower back, positive straight-leg raising test (sitting and sup@®ejus v.
Berryhill, 2017 WL 977594, at *4 (E. D. Cdllarch 13, 2017) (finding Listing
1.04A was met) (citingullivan v. Zebley493 U.S. 521, 530 (1990) (“For a
claimant to show that his impairmiematches a listing, it must meadk of the
specified medical criteria. An impairmithat manifests only some of those
criteria, no matter how serely, does not qualify.”)) Further, Plaintiff must
establish the impairment(s) satisftag 12-month durational requiremei@nibus
2017 WL 977594, at *7 (internal citations omittesge also Stewart v. ColviG74
F.App’'x 634, 635 (9th Cir. 2017) (Ptiff failed to carry his burden of
establishing that he met all ofetleriteria for Listing 1.04A).

In support of her contention that simeets Listing 1.04A, Plaintiff cites th
ALJ’s finding that Plaintiff suffered degerative disc disease in her cervical,

thoracic, and lumbar spine. ECF No.&QL7 (citing Tr. 1066). Plaintiff conten
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that because the record showed enk of nerve root compression from
neuroanatomic distribution of painitfog Tr. 346-47, 1649); limitations in the

motion of her spine (citing Tr. 1417, 1623); motor loss (citing Tr. 358);

(difficulties typing and writing); reflex loss (citing Tr. 1430, 617-18); and a single

positive straight-leg test (citing Tt430, 1692), the ALJ should have found sh

U

met Listing 1.04A. The ALJ properlylred on the medical opinions of two
reviewing physicians who opined that Pt#irdid not meet a Listing, the medical
evidence as a whole, and Plaintiff's rejgordaily activities that are inconsistent
with severe limitations, when th#d_J found no Listing was met.

First, the ALJ largely credited tlopinions of reviewing physicians Dr.
Turner, in 2008, Tr. 1080 (citing Tr. 393-400, 560), and Dr. Hufseno testified
at the hearing on January 10, 2012 (citing Tr. 82-93). In February 2008, Dr.
Turner reviewed the record and assdss® RFC for a range of light work,

indicating that no Listing was met. .T560. At the January 2012 hearing, Dr.

’As noted with respect to specific contentions, the ALJ also relied in part on some

of the opinions of treating hand suogeDr. Shors, Tr. 1079 (citing Tr. 1631-32
1634), and primary physician Dr. Angden, Tr. 1079 (citing Tr. 365) (Dr.
Anderson’s May 2006 opinion that Plaffhtloes tend to exaggerate on most
things).
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Hutson testified that Listing 1.04 was not met. Tr. 87-88.

The opinion of a nonexamining physician may sometimes serve as
substantial evidence, if that opinion igported by other evidence in the recor(
and consistent with it. Adrews v. Shalaléb3 F.3d 1035, 1041 (9th Cir. 1995).

Here, the ALJ found that the obje@imedical evidence does not establi
that Plaintiff meets Listing 1.04. Witlespect to right upper extremity sympton
the ALJ found the objective evidence doesswgport a Listed impairment. Tr.
1079-80. For example, the evidenbewed treating hand surgeon Dr. Shors
denied Plaintiff's request that she certiflaintiff was unable to do desk work fqg
eight hours a day due to her right hanchpjoms. Consistent with the medical
evidence, Dr. Shors refused, and statad doing desk work would be helpful fq
Plaintiff's hands, not problematic. .Tt079 (citing Tr. 1631-32). In February
2012, treating physician Dr. FriedmBound normal strength in both upper
extremities. Tr. 1075 (citing Tr. 1699). @ctober 2013, treatg physician Brian
Strachan, M.D., assessed strength as Bthugfhout bilateral upper extremities.
1075 (citing Tr. 1662). The ALJ is correbiat the evidence does not support g
Listed impairment.

The ALJ further found that the objeativnedical evidence revealed little
no abnormality in the lumbar spine, aheére was no abnormality on imaging tq

explain Plaintiff's report of radicular pain. Tr. 1076 (citing Tr. 1004) (August
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2011 imaging showed mild degeneratiom dulging L5-S1 disc and mild facet
arthrosis at the Ls-4, L4-5, and L5-f&¥els); (citing Tr. 1520) (March 2012

iImaging showed mild spondylosis). Thbkjective evidence supports the ALJ'Y
finding that Plaintiff did not meet a Listed impairment.

Similarly, the ALJ noted that objecéwevidence does not support Plaintiff's
allegations with respect to neck and baekn. Tr. 1076. For example, the ALJ
found that multiple specialists examin@intiff for complaints of pain that
radiated into her right arm. Tr. 107&he ALJ further found that imaging
revealed a stable cervicgpine, with no abnormalities to explain Plaintiff's pain
complaints. Tr. 1076 (citing.g.,Tr. 497-98) (in 2005, treating physician Pete
Ward, M.D., noted no evidence of nelagic impairment and recommended
continued conservative treatment onlgjting Tr. 509, 511) (in June and July
2007 no structural anatomic abnormatitege seen that would benefit from
surgical intervention); (citing Tr. 1618n June 2013, treating physician Dr.
Stoilova reviewed a@ctober 2012 lumbar MRI and opined there was no
significant central canal or neural fonaal stenosis; moower, no definitive
etiology for right L5 radiculopathy was evident). This objective evidence further
supports the ALJ’s step three deteratian that no Listing was met.

Significantly, the ALJ also found that Plaintiff's activities are inconsistgnt

with disabling limitations such as those ained in the Listings. Tr. 1077-78. An
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ALJ may discount an opinion that is onsistent with a claimant’s reported

functioning. Morgan, 169 F.3d at 601-02. Here, the ALJ noted, for instance,

Plaintiff reported she does all of the spoy for her household, assists in caring

for two horses, takes care of householdrek, cares for arfitbomeschools her so

and is able to walk one mile and wemt a mile-long hike. Tr. 1078 (citing Tr.

that

n,

248-49) (Plaintiff's Function Report noted she cares for and homeschools son);

(Tr. 571) (July 2008 report of activities Rr. Anderson included ability to walk
one mile); (Tr. 928) (in Agust 2011 Plaintiff told a mental health provider shg
went on a mile-long hike); (Tr. 1563n(5eptember 2014, Plaintiff told Dr.
Schmitt she takes care of hehsld chores); (Tr. 1359367) (Plaintiff reported t
an investigator in February 2015 tisdie shops, cares for horses, and does
household chores). Further, the Abdihd that, inconsistent with Plaintiff's
allegations, the investigator observedseoous problem regarding gait, bendin
reaching, or grasping when he observeadrfff enter her car and drive away. ]
1078 (citing Tr. 1364-65). The ALJ’s stepék finding that Plaintiff did not meq
a Listing is supported by Plaintiff's functioning.
The ALJ accepted Dr. Turner’s and Biutson’s opinions that Plaintiff dig
not meet a Listing, Tr. 1080, a finditigat is fully supported by the objective

evidence and by Plaintiff's actual functiogi Plaintiff merely cites isolated
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medical findings and contends that thesew her condition meets Listing 1.04/
However, Plaintiff fails to meet her burdeneadtablishing that kisting was met.
E. Adverse Credibility Finding

Plaintiff faults the ALJ for failing terovide specific findings with clear a
convincing reasons for discrediting hermgytom claims. ECF No. 22 at 18-21.

An ALJ engages in a two-step anasyt® determine whether a claimant’s
testimony regarding subjectiveipar symptoms is credi®. “First, the ALJ mus
determine whether there is objectiwedical evidence of an underlying
impairment which could reasonably bepexted to produce the pain or other
symptom alleged."Molina, 674 F.3d at 1112 (interngliotation marks omitted).
“The claimant is not required to showatther impairment could reasonably be
expected to cause the severity of thegiom she has alleged; she need only S
that it could reasonably have cads®me degree of the symptonm\Vasquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) (irtat quotation marks omitted).

Second, “[i]f the claimantneets the first test and there is no evidence o
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if she gives ‘specifidear and convinog reasons’ for the
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
citations and quotations omitted). “Gealeindings are insufficient; rather, the

ALJ must identify what testimony is notedible and what evidence undermine

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 45

how

f

of

S




10

11

12

13

14

15

16

17

18

19

20

the claimant’s complaints.1d. (quotingLester 81 F.3d at 834FThomas278 F.3d
at 958 (“[T]he ALJ must make a cnédity determination with findings
sufficiently specific to permit the court tmnclude that the ALJ did not arbitrari
discredit claimant’s testimony.”)). “Thaear and convincing {@&dence] standarg
Is the most demanding requiredSocial Security casesGarrison v.Colvin, 759
F.3d 995, 1015 (9th Cir. 2014) (quotiMpore v. Comm’r of Soc. Sekdmin, 278
F.3d920,924 (9th Cir. 2002)).

In making an adverse credibility téemination, the ALJ may considénfer
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduct3) the claimant’s
daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

This Court finds the ALJ provided spécj clear, andcconvincing reasons
for finding that Plaintiff's statementoncerning the intensity, persistence, and
limiting effects of her symptoms “neintirely credible.” Tr. 1074.

1. Lack of Objective Evidence

First, the ALJ found that the objectiegidence is not consistent with and
does not support many of Plaintiff's sytom claims. Tr. 10746. An ALJ may

not discredit a claimant’s pain tesbmy and deny benefisolely because the
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degree of pain alleged is notpported by objective medical evidencollins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 200Byinnell v. Sullivan947 F.2d 341,
346-47 (9th Cir. 1991)air, 885 F.2d at 601. Howevehe medical evidence is
relevant factor in determining the seveitya claimant’s pain and its disabling
effects. Rollins 261 F.3d at 857; 20 C.F.B§ 404.1529(c)(2), 416.929(c)(2).
Here, the ALJ set out, in detall, the digal evidence regarding Plaintiff's
impairments, and ultimately concluded that allegations weraconsistent with
the medical evidence. Tr. 1079-80. Thie] found, for example, that treatment
notes generally showed unremarkable clinical findings regarding a back
impairment, including largely normal finalys regarding gait, nge of motion, an
lower extremity strength. Tr. 1080 (cigj Tr. 816) (in November 2010, treating
physician Dr. Schmitt noted no gait distunia); (citing Tr. 793) (in July 2011, [
Schmitt opined balance andiipaere intact, no motor weakness noted); (citing
1623) (in October 2012, treating physiciamuRahoi, M.D., noted lower extremi
strength was 5/5 bilaterally); (citing T¥694) (in May 2012, treating physician
Friedman noted lower extremity stiggth was normal); (citing Tr. 1699) (in
February 2012, Dr. Friedman noted stréngts 5/5 in all extremities). The AL
additionally found that most of PHiff's records from 2013 to 2015 were for
primary complaint®ther thanback pain. Tr. 1080 (citing.g.,Tr. 1626) (in

October 2012, treating physician Dr. Heit nogelbng history of complaints of I
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foot pain) (emphasis added); (citing T629) (in October 2012, treating physic

Julie Hodapp, M.D. saw Plaintiff for comptés of pain and tingling in all fingers

in left hand); (citing Tr. 1631) (in Janua?@15, treating physician Dr. Shors saw

Plaintiff for complaints of hand pain).

The ALJ further found that Plaintiff's omplaints of needing to recline or
down during the day due to back pain wexeely if ever reported to treatment
providers, lessening the credibility of suobmplaints. Tr. 1080 (citing generall
treatment records at Tr. 1612-1728). Thhifa to report symptoms to treatmer
providers is a legitimateonsideration when determining the legitimacy of thog
complaints.See Greger v. Barnhard64 F.3d 968, 972 (9th Cir. 2006). The A
found Plaintiff's complaints exceededdawere not supported by objective and
physical exam findings. The ALJ alsonstdered Plaintiff’s failure to report
symptoms to treatment prowrs. This was a specific, clear and convincing re
to discount Plaintiff's testimony.

2. Activities of Daily Living

The ALJ found that Plaintiff's activitiesere inconsistent with the severe
limitations Plaintiff alleged. Tr. 1078-79A claimant’s reported daily activities
can form the basis for an adverse créitijdetermination if they consist of
activities that contradict the claimant’s “other testimony” or if those activities

transferable to a work settin@drn, 495 F.3d at 63%ee also Fair885 F.2d at 60
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(daily activities may be grounds for an aseecredibility finding “if a claimant ig
able to spend a substantial parhaf day engaged in pursuits involving the
performance of physical functions thaé aransferable ta work setting.”).
“While a claimant need not vegetate idark room in order to be eligible for
benefits, the ALJ may discredit a claimiartestimony when the claimant reports
participation in everyday activities indicag) capacities that ateansferable to a
work setting” or when activities “contéct claims of a totally debilitating
impairment.” Molina, 674 F.3d at 1112-13 (internal gabbn marks and citations
omitted).

Here, the ALJ found Plaintiff's acties undermine her credibility to the
extent they contradict claims ote@tally debilitating impairment. The ALJ
observed that Plaintiff told the investigatorFebruary 2015 that she did all of the
shopping for her household. Tr. 1078 atiTr. 1359). Plaintiff reported to the
investigator that she drove her sam&l some friends when they needed
transportation. Tr. 1077-78 (citing.Tkx359) (Plaintiff's statements to the
investigator regarding her ability to drivelplaintiff also said she assisted in taking
care of two horses. Tr. 1078 (citing Tr. 135®)aintiff has also reported that she
takes care of househaotthores. Tr. 1078 (citing TA563) (in September 2014,
Plaintiff told treating physician Dr. Schththat she is able to get her housework

and other chores done); (citing Tr. 1367) {ifti# told the investigator she stayed
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busy taking care of the house and the twsé®y. As the ALJ found, Plaintiff's
April 2007 Function Report indicated thslte cared for hgroung son, including
homeschooling him. Tr. 1078 (citing Tr. 248-4%urther, Plaintiff reported tha
she walked a couple of dagisveek, Tr. 248, and in [§u2008, Plaintiff told
treating physician Dr. Andson she was able to wabkie mile. Tr. 1078 (citing
Tr. 571). On August 30, 2011, Plaintiff evesported to mentdiealth treatment
provider Dawn Petre, M.Ed. that siwent on a one-mile hiking trip. Tr. 1078

(citing Tr. 928). The evidence of Plaiffis daily activities in this case may be

interpreted more favorably the Plaintiff, however, sin evidence is susceptible

to more than one rational interpretatiand therefore the ALJ’s conclusion mus

be upheld See Burch400 F.3d at 679. Here, Phiff's daily activities were
reasonably considered by the ALJ to beomsistent with Plaintiff's allegations @
disabling functional limitations Ultimately, the recordupports that Plaintiff's
daily activities “contradict claims & totally debilitating impairment.’Molina,
674 F.3d at 1112-13 (internal quotationrksaand citations omitted). The ALJ
reasonably determined that Plaintiff'siglactivities were inconsistent with her
allegations of disabling symptoms. i$hvas a specific, clear and convincing

reasorto discountPlaintiff's testimony.
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3. Evidence of Exaggeration/Secondary Gain

The ALJ noted that evidence of sytogm exaggeration agecondary gain
erodes the credibility of Plaintiff's allegations. Tr. 1079. The tendency to
exaggerate is a permissible reasandigcounting a Plaintiff's credibility See
Tonapetyan242 F.3d at 1148 (the ALJ appropriately considered Plaintiff's
tendency to exaggerate whassessing Plaintiff's crdallity, which was shown in
a doctor’s observation that Plaintiff ssancooperative during cognitive testing
was “much better” when giving reass for being unable to workgee also
Thomas 278 F. 3d at 959 (An ALmay properly rely on @daimant’s efforts to
impede accurate testing of a claimanitisitations when finding a claimant less
than credible). Similarlyevidence of motivation to obtasocial security benefit
may be considered in making a credibility determinati8ae Matney v. Sullivar
981 F.2d 1016, 1020 (9th Cir. 1992).

The ALJ noted that examining psycbgist Dr. Toews reported in Januat
2008 that Plaintiff said that she would screiarpain if she had to write anything
Tr. 1079 (citing Tr. 537). However, the ALJ pointed out, Dr. Toews noted th
Plaintiff was able to complete the infoation forms in an average amount of tif
and Dr. Toews made no mention of Plainéiffeaming in pain as she did so. T
1079 (citing Tr. 541). The ALJ further fod that Dr. Toews noted that Plaintiff

exhibited excessive audible and physicahgmehavior during the evaluation, ar
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was loud and quite dramatic. Tr. 1078igg Tr. 537) (noting a significant amouint

of overt pain behavior); (citing Tr. 5418xhibited excessive audible and physical

pain behavior . . . was loud and quite datic). At the same time, the ALJ notes,

Dr. Toews found that Plaintiff was cogniily intact. Ultimately, Dr. Toews’
diagnoses included possible symptomaggeration-secondary gain. Tr. 1079
(citing Tr. 543) (Dr. Toews indicatealrule out diagnosis of symptom
exaggeration-secondaggain).

Similarly, the ALJ found that Plairfitiasked treating hand surgeon Dr. S

to write a statement that Plaintiff was disabled because she could not use h

eight hours a day. Tr. 1075 (citing Tr. 1631). As the ALJ observed, Dr. Shars

refused and instead opined that usinghiaard would in fact be beneficial to
Plaintiff's condition. Tr. 1075 (citing Tr. 1632).

Because an ALJ may account for aiRliff's exaggeration of symptoms
during an evaluation and motivation for gedary in assessing credibility, this \
a specific, clear and convincing reado discount her testimony.

4. Reason Employment Ended

Next, the ALJ found that Plaintiff's unemployment during at least part

relevant period was due tadtors other than Plaintiff's alleged impairments. T

1078. When considering a claimant’s aartton that she cannot work because

her impairments, it is appropriate to cmles whether the claimant has not work
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for reasons unrelated to his alleged disabil®ge Bruton v. Massanaf68 F.3d
824, 828 (9th Cir. 2001) (the fact that thaiolant left his job because he was I
off, rather than because he was injumgds a clear and convincing reason to fif
him not credible)Tommasetti v. Astry®33 F.3d 1035, 1040 (9th Cir. 2008) (tf
ALJ properly discounted claimant’s credibilibased, in part, on the fact that th
claimant’s reason for stopping work was hat disability). Here, the ALJ noted
Plaintiff reported in her Functioning Report that she homeschooled her son
she believes in it, a factor that “wouldenfere with working but is unrelated to
disability.” Tr. 1078. Thus, Plaintifivas not working because she chose to
homeschool her son, not because ofitmrairments. This was a clear and
convincing reason to discredit Ri&ff's testimony.
F. Recusal/Full and Fair Hearing

Plaintiff contends the ALJ should hakecused herself because, Plaintiff
alleges, the ALJ requested an investmaby the CDIU. ECF No. 20 at 18-21.
Plaintiff asserts that the CDIU report indtes that Plaintiff was referred to the
CDIU because ODAR found inasistencies in the record. Tr. 1062. From thi
the ALJ stated, Plaintiff's counsel infedr¢hat the ALJ sent the referral, and
because the report indicated that ODAR found inconsistencastifPlalleged thg
ALJ had already made afling regarding the claimant’s credibility and was,

therefore, biased. Tr. 1062 (referringhtearing testimony at Tr. 1101-03).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 53

aid

nd

ne

D

Decause

137




10

11

12

13

14

15

16

17

18

19

20

Moreover, Plaintiff contends she was deprived of the right to a full and fair
hearing, because, she argues, the ALJ'®astivere biased. ECF No. 20 at 18:21.

ALJs who decide social security clas are presumed to be unbiased.
Schweiker v. McCluret56 U.S. 188, 195 (198Rollins, 261 F.3d at 857-58

(citing Verduzco v. Apfell88 F.3d 1087, 1089 (9th Cir999)). The presumptio

-

can be rebutted by showing a conflictimmterest or another specific reason for
disqualification. Verduzco 188 F.3d at 1089. Expressions of sarcasm, impatience,
dissatisfaction, annoyancand even anger, “that are within the bounds of what
imperfect men and women . sometimes display” do not establish bigallins,
261 F.3d at 858 (quotingteky v. United State$10 U.S. 540, 555-56 (1994)). |A

claimant asserting bias must “show ttieg ALJ’s behavior, in the context of thg

whole case, was ‘so extreme as to displagicinability to render fair judgment.|
Rollins, 261 F.3d at 858 (quotirigteky, 510 U.S. at 551). The burden of
establishing a specific reason for diatjfication is on the party making the
assertion.Schweiker456 U.S. at 196.

Plaintiff contends the ALJ impropgrprejudged Plaintiff's credibility and
should have referred the caseanother ALJ for thatason. ECF No. 20 at 18
(citing Tr. 1359) (“The claim on [Plaiiff] was referred to the Cooperative

Disability Investigations Unit (CDIU) &kr the Office of Disability Adjudication

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 54




10

11

12

13

14

15

16

17

18

19

20

and Review (ODAR) found inconsistensim [Plaintiff's] allegations and
presentations throughout the file.”).

The ALJ correctly observed that AhJ may disqualify herself if she
believes her participation tme case would give theppearance of impropriety.
Tr. 1062 (citing HALLEX 1-2-1-60). Thesinstances include, for example,
sharing an acquaintance witbut not knowing, the clainmy, or when the ALJ ha
particular knowledge about the claimantfran extrajudicial source. The ALJ
not have these as proper batgegrant recusal. Tr. 1062.

The claimant raised a similar claim\falentine 574 F. 3d at 690. The

v

did

Court held that “ALJ’s are presumedle unbiased.” Moreover, prejudging dges

not establish bias: “Valentine does not alldug the ALJ was biased against hi

m.

Instead, he merely suggests that the Ald pv@judged his case in some way. We

can find no legal authority for the proposition that general preconceptions th

not amount to bias violate the Due Process Claugaléntine 574 F.3d at 690.

Here, Plaintiff similarly alleges that ti#d_J “prejudged” Plaintiff’'s credibility and

this somehow deprived her of a full afair hearing. However, this general
assertion does not establish or amountdfaien of actual bias or deprivation of
due process by the ALJ. Accordingly, Plaintiff's allegation is without merit.

In addition, Plaintiff contends tHéDIU investigation was unreasonable.

Plaintiff contends the investigating ageised “deceptive tactics” that shock the
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conscience.” ECF No. 22 at 9-11. Howetee authority Plaintiff cites does not

support her contention.

First, Plaintiff citesWyman v. Jamed00 U.S. 309, 318-23 (1971). Ther
the Supreme Court considered a hons#t ¥inat was required as a condition for
assistance under the Aid to FamiliedDapendent Children (AFDC) program.
Court held that even if such a visit Bycaseworker possessed some character,
of a search in a traditional criminal lssgnse, the visit did not fall within the
Fourth Amendment’s proscription against unreasonable searches and seizu
Wyman 400 U.S. at 317-18. Notably, theme visitation which state statutes
prescribed as a condition for assistanader the AFDC program was a reason
administrative tool and served a vadidd proper administrative purpose for
dispensation of the programVyman 400 U.S. at 318-19 (observing that the
agency is fulfilling a public trust). EhCourt found the home visits are not a
search, nor are they unreasonable; the hasiieis not a criminal investigation,
does not equate with a criminal investiga, and is not in aid of any criminal
proceeding; accordingly criminal law protections are not applicalignan 400
U.S. at 317-18, 323-24.

Similarly, the investigator’s actioms this case did not involve a search,

were not unreasonable, andrev@ot conducted in aid @hy criminal proceeding|.

Similar toWymanjn this case, utilizing the admstrative tool of an investigatoi
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does not trigger criminal law pettions. And, importantly, liké&vyman the
agency here is fulfilling a public trust: Khe State, working through its qualified
welfare agency, has appropgaand paramount interest and concern in seeing
assuring that the intended and proper objetthat tax-produced assistance ar
the ones who benefit from the aid it dispensedee Wymam00 U.S. at 318-19.
Here, the SSA is similarly fulfilling a publicust to assure that the intended an
proper objects of tax-produced assistaare the ones who benefit from the aid
dispenses.
The only other authority Plaintiff cites is an unpublished case that aidg
Plaintiff even less. ECF No. 22 at 9 (citiBimore v. Colvin617 F.App’x 755,
757 (9th Cir. 2015) (unpublished)). EHimore,the claimant argued that the ALJ
erred in relying on evidence reldteo the CDIU investigationElmore 617
F.App’x at 757. Specifically, EImore aste that the CDIU’sise of a pretext
interview was both inconsistent with the broad remedial purpose of the Soci
Security Act and the type of arlatly government action that “shocks the
conscience.”ld. The Court held that thisgument had “no merit,” and pointed
out that the Socidgbecurity Act expressly authags the Commissioner to “cond
such investigations and other peedings as the Commissioner may deem
necessary or properfd. (citing 42 U.S.C. 8§ 405(b)(1)3ee also Fair885 F.2d a

603 (“The Disability Insurance and Supplemtal Security Income programs ars
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intended to provide benefits to peopleaare unable to work; awarding benefi
in cases of nondisabling pain would expdmel class of recipients far beyond th
contemplated by the statute.”). TBEnoreCourt explicitly found that the tactics
used were neither “shoiclg” nor arbitrary. EImore,617 F.App’x at 757 (citing
Shaw v. Winters/96 F.2d 1124, 1125 (9th Cir .1986Fovernment agents are
permitted to assume false identities iderto gain the confidence of their
targets.”)). Thé&lmorecourt concluded its disegion by citing the clear policy
behind investigative techniques: there ishimay nefarious about ensuring that g
deserving claimants receive benefildmore,617 F.App’x at 757.

Here,Plaintiff contends the CDIU ageanhtered Plaintiff's home using a
ruse and this was a deceptive practice shah“the report itself should be excis
from the record.” ECF No. 22 at 9-10. AsHhlmore there was nothing nefariot
about the CDIU investigating to ensubhat only deserving claimants receive
benefits pursuant to the Social SecuAtt. Plaintiff's contention is without
merit.

In sum, the ALJ carefully consideréake voluminous record and weighed
the contradictory evidence and opiniomgluding the lay testimony and Listing
evidence; determined thevese impairments at stéwo; assessed Plaintiff's
credibility; considered the investigator'pmet; was not required to recuse hers

and provided Plaintiff a full and fair hearing.
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CONCLUSION

After review, the Court finds that the ALJ’s decision is supported by
substantial evidence and freehafrmful legal error.

IT 1SORDERED:

1. Plaintiff's motion for summary judgment (ECF No. 20PENIED.

2. Defendant’s motion for summary judgment (ECF No.GRANTED.

The District Court Executive is directedl file this Order, enter

JUDGMENT FOR THE DEFENDANT , provide copies to counsel, ang
CLOSE THE FILE.

DATED this SeptembeR1,2017.

g Mary K. Dimke

MARY K. DIMKE
U.SMAGISTRATE JUDGE
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