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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
CLARINDA ROSE GOPHER, No. 1:16-cv-03100-MKD
Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY
VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY, ECF Nos. 17, 22
Defendant.

BEFORE THE COURT are the padiecross-motions for summary
judgment. ECF Nos. 17, 22. The parttesisented to proceed before a magistrate
judge. ECF No. 7. The Court, havingiewed the administrative record and the
parties’ briefing, is fully informedFor the reasons discussed below, the Court
denies Plaintiff's motion (ECF No. 1@&nhd grants Defendant’s motion (ECF No.
22).
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. § 1383(c)(3).

STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orlssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial eviaderi means “relevarevidence that a
reasonable mind might accept asqdee to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiohd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondgdlund v. Massanar53 F.3d 1152,
1156 (9th Cir. 2001). If the evidence in tleeord “is susceptible to more than ¢
rational interpretation, [theourt] must uphold the ALJ’s findings if they are
supported by inferences reasblyadrawn from the record.Molina v. Astrue,674

F.3d 1104, 1111 (9th Cir. 2012kurther, a district court “may not reverse an
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ALJ’s decision on account of an error that is harmlegs.” An error is harmless
“where it is inconsequential to the [A] ultimate nondisabilit determination.”
Id. at 1115 (quotation and citation omdje The party appealing the ALJ’s
decision generally bears the burderesfablishing that it was harme8hinseki v,
Sanders556 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or whicl
has lasted or can be expected to lasafoontinuous period of not less than tweg
months.” 42 U.S.C. § 1382c(a)(3)(A). ¥ed, the claimant’s impairment must
“of such severity that he is not onlyalre to do his previous work][,] but canno
considering his age, education, and wexkerience, engage in any other kind
substantial gainful work which exisits the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantisfies the above criteriaSee20 C.F.R. 8
416.920(a)(4)(i)-(v). At step one, the Comsioner considers the claimant’'s w

activity. 20 C.F.R. 8 416.920(a)(4)(i). Ifdlkelaimant is engaged in “substantia
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gainful activity,” the Commissioner must firtdat the claimant is not disabled. |20
C.F.R. 8 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thommissioner considers the severity of the
claimant’s impairment. 20 C.F.R. 8§ 416.92034)(ii). If the claimant suffers from
“any impairment or combination of impairments which significantly limits [hig or
her] physical or mental ability to do baswork activities,” the aalysis proceeds [o

step three. 20 C.F.R. § 416.920(c). H thaimant’'s impairment does not satisty
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this severity threshold, however, the Coissioner must find that the claimant is
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to

severe impairments recognized by the Comrmorssi to be so severe as to preclude

a person from engaging in substaingainful activity. 20 C.F.R. §
416.920(a)(4)(iii). If the impairment is asvere or more severe than one of the
enumerated impairments, the Commissianest find the claimant disabled and
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrnhe Commissioner must pause to assgss
the claimant’s “residual functional capacityResidual functional capacity (RFQ),

defined generally as the claimant’s abilityperform physical and mental work
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activities on a sustained basis despitedriher limitations, 20 C.F.R. 8
416.945(a)(1), is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considetsether, in view of the claimant

RFC, the claimant is capabd¢ performing work that he or she has performed |i

the past (past relevant work). 20 C.F8R116.920(a)(4)(iv). If the claimant is
capable of performing past relevantnwathe Commissioner must find that the
claimant is not disabled. 20 C.F.R. § 2)(f). If the claimant is incapable of
performing such work, the analggproceeds to step five.

At step five, the Commissioner considessether, in view of the claimant

RFC, the claimant is caplagbof performing other work in the national economy.

20 C.F.R. § 416.920)@)(v). In making this detenination, the Commissioner
must also consider vocational factors sastthe claimant’s age, education and
past work experience20 C.F.R. 8 416.920(a)(4)(v)f the claimant is capable o
adjusting to other work, the Commissiomeust find that the claimant is not
disabled. 20 C.F.R. § 416.99)(1). If the claimant is not capable of adjusting
other work, analysis concludes with a fingithat the claimant is disabled and i
therefore entitled to benefits. 20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of drabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceed

step five, the burden shifts the Commissioner to estaltlithat (1) the claimant

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 5

S

S

f

to

S

sto

S




10

11

12

13

14

15

16

17

18

19

20

capable of performing other work; and (2) such work “exists in significant
numbers in the national econorhy20 C.F.R. § 416.920(c)(2Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff applied for supplemental sedyrincome benefits on November 27,

2012, alleging an amendedsat date of January 14, 2010. Tr. 64, 200-05. The

application was denied initially, Tr. 130-3@nd upon reconsideration, Tr. 137-89.

Plaintiff appeared for a hearing befae administrativéaw judge (ALJ) on

October 28, 2014. Tr. 42-99. On Novamni26, 2014, the ALJ denied Plaintiff's

claim. Tr. 16-41.
At step one, the ALJ found Plaintiff f@ot engaged in substantial gainfu
activity since November 27, 2012, the apgima date. Tr. 22. At step two, the
ALJ found Plaintiff has the following sereimpairments: diabetes mellitus;
obesity; depressive disorder not otheengpecified (NOS); post-traumatic streg
disorder (PTSD) and/or anxiety diserdNOS; personality disorder NOS; and
substance use disorder. Z2. At step three, the ALJ found Plaintiff does not
have an impairment or combination ofgairments that meets or equals a listef
impairment. Tr. 23. The ALJ thdound that Plaintiff has the RFC

to perform light work as defined in 20 C.F.R. § 416.967(b) without furtl
physical limitations. She can perfoumskilled, repetitive, and routine

work. She should not have contaagthwthe general public. She can have
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occasional contact with coworkers angbsrvisors. She will be off-task for

ten percent of her work shifts, butlvotherwise be able to meet producti
standards. She will be abserdrfr work once a month or less.

Tr. 25.

At step four, the ALJ found Plaintiff sble is to perform her past relevant

work as a housekeeper and an@dgtural sorter. Tr. 34. lthe alternative, at step

five, the ALJ found that considering Plaffis age, education, work experience

and RFC, there are jobs in signifitamumbers in the national economy that

Plaintiff can perform, such as productissambler and hand packager. Tr. 36|

The ALJ concluded Plaintiff has not beander a disability, as defined in the
Social Security Act, from November 22012, the application date, through thg
date of the decision. Tr. 36.

On May 4, 2016, the Appeals Councihged review, Tr. 1-7, making the
ALJ’s decision the Commissioner’s finaéclsion for purposes of judicial reviev
See42 U.S.C. § 1383(c)(3); 20 CHE.§ 422.210.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
her supplemental security income benaiitsler Title XVI of the Social Security]
Act. ECF No. 17. Plaintiff raises tli@lowing issues for this Court’s review:

1. Whether the ALJ properly weigihéhe medical opinion evidence;

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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2. Whether the ALJ properly discredit®laintiff's symptom claims; and

3. Whether the ALJ’s step five det@ination is supported by substantial
evidence.
ECF No. 17 at 2.

DISCUSSION

A. Medical Opinion Evidence

First, Plaintiff faults the ALJ for discounting the opinions of examining
sources Mr. Moen, Dr. Rodenberger, Beymanski, Dr. Coleman, Dr. Burdge,
and Dr. Cline. ECF No. 14 5-16.

There are three types of physiciat{g) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant

[but who review the claimant's fileh@nexamining [or reviewing] physicians).”

Holohan v. Massanar246 F.3d 1195, 1201-02 (9thrC2001) (citations omitted).

Generally, a treating physicia opinion carries more weight than an examinin
physician’s, and an examing physician’s opinion carriamore weight than a
reviewing physician’sld. at 1202. “In addition, the regulations give more we
to opinions that are explained than to those that are not, and to the opinions
specialists concerning matters raigtio their specialty over that of

nonspecialists.”ld. (citations omitted).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 8

¢

ght

of




10

11

12

13

14

15

16

17

18

19

20

If a treating or examining physicianbpinion is uncontradicted, the ALJ

may reject it only by offering “clear and convincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005),.

“However, the ALJ need not accept the opinion of any physician, including a

treating physician, if that opinion is brief, conclusory and inadequately supported

by clinical findings.” Bray v. Comm’r of Soc. Sec. Admiv54 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&sd brackets omitted). “If a treating ol
examining doctor’s opinion is contradkct by another doctor’s opinion, an ALJ
may only reject it by providing specific diegitimate reasons that are supporteéd
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v Chater81
F.3d 821, 830-31 (9th Cir. 1995)).

The opinion of an acceptable mealisource, such as a physician or
psychologist, is given more weight thédmat of an “othesource.” 20 C.F.R. §
416.927(2016)GGomez v. Chatef74 F.3d 967, 970-71 (9th Cir. 1996). “Other

sources” include nurse practitioners, phyais’ assistants, therapists, teachers,

social workers, spouses and other non-medical sources. 20 C.F.R. § 416.9(13(d)

(2016). However, the ALJ is required“@nsider observations by non-medical
sources as to how an impairmenteats a claimant’s ality to work.” Sprague v.
Bowen 812 F.2d 1226, 1232 (9th Cir. 198N on-medical testimony can never

establish a diagnosis or disabilitysamt corroborating competent medical

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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evidence.Ngyuen v. Chaterl00 F.3d 1462, 1467 (9th Cir. 1996). Pursuant t(
Dodrill v. Shalalg 12 F.3d 915, 919 (9th Cir. 1993), an ALJ is obligated to gi\
reasons germane to “other source” testimony before discounting it.

1. Mr. Moen and Dr. Rodenberger

In October 2010, social worker Didkoen, MSW, evaluated Plaintiff. Tr.
31 (citing Tr. 273-74). Plaintiff coanhds this evaluation was signed by
psychiatrist Dr. Rodenberger, who is‘acceptable source,na for that reason,
the opinion should be treated as Dod@nberger’s. ECF No. 17 at 15 (citing T

275, 771); Social Security Ruling (SSR) 08p. Plaintiff is partially correct. The

! Plaintiff is correct insofar as Dr. Rodenberger signed the.fddm Rodenbergef
signature does not, however, indicateeggnent with or endorsement of the
opinion. The last page of the evaloati signed and datd&dctober 15, 2010, by
Mr. Moen, lists only Mr. Moeras the examiner. Tr. 27®r. Rodenberger signe
and dated the form Octob20, 2010; the form above his signature states the (
Is a “releasing authority signatureftitle (for use by the Veteran’s Administratig
area of advanced trainirigr ARNP.” Tr. 275. Beaase Dr. Rodenberger did ng
endorse the opinion, the ALJ properly corsetl this as the apon of a social
worker who is an “other source.”

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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Court concludes, consistent with the A& characterization, Tr. 31, that the
opinion is social worker MiMoen’s, rather than psychiatrist Dr. Rodenberger’s.

Mr. Moen noted Plaintiff allegesymptoms and limitations from three

Impairments: depression, post-traumatiess disorder (PTSD) and panic disorder.

Tt. 269. Mr. Moen further noted Plaintdfleged that, as a result of depression,
she felt worthless and was unable to conedeatras a result of PTSD, Plaintiff did
not trust people and thought they wgreéging her; and as a result of panic

disorder, Plaintiff reported she suffenganic attacks five times a week and wa

UJ

very fearful around unfamiliar places orgpée. Tr. 269. Mr. Moen assessed
marked to severe limitations in Plaffis ability to makedecisions, learn new
tasks, perform routine tasks, maintappeopriate behavior, interact appropriatgly
in public contacts, relate appropriatelittwcoworkers and, as the ALJ noted, the
ability to understand and follow even siagirections. Tr. 31 (citing Tr. 273).
The ALJ gave this opinion “minimab no weight.” Tr. 31.

Because Mr. Moen as aaal worker is an “othr source,” 20 C.F.R. §
416.913(d), the ALJ was required to pmigermane reasons for rejecting Mr.
Moen'’s opinion. “The ALJ may discountstanony from . . . ‘other sources’ if the
ALJ ‘gives reasons germane to each witness for doing $4clina, 673 F.3d at
1111 (quotinglfurner v. Comm’r o5oc. Sec. Admir613 F.3d 1217, 1224 (9th

Cir. 2010)).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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First, the ALJ found Mr. Moen rended his opinion two years before
Plaintiff's SSI application date. Tr. 3Medical opinions that predate the alleg
onset of disability are of limited relevanc€armickle v. Comm’r of Soc. Sec.
Admin, 533 F.3d 1155, 1165 (9th Cir. 2008). relePlaintiff alleged an amende

onset date of January 10, 2010.c8&ease Mr. Moen rendered his opinion on

October 15, 2010, after Plaintiff's alleged onset date of January 14, 2010, Tr.

this was not a germane reason to give limited weight to Mr. Moen’s opinion.

Next, the ALJ rejected Mr. Moen’s opon because he is not an accepta

medical source. Tr. 31. As noted, narggatable, “other sources” include social

ed

65,

ble

workers. 20 C.F.R. § 416.8(d). Although the opinion of an acceptable source is

given more weight than that of an “other sourcéhe ALJ is required to “consid
observations by non-medical sources asaw an impairment affects a claiman
ability to work.” Sprague812 F.2d at 1232. Non-medical testimony can nev

establish a diagnosis or disabilitysamt corroborating competent medical

evidence.Nguyen 100 F.3d at 1467. Pursuantodrill, 12 F.3d at 919, an AL,

Is obligated to give reasons germane to “other source” testimony before

discounting it. This wasot a germane reason.

220 C.F.R. 8 416.92%Gomez 74 F.3d at 970-71.
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Third, the ALJ rejected Mr. Moen@pinion because his conclusions werge

based on a one-time examination & Moen had no other “documented
familiarity” with Plaintiff. Tr. 31. The fact that MiMoen examined Plaintiff ong

time is not a legally sufficient basis fagjecting the opinion. The regulations

D

direct that all opinions, including the opinions of examining providers, should be

considered. 20 C.F.R. § 416.927(b), (Eurther, the ALJ gave “significant

weight” to the state reviewing psychgists’ opinions who never examined

Plaintiff.> Tr. 23, 34. The number of visits &oparticular provider may be a fadtor

in assigning weight to the opinion, but it is not the only factor, nor is it a suffi

cient

basis upon which to reject an opinion. @QF.R. § 416.927(c). Thus, the fact that

Mr. Moen examined Plairffione time is not a gerame reason to reject Mr.
Moen’s opinion.

Fourth, the ALJ found Mr. Moen provided no objective basis for the
assessed marked to sevimatations, including nalocumented mental status

evaluation, contrary to the directioogntained in the evaluation form. Tr. 31

¢1f the ALJ could reasonably reject Mvloen’s opinion because he examined

Plaintiff one time, it follows that the opioms of the state reviewing psychologis

who never examined Plaintiffiust also be rejected.
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(citing Tr. 269)! The ALJ need not accept the wipin of any physician, includin

a treating physician, if that opinion is drieonclusory and iadequately supportg

g
od

by clinical findings. Bray, 554 F.3d at 1228 (internal quotation marks and brackets

omitted). Mr. Moen did not conduct a mahstatus evaluation, nor any other
objective testing. This was a germane oga® give limited weight to Mr. Moen
opinion.

Fifth, the ALJ assigned little weighd Mr. Moen’s opinion because his
conclusions “appear to lmsed mostly on the claimigs subjective complaints
and symptoms.” Tr. 31. Ahysician’s opinion may bejaxted if it is based on 4
claimant’s subjective complaintghich were properly discounted.onapetyan v.
Halter, 242 F.3d 1144, 1149 (9th Cir. 2000)prgan v. Comm’r of Soc. Sec.
Admin, 169 F.3d 595, 602 (9th Cir. 199%xir v. Bowen 885 F.2d 597, 604 (9tl
Cir. 1989). However, when an opinionnst more heavily based on a patient’s
self-reports than on clinical observations, there is no evidentiary basis for re
the opinion. Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 201Ryan v.

Comm’r of Soc. Sec. AdmiB28 F.3d 1194, 1199-1200 (9th Cir. 2008). Mr.

*The form directs that “[o]bjective MSH)cluding raw data and sub scores, mu
be attached (serial 7’s, etc.).” Tr. 26Bhe ALJ is correct that Mr. Moen did no
reference an MSE and there are no attachments to his report.
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Moen’s report appears to be based on an interview and behavioral observations,

but not on any objective findings based on test resGik®, e.g Tr. 269 (Plaintiff
described symptoms, such as panic attdisle times a week); Tr. 270 (Mr. Moen
indicated he observed symptoms of depression: Plaintiff was “very tearful”).
the ALJ reasonably concluded that Mtoen’s opinion must have been more
heavily based on Plaintiff's complasmwhich were properly discountadfra, than
on clinical findings, because Mr. Moenrfigmed no testing. Tr. 31. The ALJ'$
interpretation of the evidence is readoleaand this was a germane reason for
rejecting the opinion.

Sixth, the ALJ found that Mr. Moen’s opinion failed to mention any
substance abuse issues, past or presdanth rendered hispinion less reliable,
given Plaintiff’s long record of substance abutskr. 31. An opinion may be
entitled to less weight if it is made waut knowledge of a claimant’s substance
abuse.See Coffman v. Astrué69 Fed. App’x 609, 611 {9 Cir. 2012) (affirming
ALJ’s rejection of examining psychologist’s opinion, in part, due to the fact that
“plaintiff periodically concealed” his substance abuse from provid&sjpa v.

Colvin, 2013 WL 4480016, *8 (E.D. Wa.,uly. 19, 2013) (affirming ALJ’s

s Plaintiff testified she halsad drug and alcohol problems since she was 12 years

old. Tr. 58.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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rejection of a physician’s opinion becauts&as made withouknowledge of the
claimant’s substance abuse and narcaekeg behavior). Here, the ALJ noteq
for example, Plaintiff testified she thder own business 2009 producing and
selling food and jewelry, but this work@ed because of her substance abuse.
31 (citing Tr. 63, 66-67, 69) (Plaintiff tegel that she worked with her mother
and brother making and selling fry breadldeadwork, the sales were mainly |
phone, and the work ended when her brother got in trouble and Plaintiff got
mentally sick). Plaintiff testified &t her daughter died in January 2009 and
Plaintiff tried to kill herself “with alcohodnd drugs.” Tr. 31 (citing Tr. 69-70).
The record supports the ALJ’s finding. i$hvas a germane reason to give limi
weight to Mr. Moen'’s opinion.

Although the ALJ considered some reas that were not germane, the A
cited other germane reasons supporteduistantial evidence which support th
ALJ’s rejection of Mr. Moen’s opinionSee, e.g., Morgari69 F.3d 595, 601-02
(9th Cir. 1999). Therefore, the outne is the same despite the improper
reasoning. Errors that do not affect the ultimate result are harndessParra v.
Astrue 481 F.3d 742, 747 (9th Cir. 200Qurry v. Sullivan 925 F.2d 1127, 113
(9th Cir. 1990)Booz v. Sec’y of Health and Human Serv84 F.2d 1378, 1380

(9th Cir. 1984).
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2. Dr. Seymanski
In April 2011, Nicole Seymanski, 9., evaluated Plaintiff. Tr. 31-32

(citing Tr. 276-83). Plaintiff summarized theurrent mental health symptoms gs

|1~4

low self-esteem, regret for thingscéuas not graduating from high schdaind the

“one thing | have going for myself is that | am in treatment but | do not feel good

about this.” Tr. 276. Dr. Seymanskinaithistered tests, including the Rey — 15
(which showed no indication of malingering); the BDI (Beck Depression
Inventory) (Plaintiff’'s score of 48 indicadl severe symptonud depression); and
the BAI (Beck Anxiety Inventory) (Plaintiff's score of 38 indicated severe
symptoms of anxiety, by self-report). . 76. Dr. Seymanski diagnosed Plainti

with major depressive disorder, recuntiesevere, without psychotic features;

¢ Plaintiff told Dr. Seymanski that sheafhiped out of school in the 9th grade and
said she also began drinking around this time. Tr. 276.

"The Beck Anxiety Inventory, developdy Dr. Aaron T. Beck, is a commonly
used measure of anxiety. Itis a brigf,item measure of anxiety with a focus ¢n
somatic symptoms of anxiety that svdeveloped as a measure adept at
discriminating between anxiety and depressiSee

https://www.ncbi.nlm.nilgov/pmc/articles/PMC3879951/
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anxiety disorder NOS (rule out PTSRJrohol dependency in full sustained
remission; and cocaine abuse in full austd remission. Tr. 278. She assessed
moderate limitations in the ability tee aware of normal hazards, maintain
appropriate behavior andn@m routine tasks, Tr. 31-32 (citing Tr. 279). In
addition, Dr. Seymanskisaessed marked limitatiomsthe ability to perform
effectively in a work setting with evdimited public contact. Tr. 32 (citing Tr.
279). The ALJ gave Dr. $manski's assessed modertaianarked limitations
little weight. Tr. 32.

Because Dr. Seymanski’s opiniomgarding modeta and marked
limitations were contradicted by Dr. Fligstein, Tr. 106-16, and Dr. Bfowm,
122-29, the ALJ was requitdo provide specific and legitimate reasons for

rejecting portions of DrSeymanski’s opinionBayliss 472 F.3d at 1216.

¢In January 2013, state agency psychaalconsultant Diane Fligstein, Ph.D.,
opined Plaintiff was able to perforrmgble and repetitive ks and maintain
adequate concentration,rpistence and pace with@utasks despite episodic

deficits in concentration and pace; was dblelerate superficial interaction with

others; and was able to adjust to roetmorkplace changes. Tr. 34 (citing Tr. 113-

14). In March 2013, Michael Brown, Ph.@nother agency consultant, affirmed
Dr. Fligstein’s opinion. Tr. 34 (citing Tr. 122-29).
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The ALJ first found that the assessedda@te to marked limitations lack
an objective basis. Tr. 32. The ALdad not accept the opinion of any physici
if that opinion is brief, conclusory, and inadequately supported by clinical fin
Thomas v. Barnhar278 F.3d 947, 957 (9th Cir. 2002). The ALJ found, for
instance, that a month prior to Dr.y&sanski’'s April 2011 evaluation, Plaintiff
told treatment provider Kathryn Shaw, AR, that she had been sober for one
year, she began psychiatric medicatiomonth earlier ankder depression was
improving with this treatment. Tr. 32iting 477). As another instance of
contradictory objective findings, the Alfound that upon exam, also in March
2011, Plaintiff displayed normal affect and there was “no unusual anxiety or
evidence of depression” observed. 32.(citing Tr. 481). This was a specific,
legitimate reason to give limited vgit to Dr. Seymanski’'s opinion.

Next, the ALJ discounted Dr. Seynskiis assessed modde to marked
limitations because they were inconsisterth Plaintiff's activities. Tr. 32. An
ALJ may discount an opinion that is onsistent with a claimant’s reported
functioning. Morgan, 169 F.3d at 601-02. The ALJ found, as example, Plain
told Dr. Seymanski her daily activisencluded playinggames and attending
appointments and Plaintiff reported she primarily used public transportation.
32 (citing Tr. 280) (Plaintiff reported shéended weekly sessions for alcohol U

(Tr. 278) (Plaintiff reported she playgdmes on her phone); Tr. 283 (on the M
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Plaintiff indicated she used public traosgation). The ALJ is correct that the
activities of regularly using public traportation and keeping appointments is
inconsistent with a moderate limitationtime ability to aware of normal hazardg
maintain appropriate behavior, and perfooutine tasks since a person with sy
limitations is unlikely to be able to accomplish these tasks. Similarly, the AL
correct that Seymanski’'s assessed malikaitation in the ability to perform
effectively with even limited public contaist also inconsistent with the ability tc
use public transportation, since tiratolves public contact, as does keeping
regular appointments. This was a specific, legitimate reason to give limited
to Dr. Seymanski’s opinion.

Third, the ALJ gave little weight tBr. Seymanski’'s opinion because the
level of severity implicated by it véanconsistent with Dr. Seymanski’s
contemporaneous examination findings. 32. A medical opinion may be
rejected by the ALJ if it is conclusorypmtains inaccuraciesy is inadequately
supported.Bray, 554 F.3d at 1228 homas278 F.3d at 957. Moreover, a
physician’s opinion may be rejectedtifs unsupported by the physician’s

treatment notesSee Connett v. Barnhal40 F.3d 871, 875 (9th Cir. 2003)

(affirming ALJ’s rejection of physicias’opinion as unsupported by physician’s

treatment notes). As the ALJ notedaiRtiff displayed normal hygiene, fair eye

contact, cooperative behavior, norma¢eph, intact judgment, unimpaired
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memory, and an average and normal stremental activity. Tr. 32 (citing Tr.
282-83) (MSE results). Here, the ALJ reaably determined that the MSE res|
and clinical findings did not supportelhevel of limitations opined by Dr.
Seymanski. This was a specific angilienate reason to reject the opinion.
Fourth, the ALJ found assessed limitatiovese inconsistent with Plaintiff
treatment records. Tr. 32An ALJ may discredit @hysician’s findings that are
unsupported by the record as a whole or by objective medical finddajson v.
Comm’r of Soc. Sec. AdmiB59 F.3d 1190, 1195 (9th Cir. 2004). The ALJ
pointed out that about a month bef@re Seymanski’s evaluation, Tr. 473-95,
Plaintiff told a treatment provider thslhe had been soberfone year and had
started psychiatric medication a monthliear Tr. 32 (citing Tr. 473) (on March

29, 2011, Plaintiff told provider Kathin Shaw, ARNP that she had been sobe;

since March of 2010); Tr. 480 (on March 3, 2011, Plaintiff told Ms. Shaw she

began Lexapro about a month ago). March 8, 2011, Plaintiff reported her
depression was improving with thigatment. Tr. 32 (citig Tr. 479). The ALJ
notes Ms. Shaw opined on March 8, 2011, Biaintiff's affect was normal, Tr. §
(citing Tr. 479), and on March 3, 2011, M&haw noted “no unusual anxiety or
evidence of depression.” Tr. 32 (citifig 481). Here, the ALJ reasonably relig

on Plaintiff's nearly contemporaneous treant records that were inconsistent
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with Dr. Seymanksi’s assesskmitations. This was another specific, legitimat
reason to reject Dr. Seymanski’'s assésaederate to madd limitations.

3. Dr. Copeland

In October 2011, Brett Copeland, H3y, evaluated Plaintiff. Tr. 32-33
(citing Tr. 284-90). Plaintiff told Dr. Queland she suffereddm depression with
psychosis and post-traumatic stressiso(PTSD). Tr284. Dr. Copeland
referenced Dr. Seymanski’'s evaluatiox sionths earlier and noted Dr. Seyma
had diagnosed major depressiveatder, anxiety disorder NOS, and

alcohol/cocaine dependence/abuse inasnist full remission. Tr. 264 (citing Tr

278). Plaintiff reported she was attamglpsychotherapy appoments two to four

times a month and waentemplating psychotpac medication but was
apprehensive due to fear of side effectr. 284. Dr. Copeland noted poor eye
contact, restricted affect and tearfidagpsychomotor agitation, and pressured
tangential speech; in addition, Plaintiff refgal symptoms consistent with PTSI
Tr. 285. Plaintiff told Dr. Copeland sied remained clean and sober for eigh
months. Tr. 286. Dr. Cofand assessed Plaintiff asderately limited in the
ability to learn new tasks, and as meaky limited in the ability to understand,
remember and persist in tasks followingngle instructions; understand, remen
and persist in tasks following complesstructions; and perform routine tasks

without undue supervisionlr. 286-87. Dr. Copeland fther assessed Plaintiff «
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markedly limited in the ability to commigate and perform effectively in a worl

7\

setting both with public contact and lindt@ublic contact. Tr287. Dr. Copeland
further opined that it would be difficult to assess Plaintiff’'s prognosis until she
“moved on” from a current medical concérand received empirically-supporteld
treatment to address PTSD and bereavement associated with her daughteris
death'® Tr. 287. The ALJ credited Dr. @eland’s opinion that Plaintiff's
psychological impairments likely prevemer from working with the general
public, but otherwise the ALJ gave tlupinion little weight. Tr. 32-33.

Because Dr. Copeland’s opinion wastradicted by Dr. Brown, Tr. 122-29,

the ALJ was required to provide specific and legitimate reasons for rejecting Dr.

Copeland’s opinionBayliss, 427 F.3d at 1216.
First, the ALJ discounted Dr.dpeland’s opinion because he relied on
Plaintiff’'s self-reported symptortestimony, which as discussedra the ALJ

properly found not to be credible. Tr. 3&.physician’s opinion may be rejected if

S

it is based on a claimant’s subjective cdants which were properly discounted.

*Plaintiff told Dr. Copeland that she wdsrrified by” abdominal tumors that
needed to be removed in December 2@bbut two months after Dr. Copelandis
evaluation. Tr. 284.
Dr. Copeland indicated Plaintiff's daughtdied on January 14, 2009. Tr. 284.
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Tonapetyan242 F.3d at 114%lorgan 169 F.3d at 60Zair, 885 F.2d at 604.
The ALJ found that Dr. Copald’s expressed basis foistopinions consisted of
cursory statements based on Plaintiff's sgbye reporting. Tr. 32. Here, the ALJ
does not cite specific instances in Drpétand’s report. DrCopeland noted, foi
example, Plaintiff “is regularly neglang her ADL’s,” which appears to be
Plaintiff's unreliable self-report. Becausee record supports the ALJ’s cited
reason, the Court finds this is a specikgitimate reason to give limited weight to
Dr. Copeland’s opinion.
Next, the ALJ gave DiICopeland’s opinion less weight because Plaintifi
was not forthcoming about the extenthefr alcohol use at this psychological/
psychiatric evaluation. Tr. 32. Tihecord supports the ALJ’s findindsee
Coffman 469 F.App’x at 611 (affirming ALJ’s rejection of examining
psychologist’s opinion, in part, due tive fact that “plaintiff periodically
concealed” his substam@buse from providersyerpa 2013 WL 4480016, *8
(affirming ALJ’s rejection of a physicrés opinion because it was made without
knowledge of the claimant'substance abuse and rarc-seeking behavior).

Here, the ALJ found, for example, in ©ber 2011, Plaintiff told Dr. Copeland

=

that she had been clean and sober feptst eighteen months. Tr. 32 (citing T|r.
286). The ALJ noted, however, thatarpsychotherapy ssion in September

2012, Plaintiff reported that she hagelm abusing alcohol on a continuous basis
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between 2008 and March 20X@&ntradicting her October 2011 claim of extended

sobriety to Dr. CopelandTr. 32 (citing Tr. 419) (on September 19, 2012, Plai
told treating therapist Laurie Jones, WSthat after her daughter died in 2008,
Plaintiff began drinking and did not staptil March 2012). As another exampl
the ALJ found in October 2012, Plaintiff reported to examining psychologist
Burdge that she had beenngsmarijuana for the pastsyears, also contradictin
the claimed eighteen months of sobriBtgintiff had reported to Dr. Copeland i
October 2011. Tr. 32 (citing Tr. 301) @ctober 2012 Plaintiff told Dr. Burdge
she had used marijuana for the past siarg, including most recently a month 3
Plaintiff also reported she had been dmmikabout a dozen drinks a day, five da
a week and used alcohaldamethamphetamine withinglpast week). The ALJ
reasonably relied on Plaintiff's lack odndor regarding hesubstance abuse in

giving Dr. Copeland’s opinion less wgiit. This was another specific and

legitimate reason to rejectdlassessed mental limitations.

Third, the ALJ gave little weight tBr. Copeland’s opinion because the
level of severity implicated by it wasconsistent with essentially normal
psychological findings during March 2048d October 2012 evaluations. Tr. 3
1 Ms. Jones noted Plaintiff's daughteediat age twelve from brain cancer, in
2008. Tr. 419.
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33. An ALJ may discredit a physicia findings that are unsupported by the
record as a whole or by @gtive medical findingsBatson 359 F.3d at 1195. A
the ALJ noted, in September 2012, Plaintiff's treating therapist Laurie Jones
MSW, reported Plaintiff displayed appragte appearance, unremarkable beha
euthymic mood, appropriate speech affdct, intact memory, logical thought
process and the ability to maintain attenti Tr. 32 (citing Tr. 420). As the ALJ
further noted, in October 2012, examig psychologist Dr. Burdge reported
Plaintiff displayed appropriate hygiermoperative behavior, occasional eye

contact, normal speech, adequate cahension, normal judgment, normal

thought process, and norn@ncentration. Tr. 32-33 (citing MSE results at T,

304-05). As the ALJ additionally noted,.Burdge found Plaintiff recalled one
three items after a five-minute deland her performanaen the Trail Making
tests was within the average range. 33 (citing Tr. 301, 304). Here, the ALJ
reasonably determined that the MSE resattd clinical findings did not support
the level of limitations opined by Dr. Copath such as markduhnitations in the
ability to perform routine tasks and umsiand and persist with even simple
instructions. This was a specific anditemate reason to give limited weight to
Dr. Copeland’s opinion.

Fourth, the ALJ rejected Dr. Cdped’s opinions because they were

inconsistent with Plaintiff's reported taties. Tr. 33. An ALJ may discount ar]
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opinion that is inconsistent with a claimant’s reported functionMgrgan 169

F.3d at 601-02. As the ALJ found, Plaintiff told Dr. Burdge in October 2012

for current hobbies and interests, she Wwattmovies, visited parks and went tg

that

family events. Tr. 33 (citing Tr. 300). The ALJ found, as another example, that in

December 2012, Plaintiff told treagj counselor Ms. Jones she had begun
attending religious services twice a wedk. 33 (citing Tr. 397). The ALJ furth
found, as an additional example, thadanuary 2013, Plaintiff told provider
Amelia Rutter, ARNP, thaghe was currently helping care for her mother. Tr.

(citing Tr. 409). The ALJ found these adties were inconsistent with Dr.

Copeland’s opinions. Tr. 33owever, as all of thesreported activities are after

Dr. Copeland’s opinion, the Court does naotffthat this is degitimate reason to
discredit Dr. Copeland’s opinion.

Although the ALJ considered a reasoattivas not legitimate, the ALJ cit
other reasons that were legitimate angported by substantial evidence which
support the ALJ’s rejection of Dr. Copeland’s opinidee, e.g., Morgari69
F.3d at 601-02. Therefore, the outcoimighe same despite the improper
reasoning. Errors that do not affect the ultimate result are harndessParra,
481 F.3d at 74Curry, 925 F.2d at 1131 (9th Cir. 1990) (finding ALJ error

harmless because it did not affect the result).
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4. Dr. Burdge

In October 2012, Aaron Burdge, Ph.D., evaluated Plaintiff. Tr. 33 (citihg

Tr. 300-05). Plaintiff reported she hadry low self-esteem, she had no close
friends, she was “always sad,” and she was unable to concentrate. Tr. 300.

Dr. Burdge conducted a clinical interviemd administered tests, he diagnosed

After

major depressive disorder, single episagdespecified; alcohol and polysubstance

dependence; and personality disorder N@ih borderline passive-aggressive
and paranoid like features). Tr. 300-@2r. Burdge assessed rkad limitation in

the ability to understand, remember gqaasist in tasks by following detailed

instructions; perform routine tasks with@tecial supervision; adapt to changes in

a routine work setting; and maintain appiafe behavior in a work setting. Tr.
302-03. Dr. Burdge assesssl/ere limitations in thability to perform activities

within a schedule, maintain regular atiance, and be punctuaithin customary

tolerances; communicate andfoem effectively in a worlksetting; and complete a

normal work day and work week withaaterruptions from psychologically based

symptoms. Tr. 302-03. The ALJ gavéstbpinion minimal weight. Tr. 33.
Because Dr. Burdge’s opinion was aaaticted by Dr. Brown, Tr. 122-29
the ALJ was required to provide specific and legitimate reasons for rejecting

Burdge’s opinion.Bayliss,427 F.3d at 1216.
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The ALJ noted Dr. Burdge gave “naessed basis” for his multifaceted
opinions of psychological disability. T83. Because the ALJ articulated seve
specific reasons for rejecting this omnj the Court treats this as the ALJ’s
summary of the reasons fojjeeting Dr. Burdge’s opinion.

First, the ALJ rejected Dr. Burdgedpinion because it was inconsistent \
his own examination findings. Tr. 33. An ALJ need not accept the opinion (¢
doctor if that opinion is brief, conclusory, and inadequately supported by clin
findings. Tonapetyan242 F.3d at 1149. Here, tA&J found that Dr. Burdge’s
own examination findings did not ouqrt his assessed limitations, including
Plaintiff's mental status examination thatlded generally normaesults. Tr. 33
For example, as the ALJ pointed outaiRtiff displayed appropriate hygiene,
cooperative behavior, occasionakeyontact, normal speech, adequate
comprehension, normal judgmengrmal thought process, and normal
concentration. Tr. 33 (citing Tr. 304hn addition, although Plaintiff recalled on
of three items after a five-minute dgla single abnormal finding, Plaintiff
performed within the average range oe irail making tests. Tr. 33 (citing Tr.
301, 304). The ALJ noted that these &ygnormal results were obtained desp
Plaintiff's reported lack of current mexithealth treatmerand recent substance
abuseseeTr. 301 (Plaintiff told Dr. Burdgehe had used methamphetamine a

alcohol “last week,”), indicating limitationsere likely not as sgere as assesseq
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alleged. This was a specific, legitimate reason to give limited weight to Dr.

Burdge’s opinion.

Second, the ALJ rejected Dr. Burdgejsinion because it was inconsistent

with Plaintiff's activities. Tr. 33.An ALJ may discount a medical source opini

to the extent it conflicts witthe claimant’s daily activitiesMorgan 169 F.3d at

on

601-02. The ALJ noted Plaintiff told Dr. Burdge her current hobbies and int¢rests

included watching movies, visiting parks)d going to family events. Tr. 33
(citing Tr. 300). The Court does not fitltht the minimal activities identified ar
inconsistent with Dr. Burdge’s assesdedtations. This was not a legitimate
reason to give Dr. Burdge’s opinion minimal weight.

Third, the ALJ rejected Dr. Burdgetsinion because it was inconsistent
with other examination findings. T33. The ALJ did not cite the other
inconsistent examination findings. The Coaxg¢ordingly, finds that this is not
legitimate reason to give Dr. Bige’s opinion minimal weight.

Fourth, the ALJ rejected Dr. Burdgepinion because test results sugge
exaggeration. Tr. 33 (citing Tr. 311). iHence that &laimant exaggerated his
symptoms is a specific, legitimate reasomeject the doctor’s conclusions.
Thomas278 F.3d at 958. The ALJ rejected Burdge’s opinion because his o

objective test results indicated some symptxaggeration. Tr. 33. An ALJis

obliged to credit medical opinions thee unsupported by the medical source’s
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own data.Tommasetti v. Astry®33 F.3d 1035, 1041 (9th Cir. 2008). In

considering Dr. Burdge’s report, the Alnoted Plaintiff's results on the PAI

indicated exaggeration, which made themeliable. Tr. 33. The ALJ found that

results showed Plaintiff “tended to portragrself in an especially negative or
pathological manner.” Tr. 33 (citinfr. 311). Moreover, the ALJ found,
Plaintiff's PAI results “reflected a patte often associated with a deliberate
distortion of the clinical picture, and items should be reviewed to evaluate th
possibility of malingering.” Tr. 33 (citmp Tr. 311). This was a specific and
legitimate reason to give limited weight to Dr. Burdge’s opinion.

Fifth, the ALJ gave Dr. Burdge’s opom little weight because it appeare
be based on Plaintiff's unreliable selpogt. Tr. 33. A physician’s opinion may
be rejected if it is based on a Plaintiffgbjective complaints which were prope

discounted.Tonapetyan242 F.3d at 114¥lorgan,169 F.3d at 604air, 885

F.2d at 604. Here, given the ALJ’s conclusion that Dr. Burdge did not rely on

adequate objective mediaalidence to form his opinion, he necessarily would
have had to rely on subjective symptom testimony to form his opinion. To th
extent Dr. Burdge did rely on Plaiffts self-reported symptoms to form his
opinion, it was not error for the ALJ teject his opinion on that basis.
Although the ALJ considered reasons tivate not legitimate, the ALJ cit

other reasons that were legitimate angported by substantial evidence which
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support the ALJ’s rejection of Dr. Copeland’s opinidee, e.g., Morgari69
F.3d at 601-02. Therefore, the outcoimi¢ghe same despite the improper
reasoning. Errors that do not affect the ultimate result are harndessParra,
481 F.3d at 747Curry, 925 F.2d at 1131 (9th Cir. 1990) (finding ALJ error
harmless because it did not affect the result).

5. Dr. Cline

In September 2014, R. Ali@e, Psy.D., evaluated Plaintiff. Tr. 34 (citing
Tr. 752-56). Dr. Cline opined Plaintiff Hamild or no limitations in the ability to

learn new tasks, adapt to changea moutine work setting, and understand and

persist at simple instructions. Tr. 34 (citing Tr. 754-55). Dr. Cline further opined

Plaintiff had moderate limitations the ability to plan independently,
communicate effectively in a work seifj, ask simple questions, be aware of

normal hazards, make simple decisionsfgren routine tasks, maintain regular

attendance, and understand aedsist at detailed instructions. Tr. 34 (citing T¥.

755). Dr. Cline opined Plaintiff was madly limited in the ability to maintain
appropriate behavioma complete a normal workday without psychological
interruption. Tr. 34 (citing Tr. 755). Th_J gave this opinion minimal weight

Tr. 34.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 32




10

11

12

13

14

15

16

17

18

19

20

Because Dr. Cline’s opinion was comtieted by Dr. Brown, Tr. 122-29, t

ALJ was required to providgpecific and legitimatesasons for rejecting Dr.
Cline’s opinion. Bayliss 427 F.3d at 1216.

First, the ALJ found Dr. Cline’s morevere assessbchitations were

unsupported because Dr. Cline “gave no egped basis” for his opinion, except to

state that Plaintiff’'s “main barrier ®mployment is her personality traits of

dependence and avoidancd.t. 34 (citing Tr. 755). An ALJ need not accept g
doctor’s opinion if that opinion is brief, conclusory, and eguiately supported by

clinical findings. Tonapetyan242 F.3d at 1149. The consistency of a medicq

opinion with the record as a whole isedevant factor in evaluating a medical

opinion. Lingenfelter v. Astrues04 F.3d 1028, 1042 (9th Cir. 2000kn v.

Astrue 495 F.3d 625, 631 (9th Cir. 2007). Hettee ALJ’s finding is supported by

the record. For example, the ALJ found that the 2013 opinions of reviewing
psychologists Dr. Fligstein and Dr. Bravare entitled to greater weight becausg
they are consistent with both Plaifis psychological findings and reported
activities, including Plaintiff's reporteability to serve as a caretaker for her
mother. Tr. 23, 34 (citing Tr. 109-19, 122-29). In addition, although not

specifically referenced by the ALJ, B2line noted that despite Plaintiff's

allegation she had difficulty concentratirslpe performed well on the MSE and|i

their conversation. Tr. 752. The AL&enclusion that Dr. Cline’s opinion was
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not adequately supported by clinicaldings is supported by the record. In
addition, an ALJ may discount a medisalrce opinion to the extent it conflicts
with the claimant’s daily activitiesMorgan 169 F.3d 595 at 601-02. The ALJ
noted Dr. Cline’s assessed limitations wer@nsistent with Plaintiff’'s reported
functioning, including her self-reportedibily to serve as a caretaker for her
mother. Tr. 34. These were specific, tagate reasons to givenited weight to
Dr. Cline’s opinion.

It is the role of the ALJ to resolvegflicts and ambiguity in the evidence
See Morganl69 F.3d at 599-608ge also Spragu812 F.2d at 1229-30.
Because the ALJ’s interpretation wasaadl, it must be upheld. In sum, Dr.
Cline’s opinion was inadequately supportgdclinical findings, inconsistent with
the record as a whole, and inconsisteith Plaintiff's activities. These are
specific and legitimate reasons supportedulystantial evidence for rejecting Dr.
Cline’s opinion.
B. Plaintiff's Symptom Claims

Plaintiff contends the ALJ improperfiscredited her symptom claims. BCF

No. 17 at 16-18. An ALJ engages in a two-step analysis to determine whether a

claimant’s testimony regarding subjective parrsymptoms is edible. “First, thg

11°)

ALJ must determine whether there isatijve medical evidence of an underlying

impairment which could reasonably bepekted to produce the pain or other
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symptoms alleged.Molina, 674 F.3d at 1112 (internguotation marks omitted).

“The claimant is not required to showatther impairment could reasonably be
expected to cause the severity of theygiom she has alleged; she need only S
that it could reasonably have cads®me degree of the symptonm\Vasquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) émal quotation marks omitted).
Second, “[i]f the claimanmeets the first test and there is no evidence of
malingering, the ALJ can only reject thaichant’s testimony about the severity
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rejection.” Ghanim 763 F.3d at 1163 (internal citatioasd quotations omitted).
“General findings are insufficient; rathéine ALJ must identify what testimony
not credible and what evidence undaraes the claimant’s complaintsid.
(quotingLester 81 F.3d at 834)Thomas 278 F.3d at 958 (“[T]he ALJ must ma
a credibility determination with findings 8iciently specific to permit the court t
conclude that the ALJ did not arbitrardyscredit claimant’s testimony.”). “The
clear and convincing [evider] standard is the modémanding required in Soci
Security cases.'Garrison v. Colvin 759 F.3d 995, 1015 (9th Cir. 2014) (quotin
Moore v. Comm’r oBoc. Sec. Admin278 F.3d 920, 924 (9th Cir. 2002)).

In making an adverse credibility datanation, the ALJ may considenter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the

claimant’s testimony or between hertie®ny and her conduct3) the claimant’s
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daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the
claimant’s condition.Thomas278 F.3d at 958-59.

This Court finds the ALJ provided sgific, clear, andonvincing reasons
for finding that Plaintiff's statementoncerning the intensity, persistence, and
limiting effects of her symptoms “areot credible.” Tr. 26.

1. Lack of Objective Medical Evidence

First, the ALJ found the objective ewidce does not support the degree pf

symptoms alleged. Tr. 26-28. An Almay not discredit a claimant’s pain

testimony and deny benefgslely because the degrefepain alleged is not

supported by objectivamedical evidenceRollins v. Massanayi261 F.3d 853, 857

(9th Cir. 2001)Bunnell v. Sullivan947 F.2d 341, 346-47 (9th Cir. 199Egir,
885 F.2d at 601. However, the medical eviders a relevant factor in determin
the severity of a claimant’s paand its disabling effectsRollins 261 F.3d at 857
20 C.F.R. 8416.929 (c)(2Minimal objective evidence ia factor which may be
relied upon in discrediting a claimantestimony, although tnay not be the only
factor. See Burch v. Barnhgr00 F.3d 676, 689 (9th Cir. 2005).

The ALJ found medical treatment rede in 2007 refer to ongoing issues|
with alcohol and depression, but do nefer to any psychiatric medication or

treatment for psychological issues besideemical dependenservices. Tr. 26
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(citing e.g, Tr. 718) (on May 15, 2007, Plaifftiold provider Melia Delp, R.N.,

she was going into an alcohol treatmemtgoam later that month; no psychiatri¢

medication or mental health treatmenirisntioned). The ALJ further found, ag
anther example, that medi treatment in 2008 documented sustained sobriet
benign psychological signs. Tr. 26 (citing Tr. 704-05) (in February 2008, PI4
told provider Holly Bales, ARNP, that shechlaeen sober for five months; Plair
was noted to be “alert, oriented, withpropriate speech and dress.”). As the A
further found, in March 2009, Ms. Balebserved Plaintiff had normal mood ar
affect, as well as normal memory andmal judgment. Tr. 26 (citing Tr. 697).
The ALJ also noted that at an exaation in April 2011, Plaintiff displayed
normal hygiene, fair eye contact, coogie/e behavior, normal speech, intact
judgment, unimpaired memory, and ar@ge and normal stream of mental
activity. Tr. 27 (citing Tr. 282-83) (eraining psychologist Dr. Seymanksi’s
opinion and MSE results). Plaintiff's psychotherapy records in 2011 reflectg
“spotty” attendance due to Plaintiff spengitime with family in another town; in
addition, in August 2012 Plaintiff toldrovider Selma Suzuki, LMFT, she was
voluntarily ending mental health treatmentlgdo relocate to live with family. T
27 (citing Tr. 299). In September 20124dting therapist Laurie Jones, MSW,

found Plaintiff displayed appropreppearance, unremarkable behavior,
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euthymic mood, appropriate speech affdct, intact memory, logical thought

process, and was able toeggdiately maintain attentionlr. 27 (citing Tr. 420).

In October 2012, examining psychologist Aaron Burdge, Ph.D., opined that,

despite substance abuse, Plaintiffpliayed appropriateygiene, cooperative
behavior, occasional eye contact, norsa#ech, adequate comprehension, no
judgment, normal thought pzess and normal concentaatj further, Dr. Burdge
noted Plaintiff recalled one of threents after a five-nmute delay and Trail

making test results fell within the moal range. Tr. 2&iting Tr. 301, 304).

The ALJ also found, as additionalaawples, that during treatment between

November 2012 and February 2013, Plficnsistently exhibited appropriate

rmal

appearance, unremarkable behavior, euthymic, appropriate speech and affect, intact

memory, logical thought process, average intellectjddgment, and the ability
maintain attention —these findings ieenoted, the ALJ points out, despite
Plaintiff’'s continued reports of subsize abuse. Tr. 28 (citing Tr. 393-402);
moreover, in January 2013, treatmprdvider Amelia Rutter, ARNP, found
Plaintiff displayed no unusual anxiety @ridence of depression. Tr. 28 (citing
410).

The ALJ reasonably determined thia¢ objective evidence, including M§
results and clinical findings of treatinggexamining providers did not support

level of symptoms and limitens alleged by Plaintiff. Because this was not th
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sole basis for the ALJ’s credibility assenent, this is a clear and convincing
reason supported by substantial evidence.

2. Inaccurately Reported Substance Abuse

The ALJ found that Plaintiff “has inaarately reported her substance ab

in a manner that detracts fnoher overall credibility[.]” Tr. 27. Conflicting or

use

inconsistent testimony concerning alcohobong use can contribute to an adverse

credibility finding. Thomas278 F.3d at 959%/erduzco v. Apfell88 F.3d 1087,
1090 (9th Cir. 1999). Moreover, an ALJ may also consider a Plaintiff's repu
for truthfulness in evaluating their credibilitfthomas278 F.3d at 959.

The ALJ found Plaintiff inaccuratekgported her substance abuse durin
evaluation and treatment and this dimimidhPlaintiff's credibility. Tr. 27. For
example, the ALJ found that at an evaluation in October 2011, Plaintiff told
examining psychologist Dr. Copeland shé baen clean and sober for the pas
eighteen months (which would be apprazately April 2010). Tr. 27 (citing Tr.
286). The ALJ noted, however, thatSeptember 2012, Plaintiff told treating

therapist Ms. Jones that she h&adsed alcohol fror2008 until March 2012 and

tation

—r

had been alcohol and drug free since March 2012. Tr. 27 (citing Tr. 419). The

ALJ is correct that these statementsino@nsistent since Plaintiff reported she

was clean in October 201T. 286, and also reported she abused alcohol from

2008 until March 2012, Tr. 419. The ALJ furtHeund, as another example, th
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during another psychological evaluationOectober 2012, Plaintiff told evaluatin
psychologist Dr. Burdge that she had basimg marijuana for the past six year
including in the previous month. Tr. 27-28 addition, Plaintiff told Dr. Burdge

she had used alcohol and methamphetanm the past week, and had been

drinking alcohol five days a week in amount of approximately twelve drinks a

day. Tr. 27-28 (citing Tr. 301). The ALJasrrect that this is inconsistent with

Plaintiff’'s September 2012 statement to.Mgnes that she tidoeen clean and

g

UJ

sober since March 2012. Tr. 28 (citing Tr. 304). The ALJ’s finding that Plaintiff

inaccurately reported her stiéisce abuse is a specifadear and convincing reason

to discount her testimony.

3. Failure to FollowRecommended Treatment

Next, the ALJ rejected Plaintiff's syrtgom claims because Plaintiff did ng
seek treatment as recommended. Tr.I2& well-established that unexplained
non-compliance with treatment reflean a claimant’s credibilitySee Molina
674 F.3d at 1113-14,ommasetti533 F.3d at 1039.

The ALJ noted that Plaintiff failed t@llow even minimal mental health
treatment. Tr. 28. For example, Pldintiad no mental healttreatment betweer
February 2013 and Septemi2913, a period of sevenamths. Tr. 28. The ALJ
noted Plaintiff then underwent a ment@alth assessment in September 2013

where she reported alcohol dependenasaity remission, as well as anxiety an
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depression. Tr. 28 (citing Tr. 584-87). @ctober 2013, Plaintiff told treating

therapist Kristal Mata, M.S., she had beeber for a month, denied wanting he

with her addiction, and stated she waxkihg care of it myself.” Tr. 28 (citing Tfr.

596). As part of her treatment, Plafhtwas given homeworko aid in coping
with symptoms of depression and anxidtgwever, when Plaintiff returned to

therapy in December 2013, Plaintiff s#éinit she had throwm away. Tr. 28

(citing Tr. 594) (Ms. Mata advised Plaintiff she needs to be willing to do work

outside of session if she wants to see oapment). Plaintiff indicated she wou
complete the homework by the next sesshrt did not do so. Tr. 28 (citing Tr.
592) (in January 2014 Plaifftadmitted to Ms. Mata that she had not done the
homework due to “avoidance.”). The Alduihd when Plaintiff returned to men
health for a psychiatric evaluation with Frank Garner, M.D., later in January
Plaintiff reported that she had been hawvolved in methamphetamine use ir

the summer of 2013 but had been saece October 2013. Tr. 28 (citing Tr. 5

80). The ALJ notes Dr. Garner began Rtiffi on psychiatric medication, Tr. 582

but thereafter, there has been no subsatjudocumented mental health care.
28. Plaintiff's unexplained failure tollow treatment is a clear and convincing

reason to discredit her symptom testimony.
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4. Daily Activities

The ALJ found Plaintiff’'s activities indate a generally intact psychologi

state. Tr. 27. Evidence about daily aiti@s is properly considered in making a

cal

credibility determination.Fair, 885 F.2d at 603. However, a claimant need not be

utterly incapacitated in order tie eligible for benefitsSee Orn495 F.3d at 639
(“the mere fact that a plaintiff has caion certain activities. . does not in any
way detract from her credibility as to hmrerall disability.”). Regardless, “[e]ve
where [Plaintiff's] activities suggest some difficulfyainctioning, they may be
grounds for discrediting the claimant’stiesony to the extent that they contrad
claims of a totally debilitating impairmentMolina, 674 F.3d at 1113.

Here, Plaintiff testified that she ept most of her time in her bedroom
within her parents’ homeTr. 26 (citing Tr. 46, 53). Plaintiff also testified she
impaired concentration to the exténat she is unable to perform household
cooking. Tr. 25 (citing Tr. 53, 74-75). Mever, as the ALJ observed, since m
2012, Plaintiff has repeatedly reported tbla¢ was serving ascaretaker for her
mother. Tr. 23 (citing Tr. 299) (in August 2012 Plaintiff told treating therapis
Selma Suzuki, LMFT, she moved to live widmily in Yakima to feel safe and
help her mother, who has @aar). As another examplie ALJ noted in January
2013, Plaintiff told treatment provider Agtia Rutter, ARNP, that she was now

helping her mother who had “late- staggncer.” Tr. 23 (citing Tr. 409). The A
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further found, as yet another examghgt in December 2013, Plaintiff reported
told hospital providers she was “currentlglping to care for her mother who has a
brain tumor.” Tr. 23 (citing Tr. 551). Fimtrmore, the ALJ noted that in June
2014, Plaintiff told providers she “hasdregetting exercise mostly at home, gqing
up and down the stairs, etc. Taking cafréer mother who has cancer”; Tr. 23
(citing Tr. 625), and in December 2013, Plaintiff requested genetic testing and
reported that her mother “has ovarianaat and Plaintiff was working as a care
giver for her mother. Tr. 23 (citindr. 643). The ALJ found Plaintiff also
reported she visited parks and went to fareihents and attended religious seryices
twice a week. Tr. 24 (citing Tr. 33897) (in December 2012, Plaintiff told
provider Ms. Jones she hlasgun attending church tva@ week). The ALJ found
Plaintiff told Dr. Burdge in October 20XRat she regularly watched movies. Tr.
24 (citing Tr. 300). The ALJ further found, nemver, that at theearing, Plaintiff
testified she had her ovusiness in 2009 that produced and sold food and
jewelry, primarily through pone sales. Tr. 26-27 (¢iff Tr. 63, 66-67) (Plaintiff
testified that in 2009 she was working kimay fry bread and selling bead work, and
sales were mainly by phone). Becatlsse reports of specific activities are
inconsistent with Plaintiff's testiony, the ALJ was peritted to discredit

Plaintiff's testimony.
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Plaintiff contends the ALJ grossly mischaterized the extent of Plaintiff’s

Lv2)

daily activities, including that she helpsimeother. ECF No. 17 at 18. Although
Plaintiff testified that she does not tadae of her mother, Tr. 49, this was

contradicted as the ALJ noted by Pl#dfid numerous contrary statements to
medical examiners and providerbt. 23 (citing Tr. 299, 409, 551, 625, 643
(Plaintiff's previously noted multiple s&tnents that she was a caregiver for her
mother). Even if the evidence of Riaff's daily activitiesmay be interpreted
more favorably to the Plaintiff, it is susceptible to more than one rational

interpretation, and therefore tAé&.J’s conclusion must be uphel&ee Burch400

|74

F.3d at 679. Thus, Plaintiff's daily tamties were reasonably considered by the
ALJ as inconsistent with her complaimtsdisabling symptoms and limitations.

The ALJ identified the lack of supgorg objective evidence, inaccurately
reported substance abuse, failuréoltow recommended treatment and activities

of daily living as inconsistent with &htiff’'s testimony regarding the intensity,

persistence, and limiting effects of lsymptoms. Through these findings, the ALJ

established specific, clear and convimicreasons for discrediting Plaintiff's
testimony.

C. Substantial Evidence and Step Five Determination

Plaintiff contends the ALJ erred at stepir and step five of the sequentig

evaluation process. ECF No. 17 at 19-20 step four and five, the ALJ considers
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a claimant’s ability to return to past relevant work or, alternatively, whether, |n

view of the claimant’s RFC, the claimastcapable of performing other work in
the national economy. 20 C.F.R. § 416.920Q0(iv), (v). A vocational expert
may appropriately testify as to: (1) the akant’s ability to return to past relevant

work; (2) what jobs the claimant, givéer residual functionaapacity, would be

able to do; and (3) the availability of sujcivs in the national economy. S.S.R.|82-

61; Gamer v. Sec'y of Health and Human Ser8%5 F.2d 1275, 1279 (9th Cir.

1987).

First, Plaintiff disagrees with the ALJ’s evaluation of the medical opinigpn

evidence and credibility determination. EGo. 17 at 19. However, this simply
restates Plaintiff’'s previous contemis. “In arguing the ALJ’s hypothetical was
incomplete, [claimant] simply restatasr argument that the ALJ's RFC finding
did not account for all her limitationgbause the ALJ improperly discounted hie
testimony and the testimony wfedical experts. As digssed above, weonclude
the ALJ did not.” Stubbs-Danielson v. Astrug39 F.3d 1169, 1175-76 (9th Cir.

2008). Here, the Court has determirnieel ALJ properly weighed the medical

r

evidence and Plaintiff's testimony. Plainti#iils to establish any error at step four.

The ALJ’s determination that Plaintiff is alite perform past relevant work is ful

supported. Plaintiff challenges the ALa&kernative step five finding. Because
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the step five determination is an alteiwa finding, the Court need not discuss
Nonetheless, the Court elects to briefly address the argument.

Citing no legal authority, Plaintiff contends that according to the VE's

testimony, “even the limitations found kye ALJ in his RFC assessment preclude

competitive employment.” ECF No. 17 at 1&i(mg Tr. 25, 88-90). This is not an

accurate characterization of the VE’s testimony.
The ALJ found that Plaintiff would beff-task for ten percent of her work

shifts, “but will otherwise be able taeet production standis,” and Plaintiff

would be absent from work once a month eslé Tr. 25. Plaintiff alleges that the

VE testified a person with this comlation of limitations would likely be

terminated. ECF No. 17 at 19 (citing. Bd). “If the assumptions in the

hypothetical are not supported by the relcéhe opinion of the vocational expert

that claimant has a residual workiogpacity has no evidentiary valueGallant v.
Heckler, 753 F.2d 1450, 1456 (9th Cir. 1984)t is, however, proper for an ALJ
to limit a hypothetical to those impairmerihat are supported by substantial
evidence in the record.Osenbrock240 F.3d at 1165.

Here, the VE testified that an employteat is distracted ten percent of th

time will probably not result iany difficulties. Tr. 90. Halso testified that up to

one absence per month will tderated. Tr. 90-91When asked if a person had

both a ten percent off-task limitation andrace per month rate of absenteeism
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VE responded that “it's a problem.” T@1. However, when asked to reduce t}

pool of available jobs to workers wiboth assessed limitations, the VE testifie
the total numbers would, more likely thaat, be reduced by approximately 66
75 percent of the jobs identified. Tr. 92-93, Plaintiff contends the VE admit
a reduction of available jobs to 25 percémas only an estimate,” but this is
misleading. ECF No. 17 at 19 (citing Tr. ®). The VE actually testified that
the range of 66 to 75 percenthile an estimate, “I thinks pretty accurate.” Tr.
95.

The ALJ'’s step five finding is supped by substantial evidence.

CONCLUSION

e

ted

Having reviewed the record and the A4 findings, this Court concludes the

ALJ’s decision is supported by substanéaidence and free of harmful legal er
IT IS ORDERED:
1. Plaintiff's Motion for Summary Judgment, ECF No. 1MDENIED.
2. Defendant’s Motion for SummaJdudgment, ECF No. 22, GRANTED.
The District Court Executive is dicted to file this Order, enter
JUDGMENT FOR THE DEFENDANT, mvide copies to counsel, a@l OSE

THE FILE.
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DATED this September 25, 2017.

sMary K. Dimke
MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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