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5 UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

7|| JACKIE ELLEN SEAUNIER
NO: 1:16-CV-313+~TOR

8 Plaintiff,
ORDERGRANTING DEFENDANTS
9 V. MOTION FOR SUMMARY
JUDGMENT
1C|{| COMMISSIONER OF SOCIAL
SECURITY,
11
Defendant
12
13 BEFORE THE COURT are the partiegsossmotions for summary judgment

14|| ECF Nos. 14, 16This matter was submitted for consrdtion without oral
15|| argument.The Courthasreviewed the administrative recottie partiescompleted
16|| briefing, ands fully informed. For the reasons discussed below, the Court grants

17|| Defendants motionand denie®laintiff’'s motion

18 JURISDICTION
19 The Court has jurisdiction over this case pursuadftt.S.C. 8.383(c)(3)
20| /1
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STANDARD OF REVIEW
A district courts review of a final decision of the Commissioner of Social
Security is governed by 42 U.S.C. 8§ 405(@he scope of review under 8405(g) is
limited: the Commissioneés decision will be disturbed “only if it is not supported
substantial evidence or is based on legal érrdill v. Astrue 698 F.3d 1153, 18
(9th Cir. 2012) “Substantial evidence” means relevant evidence that “a reason:
mind might accept as adequate to support a conclusidndt 1159 (quotation and

citation omtted). Stated differently, substantial evidence equates to “more than

mere scintilla[,] but less than a preponderahdd. (quotation and citation omitted).

In determining whether this standard has been satisfied, a reviewing court mug
consider the entire record as a whole rather than searchingfwrsng evidence in
isolation. Id.

In reviewing a denial of benefits, a district court may not substitute its
judgmentfor that of the Commissionelf the evidence in the recofd susceptible
to more than one rational interpretation, [the court] must uphold thesAibdlings if
they are supported by inferences reasonably drawn from the reddodiria v.
Astrue 674 F.3d 1104, 1111 (9th Cir. 2012). Further, a district court “may not
reverse an AL$ decision on account of an error that is harmlekb.at 1111 An
error is harmlesSvhere it is inconsequential to the [Als] ultimate nondisability

determination.”ld. at 1115 (quotation and citation omitted). The party appealing
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ALJ’s decision generally bears the burden of establishing that it was harmed.
Shinseki v. Sander§56 U.S. 396, 464.0 (2009)
FIVE-STEP SEQUENTIAL EVALUATION PROCESS

A claimant must satisfy two conditions to be considered “disabled” within
meaning of th&ocial Security Act.First, the claimant must baifiable to engage i
any substantial gainful activity by reason offanedically determinable physical of
mental impairment which can be expected to result in death or which has laste
can be expected to last for a continuous pewfaubt less than twelve months42
U.S.C. § 1382c(a)(3)(A)Second, the claimarstimpairment must be “of such
severity that he is not only unable to do his previous ydokit cannot, considering
his age, education, and work experience, engage in any other kind of substant
gainful work which exists in the national economyd’ 8§ 138c(a)(3)(B)

The Commissioner has established a-ftep sequential analysis to determi
whether a claimant satisfies the abovéecia. See20 C.F.R. 8416.920(a)(4)(H(Vv).
At step one, the Commissioner considéesclaimants work activity. Id. 8
416.920(a)(4)(i).If the claimant is engaged in “substantial gainful activity,” the
Commissioner must find that the claimant is disabled. d. § 416.920(b).

If the claimant is not engaged in substantial gainful activitiesarlagysis
proceeds to step twat this step, the Commissioner considers the sevefritiye

claimants impairment.ld. 8 416.920(a)(4)(ii).If the claimant suffers from “any
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impairment or combination of impairments which significantly limits [his or her]
physical or mentadbility to do basic work activities,” the alysis proceeds to step
three. Id. 8 416.920(c).If the claimants impairment does not satisfy this severity
threshold, however, the Commissioner must find tthaiclaimant is not disableld.

At step three, the Commissioner compares the claisianpairment to
several impairments recognized by the Commissioner to be so severe as to pr¢
person from engaging substantial gainful activityld. 8 416.920(a)(4)(iii). If the
Impairment is as severe as or more severe than one of the enumerated impairr
the Commissioner must find the clainaisabled and award benefitsl. §
416.920(d).

If the severity of the claimargt impairment does meet or exceed the severi

the enumerated impairmentse Commissioner must pause to assess the clasnant

“residual functional capacity.Residual functional capacity (“RFC"), defined
generally as the claimdstability to perform physical and mental work activities ¢
sustained basis despite his or vartations,id. §416.945(a)(1), is relevant to both
the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the cldsnan

RFC, the claimant is capable of performing work that he or she has perforthed |

past (“past relevant work”)ld. § 416.920(a)(4)(iv).If the claimant is capable of

performing past relevant work, the Commissioner must findttigatlaimant is not
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disabled.ld. § 416.920(f).If the claimant is incapable of performing such wdhe
analysis proceeds to step five.

At step five, the Commissioner considers whether, in view of the cldisnan

RFC, the claimant is capable of performing other work in the national ecoridmy,.

8 416.920(a)(4)(v)In making this determination, the Commissioner must also
consider vocational factors such as the claihsaage gducation and work
experience.ld. If the claimant is capable of adjusting to other work, the
Commissioner must find th#te claimant is not disabledd. § 416.920(g)(1).If the
claimant is not capable of adjusting to other work, the analysis concludes with
finding that the claimant is disabled and is thaefentitled to benefitsld.

The burden of proof is on claimant at steps one through four alBveg.v.
Commr of Soc. Sec. Adminb54F.3d 1219, 1222 (9th Cir. 2009If. the analysis
proceeds to step five, the burden shifts to the Commissioner to establish that (
claimant is capable of performing other work; and (2) such work “exists in signi
numbersm the national economy.20 C.F.R. 816.960(c)(2)Beltran v. Astrug700
F.3d 386, 389 (9th Cir. 2012).

ALJ FINDINGS

OnJune 122012, Plaintiff filed a Title XVlapplicationfor supplemental

security incomealleging a disability onset date iifay 1,200Q Tr. 18. Plaintiff's

claimwasdenied initiallyon October 16, 2012, T26, and umn reconsideratioon
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January 3, 2013r. 111 See id.Plaintiff requested a hearing before an Albiich
was held odune20, 2014 Tr. 33-76.

OnFebruarys, 2015 the ALJ rendexd a decision denying Plaintifclaim
Tr. 18-32. At step one, the ALJ found that Plaintiffdhaot engaged in substantial
gainful activity sincelune 122012 the application dateTr. 20. At step two, the
ALJ found that Plaintiff had the following severe impairnsensteoarthritis and
allied disorder (left knee degenerative joint disease) and substance addiction
disorders (methamphetamine abuse in reported remission and cannabis labése
step three, the ALJ found that Pigff doesnot have an impairment or combinatior
of impairments that negsor medically guak a listed impairmentTr. 23. The ALJ
then concludethat Plaintiffhad the RC

to perform light work as defined in 20 CFR 416.96&kgdept she can

lift and or carry 20 pounds occasionally and 10 pounds frequently; she

can stand and or walk with normal breaks; for a total of about 4 hours

in an &hour workday; she can sit with normal breaks for a total of

about 6 hours in an-Bour wokday; she is limited to frequent left

upper extremity reaching; she is limited to frequent climbing ramps

and stairs, balancing, stooping, kneeling, crouching, and crawling; she

Is capable of unskilled, simple routine work; and she can have

occasional comatct with the public for work task but the average
occurrence being 10 minutes or less.

Id. At step fourthe ALJ foundhat transferability of job skills is not an issue
becausélaintiff has no past relevant worKr. 25. However the ALJ proceededt

step five and founthat, considering Plaintif§ age, education, work experience, a
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RFC, therare jobs irsignificant numbers in the national economy that Plaintiff
could perform.Tr. 26. On that basis, the ALJ concluded that Plaintiff was not
disabled as defined in the Social Secufity. Id.

OnMay 10, 2016the Appeals Council denied Plaintgfrequest for review,
Tr. 1-3, making the ALJs decision the Commissiongiffinal decisiondr purposes o
judicial review. See42 U.S.C. 81383(c)(3); 20 C.F.R. §816.148, 422.210.

| SSUES

Plaintiff seeks judicial review of the Commissiorsefinal decision denying
her supplemental security income under Title XVI of the Social Security Act.
Plaintiff raiseghreeissuedor the Courts review:

(1)whether the ALJ erred in finding Plaintiff not credible

(2)whether the ALJ erred in weighing the medical evideand

(3)whether the ALJ erred at stepo in rejectingvariousimpairments

as nonsevere
ECF No.14at 4 The Court evaluates eadsuein turn.
DISCUSSION

A. Adverse Credibility Finding

Plaintiff faults the ALJ for improperly rejecting her subjective complaints.
ECF No. 14 at 1:20. Plaintiff argues that the Commissioner relies on the wrong

“substantial evidence” standard, instead of the required “specific, clear and
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convincing reasons” standaréRegardlessas explained belowhe ALJs reasons
meet thenigher “clear and convincingstandard.

An ALJ engages in a twstep analysis to determine whether a clainsant
testimonyregarding subjectivpain or symptoms is credibléFirst, the ALJ must
determine whether there is objective medical evidence of an underlying impairr
which could reasonably be expected to produce the pain or other symptoms al
Molina, 674 F.3dat 1112(internal quotation marks omitted)The claimant is not
required to show that her impairment could reasonably be expected to cause tf
severity of the symptom she has alleged; she need only show that it could reas
have caused some degreelre symptom.”Vasquez v. Astrué72 F.3d 586, 591
(9th Cir. 2009) (internal quotation marks omitted).

Second,{iJf the claimant meets the first test and there is no evidence of
malingering, the ALJ can only reject the claimariestimony about the severity of
the symptoms if she givespecific, clear and convincing reasofw the rejection.”
Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (quotinggenfelter v.
Astrue 504 F.3d 1028, 1036 (9th Cir. 20D7jGeneral findings are insuffient;
rather, the ALJ must identify what testimony is not credible and what evidence
undermines the claimastcomplaints.”ld. (quotingLesterv. Chater 81 F.3d 821,
834 (9th Cir. 1995)Thomas v. Barnhar278 F.3d 947, 958 (9th Cir. 2002|T(he

ALJ must make a credibility determination with findings sufficiently specific to
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permit the court to conclude that the ALJ did not arbitrarily discredit claismant
testimony.). In making an adverse credibility determination, the ALJ may cons
inter alia, (1) the claimaris reputation for truthfulness; (2) inconsistencies in the
claimants testimony or betweengtestimony and is conduct; (3) the claimarg
daily living activities; (4) the claimarg work record; and (5) testimony from
physicians othird parties concerning the nature, severity, and effect of the clas
condition. Thomas278 F.3d at 9589.

Here, he ALJ found that Plaintiff reported difficult lifting, bending, standin
and sitting. Tr. 20 (citing Tr. 27280). Plaintiffalsoreported that walking was the
only thing should could do without affecting her back until she sat down or stop
Id. In September 2002, Plaintiff endorsed left shoulder and low chronic back p
reporting a 2émonth painand increased symptoms wittti@ity. 1d. Plaintiff also
complained oheckand knegain, andestified that shbas migrane headaches twg
times a week andifficulty with memory, concentration, understanding, and
following instructiors. Id.

The ALJ providechumerousspecific,clear, and convincing reasons for findi
Plaintiff not credible. First, the ALJ reasoned thatdtatements concerning the
intensity, persistence, and limiting effects of her symptoms “exceed objective
findings.” Tr. 24. The ALJfound there areninimd, if any, back, shoulder, neck,

and kneeelated complaints in the record, and no ongoing reptatsThe ALJalso
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reasonedhat xrays were normal and physical exams consistently show full strength

in Plaintiff's shoulder and normal range of motioand gait.ld. Physical

examinations in September 20%inilarly showed that Plaintiff was “within norma|

limit range of motion of cervical region, hip joints, knee joints, ankle joints, shoulder

joints, elbow joints, finger/joints.” Tr. 24 (citing T892-398). In July 2013,
Plaintiff exhibited “full active range of all extremities” and “had a steady normal

pace and gait,which isalsoinconsistent with Plaintifé reporting. Tr. 24 (citing

Tr. 510). During an examination in February 2013, the ALJ found that Plaintiff “had

5/5 grip strength bilaterally . . . [and] 5/5 strength movement of her right should

well as a “normal neurological exam.” Tr. 24 (citing Tr. S88). In April 2014,

Plaintiff “had grossly normal exam findings of the extremities with no appreciated

pain with palpation” as well as “a normal steady gait with normal pace.” Tr. 24

(citing Tr. 638). Finally, the ALJ also noted that in June 2014, Plaintiff “was in no

acute distress,
her extremities” and “5/5 strength in all extremities” with a “normal gait.” Tr. 24
(citing Tr. 634). Notwithstandinghesecontradictionsthe ALJ considred Plaintiffs

left shoulderand low back pain and accommodated both in the RFC. Tr. 21.

er’ as

had intact neurovascular findings and full normal range of motion of

Second, ato Plaintiffs claimed mental impairments, while the failure to seek

mental health treatment may not be a legitimate basis to reject a claisyanptom

claims,see Nguyen v. Chatet00 F.3d 1462, 1465 (9th Cir. 1996), the lack of
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credible evidence in the record corroborating the extent of mental health limitations

can besee Molina674 F.3d at 11134. The ALJ opined that Plaintiff ongoing
drug use undermines her credibility with respect to lemed mental health
symptomsandthe record shows thaer selfreporting isinconsisent. Tr. 25.

To that end, the ALJ explained that in August 2012, Plaintiff admitted usi
methamphetamine whenever it was available until 6 or 7 months prior and mar,
Id. However, @ September 30, 2012, Plaintiff denied any illicit drug ude(citing
Tr. 395). On October 17, 2012, Plaintiff yielded a positive drug test for cannab
and methamphetaminéd. (citing Tr. 404). In March 2013, Plaintiffated that she
last used methamphetamine in February 2013, bu& paditive drugs test for
cannabinoids, methamphetamine, and opiates months later in Julyld0@S3ting
Tr. 437, 487488).

Here, the record shows that Plairisf6tatementsertaini reflecther struggle
with substance abuse. However, Plaitditast report in April 2014, that she used
methamphetamine in the past 30 daysearety other day before thatnd marijuana
once in the past 30 days athaily before thatstarkly contradic her reports in
August 2012, September 2012, and March 2013, that she was notTisi6d6.

An ALJ may properly consider evidence of aitlants substance use in
assessing credibility, and inconsistent testimony concedrimgusecan contibute

to anadversecredibility finding. Thomas278 F.3dat 959 (the ALJs finding that
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claimant was not a reliable historian regarding drug and alcohol usage support

negative credibility determinationYerduzco v. Apfell88 F.3d 1087, 1090 (9th Cir.

1999) (conflicting or inconsistent testimony concerning alcohdregusecan
contribute to amdversecredibility finding). AlthoughPlaintiff did not dallenge this
basis for the AL'¥ adversecredibility detemination, the Couralsofindsit relevant
thatthe ALJdid not err inrelying onPlaintiff’'s druguse in discounting her
credibility.

Third, the ALJ found that Plaintif§ reported daily living activities
demonstrated greater functioning than she claimed. TrTBd.ALJ found that
Plaintiff could perform chores until her pain became too much and last did chot
evening before the hearinig. The ALJalsofound it relevant that Plaintiff
“rearranged the living room, wall hangings, and moved the bed” becaibashd
bugs and was trying to cleaid. The ALJ referred to an August 2012 Adult
Function Report where Plaintiff claimed that she could prepare meals and perfy
chores, shopped in stores, cared for her pet puppy, and panhandled. iTin@4r(c
271-280). In September 2012hereported that sheould take care of her daily
personal needs, grocery shop, wash dishes, and perform chores. Tr. 24 (citing
394). In April 2013, Plaintiff reported throwing a ball backwards. Tr. 24 (citing |
703). In February 2014, Plaintiff reported playing racquetball. Tr. 24 (citing Tr.

550).
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“While a claimant need not vegetate in a dark room in order to be eligible
benefits, the ALJ may discredit a claimantestimony when the claimant reports
participaton in everyday activities indicating capacities that are transferable to
work setting”or when activities “contradict claims of a totally debilitating
impairment.” Molina, 674 F.3d at 11123 (internal quotation marks and citations
omitted) (emphasis added). Contrary to Plainsifargument, the ALJ was not
required to find that Plaintif§ daily activities are transferrable to a work setting,
merely that her claims of a debilitating impairment are contradicted by her daily
activities, which is what #ALJ found hereSeed. Plaintiff's argument that the
ALJ made only vague referendesherdaily living activities is belied by the ALS
report. The ALJ stated that the “intensity, persistence and limited effect” of
Plaintiff’s symptoms are not “entirely credible” for various reasons identified at

24,includingher daily living activities. Tr. 224. Plaintiff argues that the ALJ

made no cleaconnection between her activities and contradictions with her othe

testimony, but the ALJ was not rdedto provide that level of specificity. The Al
discredited Plaintifs testimony about her impairments because her subjective

complaints conflict with her daily activitiesSee Molina674 F.3d at 11137alentine
v. Comnr Soc. Sec. Admin574 F.3db85, 693 (9th Cir. 2009). As long as an Ad |
interpretation of a claimarg daily activities is “rational,” the Coufinust uphold the

ALJ’s decision where the evidence is susceptible to more than one rational
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interpretation.” Burch v. Barnhart400 F3d 676, 68681 (9th Cir. 2005) (citing
Magallanes v. Bower881 F.2d 747, 750 (9th Cir. 1989)he Court does so here.

Finally, Plaintiff halfheartedly argues that the ALJ erred by inferring a lach
severity of symptomsand suggests that the ALJ fadtPlaintiff for not seeking
regular medical treatment or missing appointments. ECF No. 14 at 18. The reg
does not support Plaintiff recitation of the AL$ findings. Rather, the ALJ
evaluated Plaintifs examination findings and concluded thatd¢@mnplaints exceed
objective findings.SeeTr. 24.

In sum, he Court determingbatthe ALJ providechumerous specificlear,
and convincingeasons for rejecting Plaintiff testimonyand, therefore, did not err
See Ghanim763 F.3d at 1163.

B. Medical Opinion Evidence

Plaintiff faults the ALJ fodiscountingexamining psychologist, Tden Moon,
PhD.’s opinion in favor obtate agenckeviewingpsychological consultant, Leslie
Postovoit, Ph.D ECF No.14 at 10 (citing Tr. 25).Plaintiff alsocontendghat the
ALJ improperlyassigned partial weight to examining physician WhlliBrenguis,
M.D.’s opinion. ECF No.14 at 10 (citing Tr. 2425). Plaintiff vaguely argues that
the ALJ accorded tomuch weight to state agency reviewing provideds.

There are three types of physicians: “(1) those who treat the claimant (treg

physicians); (2) those who examine but do not treat the claimant (examining
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physicians); and (3) those who neither examine nor treat the claimant but who
the claimants file (nonexamining or reviewing physicians}olohan v. Massanayi
246 F.3d 1195, 12642 (9th Cir. 2001) (brackets omitted). “Generally, a treating
physicians opinion carries more weight than an examining physigjamd an
examining physiciars opinion carries more weight than a reviewing physisiamd.
“In addition, the regulations give more weight to opinions that are explained tha
those that are not, and to the opinions of specialists concerning matters relatin
their specialty overhat of nonspecialistsid. (citations omitted).

Factors relevant to evaluating any medical opirfinolude the amount of
relevant evidence that supports the opinion and the quality of the explanation
provided; the consistency of the medical opinion with the record as a whole; th
specialty of the physician providing the opinion; and other factors, such as the
of understanding a physician has of the Administratiahsability programs and
their evidentiary requirementand the degree of hag her familiarity with other
information in the case recordQrn v. Astrue495 F.3d 625, 631 (9th Cir. 2007)

If a treating or examining physicianopinion is uncontradicted, an ALJ may
reject it only by offering “clear and convincing reasons thasapported by
substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).
“However, the ALJ need not accept the opinion of any physician, including a tré

physician, if that opinion is brief, concluspand inadequately suppodtéy clinical
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findings.” Bray, 554 F.3d at 1228 (internal quotation marks and brackets omittg
“If a treating or examining doct opinion is contradicted by another dotsor
opinion, an ALJ may only reject it by providing specific and legitimateoreathat
are supported by substantial evidencBayliss 427 F.3d at 1216 (citingester 81
F.3dat830-31).

“Where an ALJ does not explicitly reject a medical opinion or set forth
specific, legitimate reasons for crediting one medical opinion ovehandie errs.”
Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 2014)n other words, an ALJ err
when he rejects a medical opinion or assigns it little weight while doing nothing
than ignoring it, asserting without explanation that another meajda@on is more
persuasive, or criticizing it with boilerplate language that fails to offer a substan
basis for his conclusion.id. at 101213. That said, the ALJ is not required to reci
any magic words to properly reject a medical opinidtagallanes 881 F.2dat 755
(holding that the Court may draw reasonable inferences when approgifatedLJ]
can satisfy thésubstantial evidenteequirement by setting out a detailed and
thorough summary of the facts and conflicting clinical evidence, stating his
interpretation thereof, and making finding€arrison, 759 F.3d at 1012 (quoting
Reddick v. Chaterl57 F.3d 715, 725 (9th Cir. 1998))The ALJ must do more thar
offer hisconclusions. He must set forth his own interpretations and explaithsiy

rather than the doctdrsare correct.”ld.

ORDERGRANTING DEFENDANT S MOTION FOR SUMMARY JUDGMENT ~ 16

d).

5

more

tive

e




10

11

12

13

14

15

16

17

18

18

20

1. Taelm Moon, Ph.D., examining psychologist

Plaintiff contends that the ALJ erred in elevating State agency psycholog
consultanDr. Postovoits opinion above the opinion of examining psylolgistTae
Im Moon, Ph.D's opinion Taelm Moon, Ph.Dexamined Plaintifuring a DSHS
mental health evaluatian August 2012 Tr. 21; 102 Dr. Moon opined that
Plaintiff was moderate to markedly limited in cognitive and social factors includ
her ability to complete a normal workday and workweek withoetiaptions from
psychologicallybased symptomsSeeTr. 25 (citing Tr. 381385; 386391). The
ALJ accorded Dr. Mods opinion “little weight” because Dr. Moon reviewed no
records and, insteattelie d solely on [Plaintiffs] selfreports, which the record
shows are unreliable at timesId. (emphasis added)lhe ALJ further reasoned th
Plaintiff was “still abusing drugs at the time of [Dr. Moshassessment, which

undercuts the reliability of higpinion.” Id.

Plaintiff argues that the ALS finding that Dr. Moon relied solely on Plaintgt

subjective selreportsis unsupported. ECF No. 14 at 11. Rather, Plaintiff conte
that her performance on a mental status examination constituted objective evig
sufficient to establish functional limitations and severe depression and ADHD
impairments.Id. at 12. Plaintiffalsodisagrees with the ALS findingthat Dr.

Moon'sresultswere mostly normalSecond, Plaintiff argues that the ALJ did not
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explicitly explain how her drug use undercuts the reliability of Dr. Meapinion.
Id. at 13.
Here, the ALJ did not err in discounting the opiniorexdminingphysician

Dr. Moonbecause th&LJ gave “specific, legitimate reasons for doing so that ar¢

\U

based on substantial evidence in the recoMdrgan v. Comnr of Soc. Sec. Admin.,
169 F.3d 595, 600 (9th Cir.1999) (quotiAgdrews v. Shalal&3 F.3d 1035, 1041
(9th Cir. 1995)). Specifically, Dr. Moos opinions wer@rimarily based on cheek
the-boxforms, predicated on Plaintiff selfreporting, who the ALJ determined was
not credible.See Molinag74 F.3dat 1111(“[T]he ALJ may'‘permissibly reject[] ...
checkoff reports that [do] not contain any explanation of the bases of their
conclusions.” (internal citation omitted))Morgan,169 F.3d at 602 (“A physicias
opinion of disability premised to a large extent upon the claimamtn accounts of
his symptoms and limitations may be disregarded where those complaints have been
properly discounted (internal quotation marks omitted)).
Next, Plaintiff argues that the ALJ should have explained how her drug use
undercuts the reliability of Dr. Moos opinion, but the ALJ explained tHfaintiff's
ongoing usand inconsistent testimony underminesdredibility. Becausé®r.
Moon's opinionis premised, at least to a large extentPlaintiff s claimed mental
health symptomand because Plaintiff testified that she was on drugs at thasstele

Tr. 616,the ALJ did not err in discounting the reliability of Dr. Mosmopinion
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TheCourt finds thathe ALJs reasons for discounting Dr. Mdsropinion
were specificlegitimate andsupported by substantial evidentbe ALJprovided
legally sufficient reasafor limiting Dr. Moon's opinionand, thus did not err See
Bray,554 F.3d at 1228.

2. William Drenguis, M .D., examining physician

Plaintiff argues that the ALJ improperly discounted Dr. Drerigapsion as

“not completely consistent with objective findings,” but adopted many of these §

limitations in the RFC. ECF No. 14 at 14 (citing Tr. 23, 25). Plaintiff also argué

that because Dr. Drenguigpinion, limiting Plaintiff to only occasional reaching and

only four hours of sittingconflicts with the RFC determination, it must be rejecte
explicitly, which the ALJ allegedly failed to ddd. at 1415. Plaintiff contendghat
if “the RFC assessment conflicts with gpinion from a medical source, the
adjudicator must explain why the opinion was not adopted.” ECF No. 17 at 7 (
SSR 968p).

Here, theALJ discounted the opinion because he reastmdDr. Drenguis
findings, which include reaching and sitting limitations, are not completely cong
with objective findings. Tr. 25. The ALJ also stated that images of the lumbar
andshoulder showed no abnormality and Plaintiff had mostly normal range of n
in her upper and lower extremities, 5/5 strength in all major muscle groups

bilaterally, and a normal gait. Tr. 25. Contrary to Plaigiéfrgument, the AL3
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finding does noconflict with SSR 96p. That is, the ALJ sufficiently explained
why Dr. Drenguis “opinion was not adopted.5eeSSR 968p; Tr. 2425. He is not
required to recite magic wordSeeMagallanes881F.2dat 755. The ALJ setforth
a detailed and thorough summary of the facts and clinical evidemfecting with
Dr. Drenguis opinion, staedhis interpretation thereof, and defindings. See
Garrison 759 F.3d at 1012. Thefore, the Court also finds that tA&J provided
legally sufficient reasafor limiting Dr. Drenguis opinion.

C. Step Two Analysis

Plaintiff next argus that the AL&rred in finding that her only psychologica
impairment was her substance addiction disorder20-22. Plaintiff argueghat
the ALJ errebecause he failetd considerspecificdiagnoses from Takn Moon,
Ph.D., relyingnsteadon Dr. Postovoits statementand thereforefailedto evaluate
her mental health for the entire five step process. ECF No. 14.atPaintiff also
disagrees with the ALd findingthat her headaches are stable and resolve with
medicaion and again argueshat the ALJ failed to incorporate Dr. Drendusgting
restrictions in the RFC.

The step two inquiry is merelyde minimisscreening device intended to
dispose of groundlesdaims. Edlund v. MassanarR53 F.3d 1152, 1158 (9th Cir.
2001). It does not result in a finding of disability if a particular impairment is fou

to be “severe” within the meaning of the Commissitmezgulations.See Hoopai v.
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Astrue,499 F.3d 10711076 (9th Cir2007). An impairment, to be considered
severe, must gnificantly limit an individuals ability to perform basic work
activities. 20 C.F.R. 8§ 416.920(c); SSR-&°, 1996 WL 374181see Smolen v.

Chater,80 F.3d 1273, 1290 (9th Cit996) Basic work activities include “abilities

and aptitudes necessary to do most jobs, including, for example, walking, standing,

sitting, lifting, pushing, pulling, reaching, carrying or handlin@0 C.F.R. §
416.921(b) An impairment must be establishieg medical evidence consisting of
signs, symptoms, and laboratory findings, and “under no circumstances may the
existence of an impairment be established on the basis of symptoms dJéo&V
v. Barnhart,420 F.3d 1002, 1005 (9th CR005) (citingSSR 964p, 1996 WL
374187 (July 2, 1996)) (defining “symptoms” as‘entlividual’s own perception or

description of the impact othe impairment).A plaintiff bears the burden of

proving thathis orher medically determinable impairment or its symptoms affect|his

or herability to perform basic work activitie€=dlund,253 F.3d at 115%0.

Here, Plaintiff argues that the ALJ faileddonsiderDr. Moon's ADHD and
Depressive Disorder diagnosasd failure to do so renders the A 3tep two
finding erroneous. ECF No. 14 a65 The Commissioner argues that any error at
step two is harmless because the ALJ resolved that siaimtiff’s favor. ECF No,
16 at 17;see alsalr. 22 (incorporating Plaintifé “concentration complais’ and

“fully accomodat[ing] them in the [RFC]").
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Although theALJ made naexplicit finding as to whether Plainti§ alleged
ADHD and DepressivBisorderdid or did not constituta severe impairmenany
error is harmless. To start, Plaintiff preedlat step Becausehe ALJ found that
Plaintiff had severe impairments, allowing Plaintiff to proceestap 3. Trs. 2022;
see Burch400 F.3d at 68&oncluding any error ALJ committed at step two was
harmless because the step was resolved in the pladiaffo). The ALJ expressly
discussed the opinions of Drs. Moon and Postovoit, both of whom recogmated
bothimpairmentsvereself-reportedby Plaintiff and, as explained above, the ALJ
providedlegally sufficientreasons for discounting Dr. Mo@opinionsand
Plaintiff's credibility. Neverthelessthe ALJ explained that Heonsideredall
symptans and the extent to which thejjmptoms camneasonably be accepted as
consistent with the objective medical evidence and other evideBSee alsdr. 21-
22.

In limiting Dr. Mooris opinion the ALJ reasoned that Dr. Moalid not
review any records and relied on Plainsifassertion @it she was diagnosed with
ADHD and had symptoms of depressiarhnile also opining that Plaintiff may not
a reliable historian. Tr. 2B81-382. The ALJave little weight tdr. Moon's
opinionbecause ibccurred at a time when Plaintffas usingdrugs ands largely
based on Plaintits selfreports which the ALJ found not credible because of

Plaintiff’s prior drug use, contradictions with objective evidence, and inconsiste
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testimony Tr. 22. The ALJ gave “significant weight” to Dr. Postovaitopinionthat
Plaintiff’s “history suggests [she] likely had problems with mood and anxiety as
related to her substance use more than to separate/additional mental health di
therebyadopting Dr. Postovds opinion that Plaintiff has a substance addiction
disorder! Tr. 22 25. By agreeingwith Dr. Postovoits opinionand crediting little
weight to Dr. Moons, the ALJ explicitly found that Plaintiff “has no established
medically determinable mental health impairment separate from substance adc
disordes” at step two.Id.

Plaintiff argues that the ALJ prematurely concluded that Pldmpifoblems

AgNosis”

liction

with mood and anxiety related more to her drug use than to separate or additional

mental health diagnoses. ECF No. 17 at 2 (cBagtamante v. Massana62 F.3d
949, 955 (9th Cir. 2001)). Plaintiff relies on case law holding that an ALJ cann(
alcohol abuse to deny disability benefits unless the ALJ first finds the claimant
disabled. See Bustamant@262 F.3d at 955However, any erras also harmless

because of the legally sufficient reasons the ALJ provided for discrediting Dr.

1 Plaintiff’s argumenthat the ALJ misinterpreted Dr. Postoveitstatement |
unavailing because the Alisltasked with resolving any ambiguit$seelingenfelter
504 F.3dat 1045(stating that “it is exclusively within the province of the ALJ

Interpret ambiguous eviderige
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Moon's opinion. In other words, there was no need for the ALJ to proceed to s
five on either diagnosis because, unlik®ustamanteregardless of the inagt of
Plaintiff’s drug use, the lAJ's conclusion that Plaintiff did not suffer from severe
mental impairments supported by substantial evidendef. Bustamante262 F.3d
at 955 see alsdvicLeod v. Astrue640 F.3d 881, 88@8 (9th Cir. 2011) (holding
that the burden is on the party attacking the agembgtermination to show that
prejudice resulted from the error).

Therefore, the Coudetermines that amgmission of ADHD and Depressive
Disorder was harmless as the ALJ sufficiently provided a ragdoalrejectinghis
evidence.Cf. Black v. AstrueNo. 11235379,472 Fed App'x 491, 49293 (9th Cir.
2012)(finding that substantial éence does not support the Aktonclusion that
an anxiety disorder is not a severe impairment in the absence of any mention g
disorder because “we do not know whether the’ Aloinission wasnconsequential
to the ultimate nondisability determinatioh(quotingStout v. Comin Soc. Sec.
Admin, 454 F.3d 1050, 1055 (9th Cir. 20063iventhat the ALJ expressly
recognized Plaintifé allegations of depression and ADHi@geTr. 21-22, but
accordedsignificant weight to Dr. Postovog opinion andbecauséPlaintiff
ultimately prevailed at step 2, the Court finds any failure on thésAdrtto

explicitly discredit either diagnosis harmle$see id.
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Plaintiff next argues that the ALJ improperly found that her headaches ar
stabk and resolve with medication. Plaintiff argues tieatheadaches were not
stabilized because even with treatment, it may take several hours t@resolv
Plaintiff’s argument requires the Court to improperly put the burden at step twg
the Commissioner to show thagr headachienpairment is not significant. Howevg
the regulations and case law squarely place the burden at step two on the clair
make a prima facie showing that her impairments more than minimally affect h
work abilities and have persisted or will continue to persist for a yeaC.R2B. 8§88
404.1520(a)(4)(ii), 404.1520(c), 404.1509ckwood v. CommSoc. Sec. Admin.
616 F.3d 1068, 1071 (9th Cir. 2010)he ALJ concluded that Plaintiff failed to me
this burden regardintipe severity oher claimed limitations attributed ber
headacheand, as such, did not erfr. 21.

Finally, Plaintiff relies on 20 .R.8 416.921 for the proposition that it was

alsoerror to find Plaintiffs chronic lumbar sprain and chronic left shoulder tendg

nonsevere because they significantly limit her ability to do basic work activities.

ECF No. 14 at 9. Based on that reasoning, Plaintiff also rehashes her argume
the ALJ failed to consider Dr. Drengui®ur-hour sitting restriction in the RFQAd.
For the reasons articulated above, the Court finds Plasnéifument unavailing.
The ALJ detailed the facts and evidence conflicting with Dr. Drehgpisiion and

made legally sufficient reasons for limiting Dr. Drengupinion. See Bray554
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F.3d at 1228. Moreover, in making tREC finding, the ALJ “considered all
symptoms and the extent to which these symptoms can reasonably be acceptg
consistent with the objective medical evidenod other eviderc. . . .” Tr. 23.

The Court finds that the ALJ relied on substantial evidence to support his
finding at steptwo in concluding that she was not disabled.
ACCORDINGLY, IT ISORDERED:

1. Plaintiff s Motionfor Summary Judgment (ECF Na4)lis DENIED.

2. Defendarnits Motion for Summary Judgme(ECF No0.16)is GRANTED.

The District Court Executive is directed to file this Order, edtelgment
accordingly provide copies to counsel, a@d OSE thefile.

DATED August 25, 2017

il

THOMAS O. RICE
ChiefUnited States District Judge
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