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fommissioner of Social Security

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

JANET RAMSEY, No. 1:16-CV-03144JTR
Plaintiff, ORDER GRANTING PLAINTIFES
MOTION FOR SUMMARY
V. JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment ECF
No. 16, 17 AttorneyD. James Treepresentdanet RamsefPlaintiff); Special
Assistant United States AttorneyJamala Edwardsepresents the Commissioner
of Social Security (Defendant)lhe parties have consented to proceed before a
magistrate judgeECF No.7. After reviewing the administrative recorddathe
briefs filed by the parties, the Co@RANTS Plaintiff's Motion for Summary
JudgmentDENIES Defendans Motion for Summary Judgment; and
REMANDS the matter to the Commissioner #om immediate award of benefits
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JURISDICTION
Plaintiff filed anapplicationfor Disability Insurance Benefit®IB) on June
15, 20107Tr. 256, alleging disability sindeecember 17, 2009r. 205,due to
depression, anxiety, a bad shoulder, a “hurt left knee,” and a neck injury, Tr. 24
The applicatiorwasdenied initially and upon reconsideratiofir. 112114, 118
122 Administrative Law Judge (ALJ) Timothy Mangrunelda hearing onuly

20, 2012 and heard testimony from Plaintiff and vocational expert, Trevor Dung

Tr. 41-64. Following the hearinglaintiff amended her onset date to January 1,
2012 Tr. 160161 The ALJ issue@n unfavorable decision @Geptember 28,
2012 Tr.93-102 The Appeals Councgranted Plaintiff's request for review and
remanded her case back to the AIJ. 108110. The ALJ held a second hearing
on August 5, 2014 and heard testimony from Plaintiff and vocational exert,
Michael SwansonTr. 6587. The ALJ issued a second unfavorable decision on
December 12, 2014Tr. 26:34. The Appeals Council denied Plaintiff's request fo
review of ths decision on May 27, 2016Tr. 1-7. The ALJ'sDecember 12, 2014
decision became the final decision of the Commissioner, which is appealable t
district court pursuant to 42 U.S.C. 8§ 405(§)aintiff filed this action fojudicial
review onJuly 26, 2016 ECF No.1, 3.

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parti@dhey are only briefly summarized
here.

Plaintiff was48 years oldat the amended date of onsé&t. 205 Plaintiff
received her GED in 1986Tr. 249 She has a work history as an adult/senior
caregiver Id. Plaintiff was working partime as an adult day care providarthe
amended date of onset througle date of the second ALJ hearing. 49, 7172.

STANDARD OF REVIEW
The ALJ is responsible for determining credibility, resolving conflicts in
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medical testimony, and resolving ambiguitidsxdrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995) The Court reviews the ALJ’s determinations of law de novd
deferring to a reasonable interpretation of the statieNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000)The decision of the ALJ may be reversed only if it is
not supported by substantial esitte or if it is based on legal errdrackett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 199%ubstantial evidence is defined as
being more than a mere scintilla, but less than a preponderaned 1098 Put
another way, substantial evidence is sigtbvant evidence as a reasonable mind
might accept as adequate to support a conclusikichardson v. Peralgg02
U.S. 389, 401 (1971)If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgrf@mthat of the ALJ
Tackett 180 F.3d at 1097If substantial evidence supports the administrative
findings, or if conflicting evidence supports a finding of either disability or non
disability, the ALJ’s determination is conclusivBprague v. Boweig12 F.2d
1226, 12291230 (9th Cir. 1987)Nevertheless, a decision supported by
substantial evidence will still be set aside if the proper legal standards were no
applied in weighing the evidence and making the deciddvawner v. Secretary
of Healthand Human Service839 F.2d 432, 433 (9th Cir. 1988).
SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determining whether a person is disabl@® C.F.R. 804.1520(g)seeBowen
v. Yuckert482 U.S. 137, 14042 (1987) In steps one through four, the burden of
proof rests upotheclaimant to establish a prima facie case of entitlement to
disability benefits Tacketf 180 F.3d at 1098099 This burden is met ondbe
claimant establiststhat physical or mental impairments previeatfrom
engaging irher previous occupation20 C.F.R. 804.1520(a)(4) If theclaimant
cannot ddherpast relevant work, the ALJ proceeds to step five, and the burden
shifts to the Commissioner to show that (1) the claimant can make an adjustme
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other work, and (2) specific jobs exist in the national economy whetlaimant
can perform Batson vComm’r of SocSec. Admin.359 F.3d 1190, 1198194
(9th Cir.2004) If theclaimant cannot make an adjustment to other work in the
national economy, a finding of “disabled” is mad® C.F.R. § 404.1520(a)(&)(
ADMINISTRATIVE DECISION

OnDecembed 2, 2014 the ALJissued a decision finding Plaintiff was not
disabled as defined in the Social Security.Act

At step one, the ALtbund Plaintiff had not engaged in substantial gainful
activity sinceJanuary 1, 2012, treemended date of onselr. 28

At step two, the ALJ determined Plaintiff had the following severe
impairments:status post knee repair; dominant right shoulder strain; and subst;
abuse Tr. 29

At step three, the ALJ found Plaintdfd not have an impairment or
combination ofimpairments that meir medicallyequaledhe severity obne of
the listed impairmentsTr. 29,

At step four, he ALJ assessdelaintiff’s residual function capaciignd
determinedshe could perforna range ofight work with the following limitations:
“she can only occasionally push or pull using the right upper extremity; she car

climb ladders, ropes or scaffolds; she cannot crawl; she can occasionally knee|;

frequently crouch; she can only occasionally reach overhdad30. The ALJ
identified Plaintiff's past relevant work as caregiver amhcludedhat Plaintiff
wasnotable to perfornthis past relevant workTr. 32, 100

At step five, the ALJ determined that, considering Plaintiff's age, educatiq
work experience and residual functioogapacity and based on the testimony of
the vocational expert, there were other jobs that exist in significant numbers in
national economy Plaintiff could perform, including the jobs of usher, counter
clerk, and sandwich board carriefr. 33 The ALJ concluded Plaintiff was not
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under a disability within the meaning of the Social Security Act at any time fron
January 1, 2012, through the date of the ALJ’s decislon33-34.
ISSUES

The question presented is whether substantial evidence suppdktsithe
decision denying benefits and, if so, whether that decision is based on proper |
standards Plaintiff contends the ALJ erred by (fRiling to properly credit
Plaintiff's alleged symptomg?2) failing to properly weigh medical opinions, (3)
failing to find Plaintiff’'s mental health impairments severe at step two, and (4)
failing to include allof Plaintiff's limitations in the residual functional capacity
determinatiort

DISCUSSION
A. Plaintiff's Alleged Symptoms

Plaintiff contests the ALS determination that her alleged symptoms were
less than fully credibleECF No.16at16-18.

It is generally the province of the ALJ to make credibility determinations,
Andrews 53 F.3d at 1039, but the ALJ’s findings must be supported by specific
cogentreasonsRashad v. Sullivard03 F.2d 1229, 1231 (9th Cir. 199®bsent
affirmative evidence of malingering, the ALJ’s reasons for rejecting the claiman
testimony must be “specific, clear and convincin§rholen v. ChateB80 F.3d
1273, 1281 (9th Cir. 1996)ester v. Chater81 F.3d 821, 834 (9th Cir. 1995)

!Plaintiff characterizes thiird issue ashe ALJ’s failureto find any non
exertional impairments in the residual functional capacity determination. ECF |
16 at 6. Howevelin the text of the briefing, she arguéstthe ALJ failedo find
her mental health impairmerdssevere resulting in the mental functional
limitations being left out of the residual functional capacity determinatobrat
18-20. Therefore, the Counias broken the issue two, addressing step two and
the residual functional capacity separately.
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“General findings are insufficient: rather the ALJ must identify what testimony
not credible and what evidence undermines the claimant’'s complairgstér 81
F.3d at 834.

The ALJ foundPlaintiff less than fully credible concerning the intensity,
persistence, and limiting effects afisymptoms Tr. 30. The ALJ reasoned that
Plaintiff was less thafully credible becaus@) the medical evidence did not
support her allegations, (2) her work activity sugg@she wa not disabled, and
(3) she ould perform light houseworkTr. 31, 99.

1. Medical Evidence

The ALJ’s first reason for finding Plaintiff less thauily credible, thathe
medical evidence did not support her allegatidiegsnot meet thespecific, clear,
and convincingstandard Objective medical evidence &'relevant factor in
determinng the severity of the claimaapain and its disabling effe¢tshowever,
it cannot be the sole reason the ALJ relies upbeanrejecting Plaintiff's
statementsRollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001 onsidering
the other two reasons the ALJ provided for finding Plaintiff less than fully credik
failed to meethe specific, clear and convincing standard, the ALJ’s reliance on
objective medical evidence is insufficient to supporadwverse credibility
determination.

2. Work Activity

The ALJ’s second reason for finding Plaintiff less thaly credible, that
Plaintiff's work activitiessuggest that she is not disablddes not meet the
specific, clear, and convincirggandard

Daily activities that are inconsistent with a claimant’s allegations are a
relevant credibility consideratiorRolling 261 F.3cat857. Even where a
claimant’s daily activities “suggest some difficulty functioning, they may be
grounds for discrediting the claimant’s testimony to the extent they contradict
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claims of a totally debilitating impairmentMolina v. Astrue674 F.3d 1104,
1113 (9th Cir. 2012).

In the September 28, 2012 decision, which was incorporated into the
December 12, 2014 decision, the ALJ relied on a statement from Plaintiff that,
“she sometimes cannot stand up from the couch to get her medicatichatastte
IS too tired, short of breath, and anxious trky’ as inconsistent with Plaintiff's
ability to work parttime. Tr. 99citing Tr. 53. However, Plaintiff reported that she
only works three hours a day and misses work as oftdnwessto foutimes a
month Tr. 72 The fact that “sometimes” her symptoms prevent her from leavir
the couch is not inconsistent with the ability to work e at an inconsistent
rate As such, this is not a specific, clear and convincing reason to findifPlaint
less than fully credible.

In both the ALJ’s decisions, Heundthat the ability to work paitime was
inconsistent with Plaintiff's report of disabilitylr. 31, 99 On July 7, 2010,
Plaintiff reported that she had worked as a caregiver since §@0&@ working
20 hours a week and earning $10.02 an hour and #ideemed to be below
substantial gainful activityTr. 240, 246 On the same day, but on a different
from, she stated that she had worked as a caregiver from 1995 to the present
eight hours per day, five days per week for a rage of $10.02 an o249 In a
later, undated report, she asserted that she had been working from 2005 to the
present for ten to fifteen hours a wedlk. 314 At the July 20, 2012 hearing, she
reportedworking 44 hours per monthilr. 47, 49 At the August 5, 2014 hearing,
she reported that she worked three hours a day Monday through Friday; howe)
thereweresome days that stweuld notattend workdue to her impairmentsIr.
72,

The ALJ in both dcisions found that Plaintiff's earnings did not exceed
substantial gainful activityTr. 28, 95 The ALJ failed to provide how Plaintiff's
statements that she could work part time five days a week was inconsistent wit
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her assertions of disabilityn formulating the residual functional capacity, the
ALJ is to assess the claimant’s “ability to do sustained s&déed physical and
mental activities in a work setting on a regular and continuing badigie

“regular and continuing basis” is defined as eight hours a day, five days a weel
an equivalent work schedul&.S.R. 9@p. Therefore, the fact that a claimant
strugglel tomaintain a partime job is not inconsistent with the assertions of
disability. In fact, it can be evidence supporting the assertion that a claimant is
unable to maintain work at a “regular and continuing basis.”

Defendant asserts that the ALJ found Plaintiff lacked credibility because
inconsistently reported the hours that she worke@F No. 17 at 7 However, that
is not the analysis the ALJ provided in his decisibie found that “claimant’s
employment as a caregiver constitutes significant work activity that strongly
suggests she is not disabled.” Tr. 36 such, Defendant’s assertion ipa@st hoc
rationalizdion, whichcannotbe considered by this CourSee Orn v. Astryel95
F.3d 625, 630 (9th Cir. 2007) (The Court will “review only the reasons provided
by the ALJ in the disability determination and may not affirm the ALJ on a grou
upon which he did natly.”).

In conclusion, Plaintiff was able to retain pane work as a caregiver
This evidence, howevgis consistent with Plaintiff's testimony regarding her
limitations and provides nsupportto the ALJS conclusion thatlRintiff was not
as impaired as she alleged.

3. Housework

The ALJ’s third reason for finding Plaintiff less thialy credible, that
Plaintiff reported being able to perform light housewdrk,99, doesnot meetthe
specific, clear, and convincirggjandard

2This reason was expressed in the ALJ'’s first decision and was incorpora
into the secondTr. 31.
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A claimant’s daily activities may support an adverse credibility finding if (]
the claimant’s activities contradicehother testimony, or (2) “the claimant is able
to spend a substantial part[bér] day engaged in pursuits involving performance
of physical functions that are transferable to a work setti@gri, 495 F.3cat 639
(citing Fair v. Bowen885 F.2d 597, 603 (9th Cir. 1989))rhe ALJ must make
‘specific findings relating to [the daily] activities’ and their transferability to
conclude thah claimant’s daily activities warrant an adverse credibility
determination.”ld. (quotingBurch v. Barnhart400 F.3d 676, 681 (9th Cir.

2005)) A claimant need not be “utterly incapacitated” to be eligible for benefits
Fair, 885 F.2d at 603.

The ALJfailed to make any findings as to how the ability to perform light
housework was inconsistent with Plaintiff's statements or how these activities \
transferable to the workplace and whether Plaintiff spent a “substantial part” of
day engaged in tise activities Therefore, this reason also fails to meet the
specific, clear and convincing standard.

As discussed below, the credistrue rulein Garrison v. Colvinapplies to

Dr. Robertson’s opinion, justifying a remand for an immediate award of benefits

759 F.3d 995, 120-1022(9th Cir. 2014)
B. Medical Opinions

Plaintiff argues the ALJ failed to properly consider and weigh the medica
opiniors expressed byulia K. Robertson, M.D., Jamie E. Simmons, M#hd
Theodore HPalmatier, M.D ECF No.16 at-166.

In weighing medical source opinions, the ALJ should distinguish betweer

three different types of physicians: (1) treating physicians, who actually treat the

claimant; (2) examining physicians, who examine but do not treat the claimant;
and, (3)nonexamining physicians who neither treat nor examine the claimant
Lester 81 F.3dat830. The ALJ should give more weight to the opinion of a
treating physician than to the opinion of an examining physidtan, 495 F.3dhat
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631 Likewise, the ALJ should give more weight to the opinion of an examining
physician than to the opinion of a nonexamining physicldn

When a treating physician’s opinion is not contradicted by another
physician, the ALJ may reject the opinion ofdy “clear and convincing” reasons
Baxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 199M/hen a treating
physician’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons” for rejectirggdpinion Murray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983)ikewise, when an examining
physician’s opinion is not contradicted by another physician, the ALJ may rejeg
the opinion only for “clear and convincing” reasons, and when an examining
physcian’s opinion is contradicted by another physician, the ALJ is only requirg
to provide “specific and legitimate reasons.éster 81 F.3d at 83@31.

The specific and legitimate standard can be met by the ALJ setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
stating Iis interpretation thereof, and making findingdagallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989 he ALJ is required to do more than offer his
conclusionshe “must set fortlinis owninterpretations and explain why they,
rather than the doctors’, are correcEimbrey v. Bower849 F.2d 418, 42422
(9th Cir. 1988).

1. Julia K. Robertson, M.D.

On March 7, 2012, Dr. Robertson completed a Medical Report form and
opined that Plaintiff would have to lie down four hours a day and that she woul
miss an average of three days a month dietmedical impairmerstif she were
attempting to work a forty hour work weekr. 532533 The ALJ rejected this
opinion because (1) she did not appear to know Plaintiff was workindmpart
and (2) that the opinion was “incongruent with the rest of the medical record ar
the claimant’s ongoing work activitiesTr. 31, 100 Plaintiff appears to concede
that specific and legitimate is tl@plicable standard for this opinioBCF No. 16
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at 89.

The ALJ’s reasons fail to meet the specific and legitimate stanéast,
the ALJ’s conclusion that Dr. Robertson was not aware of Plaintiff stipaet
work is not supported by the record/hile her treatment portsdo not include a

reference to any work status, she was provided records from other providers who

did state that Plaintiff was employedr. 426, 428, 430, 432, 43837, 478, 480,
485487. As such, the ALJ’s first reason fails.

The ALJ’s second reason, that the opinion was “incongruent” with the
medical evidence in the record, also fails to meet the specific and legitimate
standard Here, the ALJ made the assertion, but failed to state how that opinion
was inconsistent with the recordfhe ALJ is required to do more than offés h
conclusionshe “must set fortlinis owninterpretations and explain why they,
rather than the doctors’, are correcEmbrey 849 F.2d at 42422 As such, the
ALJ did not provide a legally sufficient reason for rejecting Robertson’s
opinion

2. Jamie E. Simmons, M.D.

On June 25, 2014, DSimmons completed a Mental Source Statement in
which she opined that Plaintiff was markedly limited in three areas of mental
functioning and moderately limited in four additional areas of mental functioning
Tr. 615617. Additionally, Dr. Simmon®pined that Plaintiff would likely be off
task twelve to twenty percent of the time during a fowxdyr work scheduleTr.
617.

The ALJ gave Dr. Simmons’s opinion “little weight” because (1) she did n
assign Plaintiff a residual functional capacity assessment, (2) the narrative sec
of the opinion was based on Plaintiff's sedports, and (3) she expressed her
opinion on a checkhe-box form Tr. 31.

The ALJ’s first reason, that Dr. Simmons failed to express her opinion in
residual functional capéy assessmeifibrm, is not legally sufficient A residual
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functional capacity assessmenthe most a claimant can do despite her
limitations 20 C.F.R. 804.1545(a)(1) A residual functional capacity assessmel
Is part of the fivestep evaluationnpcess that the ALJ is responsible for
determining See20 C.F.R88 404.1502(j); 404520(a)(4)(iv) In doing so, the
ALJ is to assess the nature and extent of the claimant’s mental limitations and
restriction 20 C.F.R. 8§ 404.1545(cPr. Simmons’s pinion addressed twenty
different functional abilities and the degree to which Plaintiff was limited in eacl
ability. Tr. 615617. The severity okachlimitation hadadefinition, such as
markedly limited was defined as “[v]ery significant interferentil basic work
related activities i.e., unable to perform the described mental activity for mare t
33% of the work day,andmoderately limited was defined as a “[s]ignificant
interference with basic wottelated activities i.e., unable to perform the describe
mental activity for at least 20% of the work day up to 33% of the work day.”
615 As such, the opinion provided the percentage of the day Plaintiff was cap:
of each ability Dr. Simmons’s opinion addressed the extent of Plaintafbiities
and limitations This was to be considered by the ALJ, whose job it was to form
the residual functional capacity assessmdimerefore, liis reason fails to meet the
specfic and legitimate standard.

The ALJ’s second reason for giving Dr. Simmons’s opinion little weight,
that the narrative section was based on Plaintiff'sreglbrts, is not legally
sufficient A doctor’s opinion may be discounted if it relies on a claitisa
unreliable sekreport Bayliss v. Barnhart427 F.3d 1211, 1217 (9th Cir. 2005);
Tommasetti v. Astru®33 F.3d 1035, 1041 (9th Cir. 2008ut the ALJ must
provide the basis for his conclusion that the opinion was based on a claimant’s
unreliable selreports Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014)
Here, the ALAttempted to provide such a basis by referencing a portion of the

narrative, that “she lost a job because she could not understand the paperwork.

Tr. 31 However, the ALJ failedat support his assertion tHalaintiff was
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unreliable in her selfeports See supraAs such, this reason fails to meet the
specific and legitimate standard.
The ALJ’s third reason for giving Dr. Simmons’s opinion “little weight,”

that it was based oncheck the box form, fails to meet the specific and legitimate

standard An ALJ may reject checkhe-box reports that do not contain any
explanation of the bases for their conclusio@sane v. Shalala76 F.3d 251, 253
(9th Cir. 1996) The Ninth Circuit has found that chettie-box forms that are
“supported by numerous records” are “entitled to weight that an otherwise
unsupported and unexplained chdck form would not merit.”"Garrison v.
Colvin, 759 F.3d 995, 1013 (9th Cir. 2014)jere,Dr. Simmonsprovided a
narrative regarding the limitationgr. 617 As such, this form is not unexplained
Additionally, Plaintiff testified that she had been treated by Dr. Simmons for
nearly two yearsTr. 73 Therefore, theALJ erred in his treatment of tloginion.
3. Theodore H. Palmatier, M.D.

In March of 2010, Dr. Palmatier limited Plaintiff to light duty work but no
lifting greater than fifteen pounddr. 362 By August of 2010, he limited her to
light duty, “which would include no reaching above shoulder hejghtl] no

lifting greater than 15 pounds.” Tr. 388he ALJ failed to address Dr. Palmatier’s

opiniorsin his decision.

Defendant asserts that Dr. Palmatier’s opinioasaneither significant nor
probative and did not need to be discus€e@F No. 17 at 15The Court
recognizes that the opinions were provided prior to Plainbfisetdate
However, theopinions the ALJ gives significant weight,.Oresar and Dr. Staley,
were both penned prior to the date of onJ&t 99 As such, there is an
incongruence in the ALJ’s reliance on two early opinions and the failure to add
a third opinion from the same time periothe ALJ erred in not considag the
opinion. However, Dr. Robertson’s opinion, if credited as true, is sufficient to
support a remand for benefitSee infra Therefore, since this opinion predates th
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alleged onset date, it would not be judicially efficient to remand this capé/s
for the ALJ to address this opinion.
C. Step Two

Plaintiff asserts that the ALJ erred in his step two determination by findin
that her mental health impairments were not seviee- No. 16 at 1-4.9.

Steptwo of the sequential evaluation process requires the ALJ to determi
whether or not the claimant “has a medically severe impairment or combination
impairments.” Smolen 80 F.3dat 1290 (citation omitted)“An impairment or
combination of impaiments can be found ‘not severe’ only if the evidence
establishes a slight abnormality that has ‘no more than a minimal effect on an
individual[']s ability to work.™ 1d. at 1290 The stegtwo analysis is “ale
minimisscreening device to dispose of groundless clairtts.”In his step two
determination, the ALJ found Plaintiff's depression and attention deficit
hyperactivity disorder to be not severg. 29.

Consideringhe ALJ erred in his treatment of the opinion of Dr. Simmons
concerning Plaintiffsmental health limitations, remanding the case for additiong
considering of the step two determination would appear to be appropriate.
However, the record is sufficient to remand for an immediate award of benefits
based on Dr. Robertson’s opinion andiftlef physical impairments.See infra
Therefore it would not be judicially efficient to send the case back with
instructions to make a new step two determination.

D. Residual Functional Capacity

Plaintiff challenges the ALJ’s residual functiomalpacity determination by
asserting that the ALJ failed to include adrhmitations resulting from all of ér
impairments specifically omitting the limitations resulting from Plaintiff’'s mental
health ECF No. 16 at 149. In determinng a claimant’s residual functional
capacity, the ALJ is to consider all of the claimant’s impairments, both severe &
not severe 20 C.F.R. § 404.1545(a)(2However, as addressed below, by
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crediting Dr. Robertson’s opinion as true, the record is sufficient based on
Plaintiff’'s physical limitations to remand the case for an immediate award of
benefits.
REMEDY
Plaintiff asserts that the case should be remanded for an immediate awa

benefits arguing that the improperly discredited evidence should be considered.

ECF No. 16 at 20. The Ninth Circuit has set forth a three part standard for
determining when toredit improperly discounted medical opinion evidence as
true: (1) the record has been fully developed and further administrative
proceedings would serve no purpose;t(ig) ALJ has failed to provide legally
sufficient reasons for rejecting the evidence in question; and (3) if the improper
discredited evidence were credited as true the ALJ would be required to find
Plaintiff eligible for benefits. Garrison, 759 F.3d aL020.

Here, the first standard is met as the re@amtainingto Plaintiff's physical
impairments is fully developed. Secotite ALJ failed to provide legally
sufficient reasons for discounting Dr. Robertson’s opirsee, supra Third, if Dr.
Robertsons opinion were credited as true, the ALJ would be required to find
Plaintiff eligible for benefits. The opinions regarding Plaintiff's physigilities
thatthe ALJ reliedwereDr. Tesar’s opinion dated June 22, 2010, Dr. Stanley’s

opinion dated Februgrl7, 2011, and Dr. Scottolini’'s opinion dated May 20, 2011.

Tr. 99. All these opinions predated the January 1, 2012 alleged date of onset
making them of limited relevancé&ee Carmickle v. Comm’r, Soc. Sec. Admin.
533 F.3d 1155, 1165 (9th Cir. 2008Viedical opinions that predate the alleged
onset of disability are of limited relevant.”). Additionally, two separate vocation
experts testified that missing work at the rate opined by Dr. Robertson would b
work preclusive. Tr. 63, 83Therefore, th&ourt finds it appropriate in this case
to credit Dr. Robertson’s opinion as true and remand the proceedings for an
immediate award of benefits.
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CONCLUSION

Accordingly,IT IS ORDERED:

1. Defendarits Motion for Summary Judgme®iCF No. 17, is
DENIED.

2. Plaintiff's Motion for Summary JudgmerECF No. 16, is
GRANTED and the matter REMANDED to the Commissioner fan
immediate award of benefits

3.  Application for attorney fees may be filed by separate motion.

The District Court Executive directed to file this Order and provide a copy
to counsel for Plaintiff and Defendantudgment shall be entered foPlaintiff
and the file shall bELOSED.

DATED September 5, 2017 m

:,5'»’ s‘;\‘g-_‘, fg 2
. JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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