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| Commissioner of Social Security

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
LISA MICHELLE DONALDSON, No. 1:16-cv-03156-MKD

Plaintiff, ORDERDENYING PLAINTIFF'S
MOTION FORSUMMARY

VS. JUDGMENTAND GRANTING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT

SECURITY, ECF Nos. 18, 20

Defendant.

Doc. 22

BEFORE THE COURT are the padiecross-motions for summary

judgment. ECF Nos. 18, 20. The parttessented to proceed before a magistrate

judge. ECF No. 7. The Court, havingiewed the administrative record and the

parties’ briefing, is fully informedFor the reasons discussed below, the Cour

denies Plaintiff's motion (ECF No. 18nd grants Defendant’s motion (ECF No.

20).
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JURISDICTION

The Court has jurisdiction over thiase pursuant to 42 U.S.C. 88 405(q);

1383(c)(3).
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. 8§ 405(g). The scope of review under § 4
limited; the Commissioner’s desion will be disturbed “only if it is not supporte
by substantial evidence orhssed on legal error.Hill v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqadse to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equate
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searchin
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the codf must uphold the
ALJ’s findings if they are supported by inferences reasonably drawn from th

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a dig
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court “may not reverse an ALJ’s decisionamtount of an error that is harmless.”

Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate

nondisability determination.’ld. at 1115 (quotation and citation omitted). The

party appealing the ALJ’s decision generdlgars the burden of establishing that

it was harmed.Shinseki v. Sanders56 U.S. 396, 409-10 (2009).
FIVE-STEP EVALUATION PROCESS
A claimant must satisfy two conditiots be considered “disabled” within

the meaning of the Social Geity Act. First, the @dimant must be “unable to

engage in any substantgdinful activity by reason of any medically determinable

physical or mental impairment which candagected to result in death or whicl
has lasted or can be expected to lasafoontinuous period of not less than tweg
months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s
impairment must be “of such severihat [she] is not only unable to do [her]
previous work[,] but cannot, considegifher] age, edration, and work
experience, engage in any other kind distantial gainful work which exists in
the national economy.” 42 U.S.88 423(d)(2)(A); 1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R.
88 404.1520(a)(4)(1)-(v); 41820(a)(4)(i)-(v). At step one, the Commissioner

considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the efant is not disabled. 20 C.F.R.
88 404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepg thiommissioner considers the severity of
claimant’'s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the
claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicair mental abilityfo do basic work
activities,” the analysis proceeds tethree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistijis severity threshold,
however, the Commissioner must find that¢ke@mant is not disabled. 20 C.F.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrmoissi to be so severe as to precl
a person from engaging in substalngainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)ydii). If the impairments as severe or more
severe than one of the enumerated inmpants, the Commissioner must find thg
claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the

severity of the enumerated impairmgrthe Commissioner must pause to assg

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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the claimant’s “residual functional capacityResidual functional capacity (RFC
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitelin@tations, 20 C.F.R. 88 404.1545(a)(
416.945(a)(1), is relevant to both the fibuand fifth steps of the analysis.

At step four, the Commissioner considetsether, in view of the claimant
RFC, the claimant is capalbdé performing work that she has performed in the
(past relevant work). 20 C.F.R. 88 40820(a)(4)(iv); 416.920(a)(4)(iv). If the
claimant is capable of performing paskevant work, the Commissioner must fi

that the claimant is not disabled0 C.F.R. 88 404.1520(#%,16.920(f). If the

claimant is incapable of perming such work, the analgsproceeds to step five,

At step five, the Commissioner consideisether, in view of the claimant

RFC, the claimant is capiabof performing other work in the national economy.

20 C.F.R. 88 404.1520(&)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawal factors such as the claimant’s §
education and past work expemen 20 C.F.R. 8304.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afdjusting to other work, the
Commissioner must find that the efant is not disabled. 20 C.F.R.

88 404.1520(g)(1); 416.920(g)(1). If the aint is not capable of adjusting to
other work, analysis concludes with a fingithat the claimant is disabled and i

therefore entitled to benefits. 20 GRF88 404.1520(g)(1); 416.920(g)(1).

GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 5
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The claimant bears the burden of drabsteps one through four above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds to

step five, the burden shifts thbe Commissioner to estaltlighat (1) the claimant
capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.960(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).

ALJ'S FINDINGS

Plaintiff applied for Title 1l disabilityinsurance benefits and Title XVI
supplemental security inconfrenefits on March 6, 2013lleging a disability
onset date of January 1, 2011. Tr. 196;220. The applications were denied
initially, Tr. 96-99, and on reconsideration, Tr. 102-13. Plaintiff appeared at
hearing before an Administrative Law Judge (ALJ) on November 6, 2014, Ti
45, and at a supplemental hearing on Janiidy 2015, Tr. 47-55. On February
2015, the ALJ denied Plaintiff’s claim. Tr. 26-46.

At the outset, the ALJ found thataftiff meets the insured status
requirement of the Social Security Actdogh June 30, 2016. Tr. 31. At step |{
the ALJ found that Plaintiff has not engdge substantial gainful activity since
January 1, 2011, the allegedset date. Tr. 31. Atep two, the ALJ found
Plaintiff has the following severe imipanents: posttraumatic stress disorder

(PTSD) in partial remission; attentioleficit hyperactivity disorder (ADHD);

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 6
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anxiety disorder, not otherwise specifi@DS) with history of panic attacks;
bipolar Il mood disorder; methamphetammidependence neported remission;
alcohol dependence in reported renuasipolysubstance abuse in reported

remission; and borderline personality disordér. 31-32. At step three, the ALJ

found that Plaintiff does not have an impairment or combination of impairmgnts

that meets or medically equals a Istenpairment. Tr. 32. The ALJ then
concluded that Plaintiff has the following RFC:
[T]lhe claimant has no exertidndimitations. She can perform
detailed and complex tasks. The elant is limited to occasional and
superficial public interaction. She limited to superficial or casual
interaction with coworkers and supesrs. The claimant is not well
suited to be a member of a highlyaractive or interdependent group.
Tr. 33. At step four, the ALJ found thataintiff is unable to perform any past

relevant work. Tr. 40. The ALJ found agptfive that therare other jobs that

exists in significant numbers in the national economy that Plaintiff could perform

within her assessed RFC, such as kitchen helpemgauvorker 1, industrial

cleaner. Tr. 41. On that basis, the Aohcluded that Plaintiff was not disabled as

defined in the Social Security Act ding the adjudicative period. Tr. 41.
On June 30, 2016, the Appeals Councilidd review of the ALJ's decision,
Tr. 1-6, making the ALJ’s decision the @missioner’s final decision for purposes

of judicial review. See42 U.S.C. § 1383(c)(3).

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den

her disability insurance befits under Title Il and supplemental security income

benefits under Title XVI of the Social Security Act. ECF No. 18. Plaintiff rai
the following issues for this Court’s review:

1. Whether the ALJ properly disciiggtl Plaintiff's symptom claims; and

2. Whether the ALJ properly weigth¢he medical opinion evidence.
ECF No. 18 at 6.

DISCUSSION
A. Medical Opinion Evidence

Plaintiff faults the ALJ for discouimtg the medical opinions of examining
psychologists Philip Barmd, Ph.D. and Roland Dougher®h.D. ECF No. 18 a
7-14.

There are three types of physiciaf(§) those who treat the claimant
(treating physicians); (2) those wbhgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant
but who review the claimant’s filemonexamining or reviewing physicians).”
Holohan v. Massanari246 F.3d 1195, 1201-02 (9thrC2001) (brackets omitted
“Generally, a treating physician’s opinionrgas more weight than an examinin
physician’s, and an exaning physician’s opinion carrigsore weight than a

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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reviewing physician’s.”ld. “In addition, the regulations give more weight to
opinions that are explained than to thdisat are not, and to the opinions of
specialists concerning matters reigtio their specialty over that of

nonspecialists.”ld. (citations omitted).

If a treating or examining physicianopinion is uncontradicted, an ALJ may

reject it only by offering “clear andonvincing reasons that are supported by

substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including g
treating physician, if that opinion is brief, conclusory and inadequately supp
by clinical findings.” Bray v. Comm’r of Soc. Sec. Admib4 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation mar&ed brackets omitted). “If a treating o}
examining doctor’s opinion is contradect by another doctor’s opinion, an ALJ
may only reject it by providing specific diegitimate reasons that are supportg
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater81
F.3d 821, 830-31 (9th Cir. 1995).

1. Dr. Barnard

Dr. Barnard performed a psychologi evaluation in February 2013 and
diagnosed Plaintiff with bipolar disoed NOS; PTSD, chronic; and polysubsta
dependence, in early full regsion. Tr. 273-76. Hesaessed severe limitations

Plaintiff's ability to adapt to changes @routine work setting, complete a norm

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT -9

!

prted

pd

nce

in

al




10

11

12

13

14

15

16

17

18

19

20

work day and work week withoutterruptions from psychologically based
symptoms, and maintain ajgmriate behavior in a worketting. Tr. 275. He
assessed marked limitations in her abiidyinderstand, remember, and persist
tasks by following detailed instructions, perform routine tasks without specia
supervision, communicate and perforrfeefively in a work setting, and set
realistic goals and plan independentliy.. 275. The ALJ assigned the opinion
“little weight,” because (1) it was based her unreliable self-reports, and (2) it
lacked a rationale or a citation to objeetevidence. Tr. 38. Both Plaintiff and
Defendant agree that tiA¢.J was required to providgpecific and legitimate
reasons to discount the opinion. ECF No. 18 at 7; ECF No. 20 at 12.

First, the ALJ gave the opinion littleeight because it was “based, in larg
part, on the claimant’s less than fully credible self-report.” Tr. 38. A physici
opinion may be rejected if it is basedawglaimant’s subjective complaints whig
were properly discountedlonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir.
2001);Morgan v. Comm’r of Soc. Sec. Admit69 F.3d 595 (9th Cir. 199%air
v. Bowen885 F.2d 597, 604 (9th Cir. 1989). wever, the ALJ must provide th
basis for his conclusion that the opinion was based on a claimant’s self-repq
Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014).

Here, the ALJ identified the basig flois conclusion that Dr. Barnard’s

opinion was based on Plaintiff’'s unrelialsiglf-reports. First, he found that Dr.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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Barnard relied upon Plaintiff's reports afidio hallucinations, Tr. 38 (referring t
Tr. 276 where Dr. Barnard determined Rtdf had impaired perception based ¢
her report that she hears voices).wdwger, Plaintiff's reports of audio
hallucinations are inconsistent in the record. In March 2012, Plaintiff told a
treatment provider that her prior halludioas were drug-related. Tr. 359.
Plaintiff also has a history of demyg the existence of hallucinationSeeTr. 280
(Jan. 2013, denying hallucinations); Z&1 (June 2012, denying hallucinations
Tr. 293 (Feb. 2012, denying hallucinatioredigsions); Tr. 322 (Aug. 2012 denyi
hallucinations/delusions); Tr. 341 (Ap#012, denying hallucinations/delusiong
Tr. 492 (Sept. 2014 denying hallucinations).

Second, the ALJ noted that Dr. Bard relied upon Platiif's self-reported
short temper and low frustration tolerarasea basis for his conclusions. Tr. 38
(citing Tr. 273-76). The only time in theaord Plaintiff lost her temper and
behaved aggressively was in the contéxhe two failed attempts at inpatient
substance abuse treatment, which she didvaat to attend. Tr38. In February
of 2012 while waiting for a bed at a reHalbility, Plaintiff expressed that she di
not want to go to rehab and stated gfa would make everyone there miseral
and that she would throw a chair through window in the first week. Tr. 390.
When taken to this facility, she was reéd admittance because of her behavia

which included profanity, yelling at statind storming out. Tr. 382. Following

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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this, Plaintiff repeatedly expressed tehe did not want to attend inpatient
treatment, Tr. 368, 380, and upon emtgrireatment on March 26, 2012, was
described as “hostile and angry.” B63. By April 3, 2012, Plaintiff was
discharged from treatment due to ‘fdigtive, aggressiveand t[h]retening
behaviors. Five residenexpressed safety conceat®ut her remaining in
treatment. When [Plaintifiivas approached about these concerns she escalg
and started yelling, punchednall, and threw things around the rooms.” Tr. 34
Despite these two episodes, in which Rtiffi appeared to act in a preplanned,
disruptive manner, there is no other report in the record of Plaintiff losing he
temper.

Third, the ALJ noted that Plaintiff*gerception that she does not requirg
psychotropic medication indicates hengtoms are lessdublesome than she
asserted at the evaluation with Dr. Barnardir. 38. Plaintiff asserts that this is
separate and unique reason provided byAhJ and it fails to meet the specific
and legitimate standard because it imsistent with the ALJ’s finding that
Plaintiff is less than fully credible coaming her symptom reports. ECF No. 1
10-11. However, this reason is further explanation by the ALJ supporting hi
finding that Dr. Barnard relied upon Plaintifimreliable self-reports. The ALJ
asserting that Plaintiff’'s reports of sympts to Dr. Barnard were more severe

her lack of medication usage indicates.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
GRANTING DEFENDANT'SMOTION FORSUMMARY JUDGMENT - 12

ited

14,

-

a

8 at

92)

IS

than




10

11

12

13

14

15

16

17

18

19

20

Therefore, the ALJ provided an adequadsis for his determination that Dr.

Barnard’s opinion was based on Plaintiffisreliable self-reports. As such, this

was a specific and legitimate reasomaject Dr. Barnard’s opinion.

Next, the ALJ rejected the assessedtations because Dr. Barnard “did not

provide a significant rationale or ciémy objective signs in support of the
limitations he opined.” Tr. 38. Factarlevant to evaluating any medical opin

include the amount of relevant eviderthat supports the opinion, the quality of

the explanation provided in the opini@nd the consistency tiie medical opinign

with the record as a whol€0 C.F.R. 88 404.1527(c); 416.927(cingenfelter v.
Astrue 504 F.3d 1028, 1042 (9th Cir. 2000xn v. Astrue495 F.3d 625, 631 (9
Cir. 2007). “A medical opinion may bejeeted by the ALJ if it is conclusory,
contains inconsistencies, isrinadequately supportedBray, 554 F.3d at 1228;
Thomas v. BarnharR78 F.3d 947, 957 (9th Cir. 2002).

Here, Dr. Barnard’s check-the-boxiio provided no explanation for his
findings. He did not cite any clinicéhdings or test results. He cited two
symptoms, mood swings and anger, baftlvhich were based on Plaintiff's
discredited self-reports ands discussed above, hentgr” is not documented ir
the record as her outbursts appeared tpreplanned. Accordingly, this was a

specific and legitimate reasonrigect Dr. Barnard’s opinion.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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2. Dr. Dougherty
On December 3 and 9, 2014, Dougherty performed a consultative
psychological examination of Plaintififr. 494-521. He reviewed a substantia
amount of records, conducted a clinicdaerview, performedQ testing, and
diagnosed her with the following: PDSin partial remission; ADHD; anxiety
disorder, NOS, with history of panic atks; Bipolar Il mood disorder, depressi
phase; methamphetamine degence, in reported sasted remission; alcohol
dependence, in reportedbstantial remission; amblysubstance abuse, in
sustained remission. Tr. 506-07. As pHrhis medical source statement, Dr.
Dougherty stated the following:
She is likely to have a good deal of difficulty maintaining regular
attendance in the workplace atepent, partly for motivational
reasons, and partly because of Hepression and anxiety. For the
same reason she is likely to hadéficulty completing a normal
workday/workweek without interrujgn from her deprgsion, anxiety,
and PTSD symptoms. These saooaditions are likely to make it
quite difficult for her to deal with the stress encountered in the
workplace.
Tr. 508. On an agency provided foring, assessed moderétaitations in
Plaintiff's ability to understand and remeettzomplex instructions, to carry out
complex instructions, and to make judgrseon complex work-related decision

Tr. 519. He further asssed marked limitations in her ability to interact

appropriately with the public, interagbaropriately with supervisors, interact

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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appropriately with co-works, and respond appropriately to usual work situations

and to changes in a routine work setting. Tr. 520.

Again, both parties assert that #ieJ was required to provide specific and

legitimate reasons for discounting this opmi ECF No. 18 at 7; 20 at 16. First

the ALJ gave the overall opinion “someight’ because Dr. Dougherty “indicated

that claimant’s problems persisting adka and maintaining regular attendance

workplace were partly attributable maotivational problems.” Tr. 39. Medical

na

providers are not considered qualified to issue opinions based on non-medical

factors. Sanchez v. Sec. of &lth and Human Serys312 F.2d 509, 511 (9th Cirn,
1987). Dr. Dougherty stated that Plaihtihay have difficulty in persistence on

tasks due to her ADHD and timvational problems,” and théls]he is likely to

have a good deal of difficulty maintaininggular attendance in the workplace at

preset, partially for motivational reasoasd partially because of her depressian

and anxiety.” Tr. 508. Here, the ALJragd and determined that Plaintiff's
motivation to work, or lack thereof, wast a result of her medical impairmentg,
stating:

[Plaintiff] is fairly young and comesom a family where her mother did

everything for her [citing Tr. 487]. $hsaid both of her parents spoiled her

[citing Tr. 497]. The claim was ill equippl to exercise responsibility adylt

judgment when she left home and beeanvolved with illegal drugs and
abusive boyfriends, which has not hedpher develop angense of persona
responsibility. Overall, it appears thafPlaintiff] were motivated to
maintain employment she could.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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Tr. 39. Therefore, the ALJ’s reasonatibr. Dougherty predicated part of his
opinion on Plaintiff’'s motivation, whit was a hon-medical factor, meets the
specific and legitimate standard.”

The ALJ then assigned “less weigtd Dr. Dougherty’s opinion, that
Plaintiff was moderately limited in thabilities to understandemember, and car
out complex instructions and to makelgements on complex work related
decisions as expressed on the agency suppied because of motivational issU
Tr. 40. As discussed abqguwbe medical providers amot considered qualified tg
Issue opinions based on non-medical factorherefore, the ALJ’s reason for
rejecting this portion of the opinion is legally sufficient.

The ALJ assigned “some weighty Dr. Dougherty’s opined social
limitations on the agency’s form agreeing that Plaintiff “would clearly do bett
a position that does not involve intense interaction with others,” but not findi
limitations as severe as Dr. Doughertgfgnion. Tr. 40. The ALJ found that
Plaintiff could “tolerate occasionahd superficial public interaction and
superficial or casual interaction witloworkers and supervisors” given her
“typically appropriate inter@ions with treatment providers except for the two
failed attempts at inpatient substanbese treatment and the fact that she had

boyfriends and stayed with variouseinds during the relevant periodd. First,

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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Plaintiff failed to challenge this portion tdie ALJ’'s determination. ECF No. 18
12-13. As such, the Courtm®t required to address therSee Carmickle v.
Comm’r, Soc. Sec. Admirh33 F.3d 1155, 1161 n.2 (9th Cir. 2008) (The Cour

does not address findings that the clainfai¢d to argue with specificity in his

briefing.). Second, had &htiff properly challenged this reasons, inconsisteng

with the majority of olgctive evidence is a specifand legitimate reason for
rejecting physician’s opinionBatson v. Comm’r of Soc. Sec. Admih9 F.3d
1190, 1195 (9th Cir. 2004). As addredsdove, Plaintiff's actions surrounding
the admittance to inpatieneitment appear to be inconsig with the rest of the
record and perhaps premeditated. Theesfthre ALJ’s conclusion that Plaintiff
maintained good relationships with providarsl was able to maintain romantiq
and plutonic relationships is supportadsubstantial evidence and meets the
specific and legitimate standard.

Next, the ALJ assigned “limited wght” to the portion Dr. Dougherty’s
medical source statement finding that Plaintiff would likely have difficulty
completing a normal workday/workweektiaout interruption fron her depressio
anxiety and PTSD symptoms and tttese conditions would likely make it

difficult to deal with the stress encounteradhe workplace. Tr. 40. The ALJ’S

basis for this conclusion was that Pldintapparently had the resources to obtadi

medications once she began receiviagesassistance following the evaluation

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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with Dr. Barnard, but has elected notaie any psychotropic medication. This

indicates she did not perceive hesad or anxiety symptoms as troublesome
enough to warrant mezhtion.” Tr. 40.

Generally, the fact that a conditioan be remedied by medication is a
legitimate reason for disediting an opinion.Warre v. Comm’r of Soc. Sec.
Admin, 439 F.3d 1001, 1006 (9th Cir. 2006). relebecause Plaintiff failed to
consistently take her prescribed metma, there is no record supporting the

notion that Plaintiff’'s impairments woulthprove with the use of medications.

Therefore, this reason fails to meet pecific and legitimatetandard. Howevef

any error resulting from the ALJ’s relie@ on this reason is harmless because
Dougherty limited Plaintiff's ability to cmplete a normal workday/workweek a
deal with stress for two reasons (iEr motivation and (2) her anxiety and
depression. Tr. 508. Amddressed abovBy. Dougherty’s opinion was provide(
lesser weight because of his reliancePlaintiff’'s motivation and medical
providers are not considered qualified to issue opinions based on non-medig
factors.

As such, the ALJ provided legally sufient reasons to provide lesser we

to Dr. Dougherty’s opinion.
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B. Adverse Credibility Finding
Plaintiff faults the ALJ for failing tgrovide specific, clear and convincin
reasons for discrediting her symptelaims. ECF No. 18 at 14-20.

An ALJ engages in a two-step anasy® determine whether a claimant’s

testimony regarding subjectiveipar symptoms is credie. “First, the ALJ mus

determine whether there is objectiwedical evidence of an underlying
impairment which could reasonably bepekted to produce the pain or other
symptom alleged."Molina, 674 F.3d at 1112 (interngliotation marks omitted).

“The claimant is not required to showatther impairment could reasonably be

expected to cause the severity of theagiom she has alleged; she need only show

that it could reasonably have cads®me degree of the symptonmVVasquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) @émal quotation marks omitted).

Second, “[i]f the claimantneets the first test and there is no evidence o

f

malingering, the ALJ can only reject thaiochant’s testimony about the severity of

the symptoms if she gives ‘specifidear and convinog reasons’ for the
rejection.” Ghanim 763 F.3d at 1163 (internal citatioasd quotations omitted).
“General findings are insufficient; rathéine ALJ must identify what testimony
not credible and what evidence undares the claimant’s complaintsid.

(quotingLester 81 F.3d at 834)Thomas278 F.3d at 958 (“[T]he ALJ must ma

a credibility determination with findings 8iciently specific to permit the court to
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conclude that the ALJ did not arbitrardyscredit claimant’s testimony.”). “The
clear and convincing [evider] standard is the modémanding required in Soci
Security cases.'Garrison v.Colvin, 759 F.3d 995, 1015 (9th Cir. 2014) (quotin
Moore v. Comm’r of Soc. Sekdmin, 278 F.3d 920, 924 (9th Cir. 2002)).

In making an adverse credibility téemination, the ALJ may considenter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduct3) the claimant’s
daily living activities; (4) the claimaistwork record; and (5) testimony from
physicians or third parties concerning thature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

The ALJ found that Plaintiff's impairnmts could reasonably be expected
result in the alleged symptoms, but tRédintiff's statements concerning the
intensity, persistence, and limiting effedf her symptoms were “not entirely
credible,” stating “the degree of debilgne has alleged is not borne out by the
objective evidence of record or by tbensistency of heown reported and
demonstrated functional ability.” Tr. 34Tlhe ALJ addresskadditional, more
specific reasons: (1) Plaintiff's lack ofedication usage renders her reports les
persuasive, Tr. 36; (2) Plaintiff's activities are inconsistent with the reported
severity of symptoms, Tr. 37; and (3) PPlk#i’s inconsistent statements concerr

drug and alcohol usage renders her sgibres less than fully credible, Tr. 37.

ORDERDENYING PLAINTIFF'S MOTION FORSUMMARY JUDGMENTAND
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1. Lack of Medication

The ALJ found Plaintiff “has not peeived a need for psychotropic
medication since she obtained state amscst, which renders the severity of
symptoms she has allegleds persuasive.” TB6. The type, dosage,
effectiveness and side effects of metimataken to alleviate pain or other
symptoms is a relevant factor in evaling the intensity and persistence of
symptoms. 20 C.F.R. §8§ 404.1529(3J8-(v), 416.929(c§3)(iv)-(v) (2011):
The lack of prescription medication is appropriate consideration in determini
credibility. See Tidwell v. Apfel,61 F.3d 599, 602 (9th Cir. 1998) (noting
claimant’s use of nonprescription medioa as a factor supporting credibility
determination). Moreover, in the absence of “medical evidence” showing th
Plaintiff's resistance to treatmentdaaused by her mental illness, the ALJ is
permitted to reasonably infer that a lackrefatment is attributable to personal
preference and is inconsistavith a Plaintiff's complaints.Molina, 674 F.3d at

1114.

! As of March 27, 2017, C.F.R. §§ 1529and 416.929(c) wer@mended. The
ALJ rendered his decision on Februag; 2015, thus, the Court applies the
versions effective June 13, 2011.
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The ALJ noted that in early 201R|aintiff received medications and
reported no side-effects. Tr. 36 (citifig 372). As of March 2012, a treatment
note indicates that she was more stallé improved, but was dealing with
situational anger about her living situatiand having to attend inpatient substa
abuse treatment. Tr. 36 (citing Tr. 374-7%he ALJ further noted that in June
2012, Plaintiff was willing teengage in counselingnd group therapy. Tr. 35
(citing Tr. 336). In December 2012, Plaintiff wanted counseling, but not
medications. Tr. 35 (citing Tr. 331). The Akpecifically noted that in Februar
2013, Plaintiff was approved to receiueancial assistancevhich would permit
more treatment “if desirable.” T86 (citing Tr. 326). Plaintiff continued
counseling, but as of December 20Ws not receiving any psychotropic
medications. Tr. 36 (citing Tr. 494).

Plaintiff challenges the ALJ’s findingontending the ALJ failed to consiq
Plaintiff’'s reasons for not receivingymhotropic medication, including her
inability to pay for medication and her mahimpairments. ECF No. 18 at 16-1
Here, the ALJ specifically noted thatalitiff did not take medication after she
“was approved for state financial assis@fi Tr. 36, indicatinghe ALJ considersg
and rejected Plaintiff's contention thatr lack of medication was due to an
inability to pay for it. SeeTr. 411 (Plaintiff has assistance from state, Medicai

which will assist with payment for menta¢alth treatment services). Plaintiff h
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also alleged that she forgets to takerhedication as a result of her mental health
impairments. ECF No. 18 at 16-17. Tées substantial evehce in the record
that Plaintiff adamantly opposed taking medications, which undermines her
allegations that she forgetSee, e.g.Tr. 331 (Dec. 12, 2012 treatment note,
Plaintiff stated “she doesn’t want any digations,” she only wanted therapy); Tr.
425 (Jan. 7, 2013 treatment summary, althdeigintiff said she “forgets” to take
her medication, upon further questionitrgatment provider concluded “the truth
of the matter is she is making a chon to take it.”). The ALJ reasonably
concluded that Plaintiff not takin@sychotropic medication undermines her
symptom complaints. Thigas a specific, clear andmrvincing reason to discredlit
her symptoms.

2. Plaintiff's Activities

Next, the ALJ found Plaintiff's symptomeports less than fully credible
because the record does not support hemgldéinat she has difficulty dealing with
people to the severity she alleges. Tr. 3n. ALJ may cite inconsistencies in a
claimant’s statements and betweeriaamant’s testimony and the objective
medical evidence in discountitige claimant’s testimonyBray, 554 F.3d at 1227.

Here, the ALJ noted that in a Felry 2013 psychological evaluation,
Plaintiff reported that she had problemish her temper and would pound walls

and yell at people. Tr. 37 (citing Tr. 273lowever, as@ressed above, the
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record is absent of any evidence of Riidii losing her temper except for the twa
attempts at rehab, which aasguably preplanned outbursts.

Additionally, the ALJ noted that thoghout the record, Plaintiff reported
activities that were inconsistent with lredaimed difficulty in dealing with others|
she reported having a boyfriend, Tr. 38he moved to Spokane with a new
boyfriend, Tr. 433; and she reported geti@hgng with her bosses, coworkers, and
customers, Tr. 498. Tr. 37. Plaintiff assgds an alternative to the ALJ's reliapce
on these activities as inconsistent vhttr reports, that these activities actually
show her emotional instability and impive actions. ECF No. 18 at 19.
However, if the evidence musceptible to more than oraional interpretation, the
court may not substitute its juchgent for that of the ALJTacketf 180 F.3d at
1097. Therefore, the ALJ’s second reasweets the specificlear and convincing
standard.

3. Inconsistent Statements Regarding Substance Abuse

Next, the ALJ discounted Plaintif’symptom testimony because she made
inconsistent statements regarding her wuige abuse. Tr. 37n evaluating the
credibility of symptom testimony, the ALmay utilize ordinary techniques of
credibility evaluation, including por inconsistent statementSee Smolen v.
Chater,80 F.3d 1273, 1284 (9th Cir. 1996). Cating or inconsistent statements

concerning drug use can contributeatbadverse credibility findingThomas 278
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F.3d at 959. In support of this findindgpe ALJ cited Plaintiff's testimony during
the November 2014 hearing that she lzestl used illicit drugs in October 2013,
which was consistent with her reportthe consultative examiner in December
2014. Tr. 37 (citing Tr. 536, 497). However, the treatment records indicate
she relapsed and used methamphetamine in laterya&fd and refused

substance abuse treatment. Tr. 37 (cilingd50). Moreover, in July 2014, she
told a treatment provider she had lasgtdismethamphetamine a few months pri
which would have been April or May 2014r. 37 (citing Tr. 435). The ALJ als

noted that Plaintiff provided inconsistent and inaccurate information regardir

she was removed from an inpatient substaeibuse treatment faty. Tr. 35. The

ALJ’s conclusion that she inconsistently reported to treatment providers and
ALJ her most recent drug activity supported by the record.

Plaintiff does not challenge the finditigat Plaintiff made inconsistent
statements regarding her substance abusiead contends it was error to rely g
those inconsistent statements as contra.$R. 16-3p. ECF No. 18 at 18. F
S.S.R. 16-3p is not applicable heredese it became effea¢ March 28, 2016,
after the date of the ALJ’s decisio®ee Garner v. Colvjr626 Fed. Appx 699,
701 (9th Cir. 2015). Moreover, Plaintiff’'s claim that this finding is not probat
of Plaintiff's credibility about her symptom complaints is unavailing; particulg

here, where Plaintiff gave inconsistatdtements regarding her substance abu
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during the period in which sheas alleging disability due mental impairments)
Finally, Plaintiff alleges for the first time ithe reply brief, ECF No. 21 at 5-6, tl
the ALJ improperly relied on Plaintiff’'s drug use and relapses, as opposed {(
inconsistent statement. Plaintiff's ajkgion is unsupportedThe ALJ concluded
Plaintiff's “inconsistent statement concerning when she last used
methamphetamine show her self-repsmot entirely reliable.” Tr. 37.

As such, this was a clear and conwmgcreason to discredit Plaintiff's
symptom claims.

CONCLUSION

After review, the Court finds that the ALJ’s decision is supported by
substantial evidence anck& of harmful legal error.

IT IS ORDERED:

1. Plaintiff's motion for summary judgment (ECF No. 18pPENIED.

2. Defendant’s motion for summary judgment (ECF No. 2@RANTED.

The District Court Executive is @icted to file this Order, enter
JUDGMENT FOR THE DEFENDANT , provide copies to counsel, aGBLOSE
THE FILE.

DATED September 29, 2017.
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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