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Commissioner of Social Security

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

SANDRA YOLANDA
SANDOVAL,
No. 1:16-:CV-03168RHW
Plaintiff,
ORDER GRANTING
V. DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT
COMMISSIONER OF SOCIAL
SECURITY,
Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.14 & 18 Plaintiff Sandra Yolanda Sandouaings this action seeking
judicial review, pursuant to 42 U.S.C. § 405(g), of the Commissioneégk f
decision, which denielderapgdication for Supplemental Security Income under
Title XVI of the Social Security Ac2 U.S.C8 1381-1383F. After reviewing the
administrative record and briefs filed by the parties, the Court is now fully

informed For the reasons set fottkelow,the CourtGRANTS Defendant’s
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Motion for Summary JudgmeandDENIES Plaintiff's Motion for Summary
Judgment.
l. Jurisdiction

Ms. Sandovaprotectively file amapplicationfor Supplemental Security
Incomeon October 242012 AR 183198 Heralleged onset daie January 1,
2006 AR 185 Ms. Sandoval'sapplicatiors wereinitially denied onApril 1, 2013
AR 10508, and on reconsideration dane 5, 2013AR 121-130.

A hearing with Administrative Law Judge (“ALJMary Gallagher Dilley
occurred ordune 4, 2014AR 32-68. On March 26, 2015, the ALJ issued a
decision finding Ms. Sandovaleligible for disability benefitsAR 13-29. The
Appeals Council deniellls. Sandoval’'sequest for review on June 1, 20AR 1-

4, making the ALJ’s ruling the “final decision” of the Commissioner.

Ms. Sandovalimely filed the present action challenging the denial of
benefits,on SeptembeR0, 2016. EE No. 4 Accordingly,Ms. Sandoval’ €laims
are properly before this Court pursuant to 42 U.S.C. § 405(Q).

ll.  Sequential EvaluationProcess

The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can leepected to result in death or which has lasted o

can be expected to last for a continuous perfagtbbless than twelve monthsi2
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U.S.C. 8%423(d)(1)(A), 1382c(a)(3)(AA claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to dhos previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act.20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(4unsburry v.

Barnhart, 468 F3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engageabistantial
gainful activity.”20 C.F.R 88 404.1520(b) & 416.920(IJubstantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.FR. 88 404.1572 & 416.97#.the claimant is engaged in
substantial activity, he or she is not entitled to disability ben@fiX£.F.R. 88
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a severe impairment, or combing
of impairments, that significantly limits the claimant’s physical or mental ability
do basic work activitie. 20 C.F.R 88 404.1520(c) & 416.920(d)\ severe
impairment is one that has lasted or is expected to last for at least twelve mont

and must be proven by objective medical evideR0eC.F.R. 8§ 404.15689 &

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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416.908009. If the claimant does not haveevere impairment, or combination of
impairments, the disability claim is denied, and no further evaluative steps a
required.Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimamésese
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to prectudistantial gainful activity.

20 C.F.R. §§ 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:

20 C.F.R8 404 Subpt. P. App. 1 (“the ListingsT).the impairment meets or
equals one of the listed impairments, the claimapé&ise disabed and qualifies

for benefitsld. If the claimant is noper se disabled, the evaluation proceeds to th
fourth step.

Sep four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R.&852D(e)(f) &
416.920(eX). If the claimant can still perform past relevant work, the claimant i
not entitled to thability benefits and the inquiry endslL

Step five shifts the burden to the Commissioner to prove that the claimar
able to perform other work in the national economy, taking into account the
claimant’s age, education, and work experie®ee20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c)meet this

burden, the Commissioner must establish that (1) the claimant is capable of

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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performing other work; and (2) such work exists in “significant numbersein th
national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@g{tran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissiongoigerned
by 42 U.S.C. § 405(gX-he scop®f review under § 405(g) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal erkitl”v. Astrue, 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8§ 405(g)pubstantiakvidence means “more than g
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a conclGarmyathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotiugdrews v. Shalala, 53 F.3d
1035, 1039 (9th Cir. 1995)) (mtnal quotation marks omittedih determining
whether the Commissioner’s findings are supported by substantial evidence, “g
reviewing court must consider the entire record as a whole and may not affirm
simply by solating a specificuantum of supporting evidencdbbbins v. Soc.
Sec. Admin., 466 F.3d 880, 882 (9th Cir. 2006) (quotiHgmmock v. Bowen, 879
F.2d 498, 501 (9th Cir. 1989)).

In reviewing a denial of benefits, a district court may not substitute its

judgment for that of the ALMatney v. Sullivan, 981 F2d 1016, 1019 (9th Cir.
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1992).1f the evidence in the record “is susceptible to more than one rational
Interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recoldibfina v. Astrue, 674 F.3d 1104,
1111 (9th Cir. 2012)see also Thomasv. Barnhart, 278 F.3d 947, 954 {<Cir.
2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ'decision, tle conclusion must be upheldloreover,
a district court “may not reverse an ALJ's decision on account of an error that i
harmless.’'Molina, 674 F.3d at 111%An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisiohinseki v. Sanders, 556 U.S. 396, 4690 (2009).
V. Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarized her®lr. Sandoval was born in 1987. AR 184. She
has experienced several traumatic events in her lifetime. She reportsyadfisto
verbal and physical abus&R 277, 307 467. Whenshe was eight years old, her
older sisér shot and killed their mother. AR 18, 262, 265. Ms. Sandoval witness
the aftermath of the shooting, asite reports thahe still has nightmares of this
experience. AR 4@der sister committed suicide in 2012, and at the time of her

hearing, Ms. Sandoval stated that her father has terminal cancer. AR 52.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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Ms. Sandovahas five children. AR 18, 277. The oldest three were adopte
and the younger two live in Seattle with their father who has filed a no contact
orderagainst Ms. Sandoval. AR 413, 49, During the birth of her youngest child,
she had complications that required a hysterectomy. AR 307.

Ms. Sandoval also has a history of significant drug use, including
methamphetamine and cocaine. AR 277. She wasluntenl to drugs at age 10 or
11 by the same sister that killed their moti#dR. 18, 46 She testified that she uses
methamphetamine on weekends or when she is really depreissades
methamphetaminevery other day. AR 42. She reported being clean pariad of
approximately five years when she lived in Seattle, but since the beginning of
2013,shehasused methamphetamifrequently. AR 48-49, 52.

Ms. Sandoval suffers from multiple mental impairmesifystance abuse,
urinary tract infections, and obesity. AR 15. She also reports chronic pelvic pai
and numbness in her right leg since her hysterectéiRyl4, 307.

Ms. Sandoval has very limited education amatk history. Sheold an
examining physiciathatworked around 2006 for two weeks sorting fruit before
she quit due to pregncy.AR 308 She attended school through eighth grade. AR
40. She has trouble reading complicated words and caahtct, divide, or
multiply numbersld.

I
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V. The ALJ’s Findings

The ALJ determined that, because substance use disorder is a contributi
factor material to the determination of disabili¥§s. Sandovalvasnot under a
disability within the meaning of the Act frothe date the application was filed
through the date of the ALJ’s decisiéR 29.

At step one the ALJ found thaMs. Sandovahad not engaged in
substantial gainful activity sind@ctober 24, 201%citing 20 C.F.R. 88 416.920(b)
& 416.971 et seg. AR 15.

At steptwo, the ALJ foundVis. Sandovahad the following severe

impairmentsmajor depressive disorder, posttraumatic stress disorder, personali

disorder, substance abuse, urinary tract infections, and ob@sitg 20 C.F.R8
416.920(c)). AR 15.

At stepthree, the ALJ found thals. Sandovatid not have an impairment
or combination of impairments that meets or medically equals the severity of ol
of the listed impairments in 20 C.F.8&404, Subpt. P, App. 1. AR/.

At stepfour, the ALJ foundVis. Sandovahad the residual functional
capacity to performaless than a full range of light work with the following
restrictions: (1) she could lift and/or carry 20 pounds occasionally and 10 poun
frequently; (2) she could stand and/or walk for about six hours in anteght

workday with normal breaks; (3) sheuld sit for about six hours in an eigidur

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~8
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workday with normal breaks; (4) she could frequently push/pull controls with he
right upper and left lower extremity; (5) she could occasionally climb stairs and

ramps; (6) she could never climb ropes, scaffolds, and ladders; (7) she could

occasionally crouch, kneel, and crawl; (8) she could frequently balance; (9) she

could occasionally stoop; (10) she could frequently handle and finger bilaterally
and is right hand dominate; (11) she should avoid concedtexiposure to
vibration and hazards; (12) she is able to perform simple, repetitive tasks; (13)
should have no contact with the public; (13) she could have occasional, superf
contact with ceworkers; (14) she has loss of focus throughout the workday and
would be nonproductive 30 percent of the time; (15) she would be absent two (¢
more times per month; and (16) she could do reading and mathia-grade
level. AR 18.

The ALJ determined th&ls. Sandovatioes not have any past relevant
work. AR 19.

At stepfive, the ALJ found that, in light of heage, education, work
experience, ancesidual functional capacity, including her substance use disords
there arenojobs that exist in significant numlzein the national economy thsite

can perfom. AR 20.
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However, the ALJ found that Ms. Sandoval’s substance use disorder is &
contributing factor material to the determioa of the disability becaushe
would not be disabled ghe stopped the substance usie.20-21.

The ALJ found, that if MsSandovaktopped the substance use would
havethe residual functional capacity to perform a less than a full range of light
work with the following restrictions: (1) she could lift and/or carry 20 pounds
occasionally and 10 pounds frequently; (2) sbeld stand and/or walk for about
six hours in an eightour workday with normal breaks; (3) she could sit for abou
six hours in an eightour workday with normal breaks; (4) she could frequently
push/pull controls with her right upper and left lower extity; (5) she could
occasionally climb stairs and ramps; (6) she could never climb ropes, scaffolds
and ladders; (7) she could occasionally crouch, kneel, and crawl; (8) she coulc
frequently balance; (9) she could occasionally stoop; (10) she coulcbifridg
handle and finger bilaterally and is right hand dominate; (11) she should avoid
concentrated exposure to vibration and hazards; (12) she is able to perform sin
repetitive tasks; (13) she should have no contact with the public; (13) she coulg
hawe occasional, superficial contact withhworkers; and (16) sheould do
reading and matht the thirdgrade levelAR 21-22.

The ALJ then found that, if Ms. Sandowibppecdher substance use,

considering heage, education, work experience, and residual functional capacit

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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in conjunction with testimony of a vocational expénere would be a significant

number of jobs in the national economy that she could perform. These include

production assembler, housekeeper, and injection molding machine #&Rdzs.
VI. Issues for Review

Ms. Sandovaargues that the Commissioner’s decision is not free of legal
error and not supported by substantial evideSpecifically,she argues the ALJ
erred by:(1) erroneously concluding that Ms. Sandoval’s substance abuse was
contributing factor material to the determination of disability; (2) improperly
weighing the medical evidence; and (3) improperly rejecting Ms. Sandoval’s
symptom testimony. ECF No. 14 at 7.

VII. Discussion
A. The ALJ’s determination that Ms. Sandoval’s substance abuse was a
contributing factor material to the determination of disability is

supported by substantial evidence.

If a claimant is found disabled and there is medical evidenceuifstasice
use disorder, the ALJ must determine if the substance use disorder is a contrih
factor material to the determinationdisability. 42U.S.C. § 1382c(a)(3)(J)
Where the medical record indicates drug efiloh, the ALJ must evaluate “which
of [the claimant’s] current physical and mental limitations . . . would remain if

[she] stopped using drugs or alcohol and then determine whether any or all of |

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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remaining limitations would be disabling.” 20 C.F.R.§ 416.935(b)(3). If
claimant’s remaining limitations would not be disabling, the drsgjs “a
contributing factor material to the determination of disability.” 20 C.F.R. §
416.935(b)(2)(i). An individual is not disabled pursuant to the Social Security A
where substancesa is a contributing factor material to the determination of
disability. 42 U.S.C. § 1382(a)(3)(J).

The ALJ found that Ms. Sandoval hadhproved functioning at times when
her subsince abuse has not predomindtéd 21.This is supported by the
record.

In support of the findinghe ALJreferencesnental status examinations
from July 10, 2013; August 29, 2013; November 27, 2013; and April 25, &G4
show Ms. Sandoval’s “memory and intellectual functioning were unimpaifdel.”
21, 463, 468, 472, 476hese findings, which reflect no evidence of drug use,
contrast examinations during periods in which the record demonstrat®tsthat
Sandoval was using drugs. For example, Ms. Sandoval complained of problem
with concentration and focus and describedrhemory as “very bad” during an
evaluation with consultative examiner Dr. Mary Pellicer, M.D. AR 307. This
examination occurred in a period in which Ms. Sandoval was using drugs, as

demonstrated by her chart on February 20, 2013, indicates she was tsigig “s

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~12
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drugs,” AR 313, and a positive test for methamphetamine on April 4, 2013, AR
321.

The Court will not disturb a finding supported by substantial evideétite.
698F.3d at 115&9. The ALJ’s determination that Ms. Sandovalistance
abuse was a otributing factor material to the determination of disability is
supported by substantial evidence.

B. The ALJ did not err in evaluating the medical evidence.

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weight to be given to their opinions: (1) treating
providers, those who actually treat the claimant; (2) examining providers, those
who examine but do not treat the claimant; and (3}a@mining providers, those
who neither treat nor examine the claiméamster v. Chater, 81 F.3d 821, 830 (9th
Cir. 1996) (as amended).

A treating provider’s opinion is given the most weight, followed by an
examining provider, anfinally a nonexamining providerld. at 83631. In the
absence of a contrary opinion, a treating or examining provider’s opinion may I
be rejected unless “clear and convincing” reasons are provaied.830. If a
treating or examining provider’s opinion is contradicted, it may only be discoun
for “specific and legitimate reasons that are supported by substantial evidence

the record.1d. at 83031. The ALJ may meet the specific and legitimate standar

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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by “setting out a detailed and thorough soany of the facts and conflicting

clinical evidence, stating [his or her] interpretation thereof, and making findings.

Magallanes v. Bowen, 881 F.2d 747, 751 (9th Cir. 1989) (internal citation
omitted).
a. Dr. Aaron Burdge, PhD

The ALJ gave little weightotthe opinion of psychologist Dr. Burdge, who
examined Ms. Sandoval in September 2012. AR 24817This finding isbased
onspecific and legitimate reasons supported by substantial evidence.

Critically, the ALJ correctly noted that Dr. Burdge did navé an accurate
clinical picture of Ms. Sandoval’s substance use. AR 24. Dr. Burdge did not
diagnose Ms. Sandoval with a substance use disorder, and noted that Ms. San
reported beinglean for 6 months. AR 277. He did not recommend chemical
dependencassessment or treatment. AR 280. An ALJ may properly discredit a
doctor’s opinion if it is contradicted by objective evidence or other findings.
Baylissv. Barnhart, 427 F.3d 1211, 1216 (9th Cir. 200%he record demonstrates
a longstanding, serious dguproblem. Dr. Burdge’s opinion does not consider thi
which significantly undermines the opinion.

Dr. Burdge opined marked restrictions in multiple areas, including:
performing activities within a schedule, maintaining regular attendance, and be

pundual within customary tolerances without special supervision; communicati

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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and performing effectively in a work setting; completing a normal work day and
work week without interruptions from psychologically based symptoms; and
maintaining appropriate beliar in a work setting. AR 2780. Yet his mental
status examination found Ms. Sandoval to have normal speech and to be
cooperative, alert, and attentive, with occasional eye contact. AR 281. Foether,
thought procesand content, orientation, perception, memory, concentration, an
abstract thinking were all within normal limits. AR 281. In addition, Ms.
Sandoval’s score on the Personality Assessment Inventory were invalid. AR 27
Dr. Burdge’s clinical observations were inconsistent with the markethtions he
opined. Inconsistencidgetween a physician’s opinion and the medical record ar¢
alsosufficient grounds to rejectraedicalopinion. See Tommasetti v. Astrue, 533

F.3d 1035, 1041 (9th Cir. 2008).

Ms. Sandoval takes issue with these findings by the ALJ, but the Court wi

not reverse a decision because it is available to multiple interpretadsens.
Molina, 674 F.3d at 1111 (finding that if the evidence in the record “is susceptil
to more than one rational interpretation, [the court] mpsbld the ALJ's findings
if they are supported by inferences reasonably drawn from the record.”
b. Dr. Mary Pellicer, MD
The ALJ gavdittle weight to thegoortion of theopinion of Dr. Pellicer, who

examined Ms. Sandoval on March 7, 20ttt Ms. Sandovalould require more

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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frequent breaks due to pelvic pakR 25, 312. As the ALJ notes, this is
inconsistent with Dr. Pellicer’s findings. An ALJ may properly discredit a doctor
opinion if it is contradicted by objective evidence or other findiBgsliss, 427

F.3dat1216 Dr. Pellicer found 4/5 or 4/5 in all of the major muscle group testin

that Ms. Sandoval does not require an assistive device, and that she can squat

“fairly normally.” AR 311. While Ms. Sandovalid walk with a slight limp, AR
309, 311 this does not appear to be related to her pelvic pain.

Dr. Pellicer believed this pelvic pain resulted from an ovarian cystronich
sarring from Ms. Sandoval’s hysterectomy. AR 311. Dr. Pellicer, however, fou
Ms. Sandoval’'s abdomen free of mas#d2.309. Likewise, wien she was treated
for a urinary tract infection in September 2013, the hospital found no masses in
abdomen, and no reproducible pain was noted. AR 437.

Moreover, the record does not demonstsageificanttreatment for pelvic
pan, despite Ms. Sandoval’'s allegations that they are severely limltiregpnly

treatment sought for pelvic pain waisea fall down the stairsn July 2011 AR

272.As the ALJ noted, “[c]onsidering the severity of [Ms. Sandoval’s] complaint

of pelvic min, one would expect her to have sought medical relief to resolve su

pain duringthe prior four yea.” AR 25.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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The ALJ provided specific and legitimate reasons that are supported by
substantial evidence in the record to reject Dr. Pellidenisations related to Ms.
Sandoval’s pelvic pain.

C. The ALJ properly rejected Ms. Sandoval’'s symptom testimony.

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding subjective symptoms is crediblammasetti, 533F.3d at
1039. First, the claimant must produce objective medical evidence of an under
Impairment or impairments that could reasonably be expected to produce soms
degree of the symptoms allegdd. Second, if the claimant meets this threshold,
and here is no affirmative evidence suggesting malingering, “the ALJ can rejec
the claimant’s testimony about the severity of [his] symptoms only by offering
specific, clear, and convincing reasons for doing $d.”

In weighing a claimant's credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman
reputation for lying, prior inconsistent statements concerning the symptoms, ar
other testimony by the claimant that appears less #uadhd; (2) unexplained or
inadequately explained failure to seek treatment or to follow a prescribed cours
treatment; and (3) the claimant's daily activitie3riolen v. Chater, 80 F.3d 1273,

1284 (9th Cir. 1996).

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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The ALJ noted several inconsistencies between the record and Ms.
Sandoval’s testimony. For example, she stated that her right leg gives out and
she suffers from right side numbneAR 44,yet she has not received any
treatment for thisAR 23.“Unexplained, or inadequately explainedildire to seek
treatment . . . can cast doubt on the sincerity of [a] claimant’s pain testinfny.”
v. Bowen, 885 F.2d 597, 603 (9th Cir. 1989). Likewise, Ms. Sandoval’'s mental
health records are inconsistent with her allegations. Numerous mental status
examinations do not support disabling mental health condit@ase.g. AR 463,
468, 472, 476. Moreover, she admitted on April 25, 2014, that even when she
missed doses of her medication, she suffered no side effects. AR 464.

In particular, Ms. Sandovalas been extraordinarily inconsistent with
reporting her drug use. She testified that she takes methamphetamine regular
since early 2013, AR 5%2, yet numerous records, including March 2013 and
September 2013 indicate she denied drug use. AR 308P4d8ibive testing for
methamphetamine in April 2013 further contradict her denials. AR 321.

There @ae numerousspecific, clear, and convincing reas@mevided by the
ALJ for discounting Ms. Sandoval’'s subjective symptom testimony.

VIII. Conclusion
Having reviewed the record and the ALJ’s findings, the Court finds the

ALJ’s decision is supported by substantial evidesnwdfree from legal error.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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Accordingly,IT IS ORDERED:
1. Plaintiff’'s Motion for Summary JudgmerECF No. 14 isDENIED.
2. Deferdant’s Motion for Summary JudgmeBCF No. 18, is
GRANTED.

3. Judgment shall be entered in favoD&Efendant and against Plaintiff.

IT IS SO ORDERED. The District Court Executive is directed to enter this

Order, forward copies to counsel aridse thefile.

DATED this4thday of December2017

s/Robert H. Whaley
~ROBERT H. WHALEY
Senior United States District Judge
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