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rant County et al

Aug 07, 2017
UNITED STATES DISTRICT COURT ™" " Mever e
EASTERN DISTRICT OF WASHINGTON
JOHN L. CORRIGAN, SR., No. 1:16-cv-03175-SMJ
Plaintiff,
ORDER DISMISSING
V. COMPLAINT WITH LEAVE TO
FILE AMENDED COMPLAINT

GRANT COUNTY, a municipal
corporation; D. ANGUS LEE;
PATRICK D. SCHAFF; RYAN J.
ELLERSICK; DOUGLAS R.
MITCHELL; JANIS M. WHITENER-
MOBERG; BRIAN D. BARLOW,;
TIMOTHY KRON; TOM JONES;
SCOTT PONOZZO; JOHN A.
ANTOSZ,

Defendants.

l. INTRODUCTION

Before the Court, without oral argunieis Defendants Grant County,

Angus Lee, Patrick D. SchafRyan J. Ellersick, Dougks R. Mitchell, Janis M.

Whitener-Moberg, Brian D. Barlow, Tordones, Scott Ponozzo, and John
Antosz’s (collectively “Defendants”) Main to Dismiss Pursuant to Federal R
of Civil Procedure 12(b)(6), ECF No. 2Phrough this motion Defendants seek

order finding that there is no legal basis for any of Plaintiff John L. Corrig
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claims and ask the Court to dismiss tase as a matter of law. ECF No.a22.
Corrigan opposes the motion and asks l&ave from the Court to amend
complaint.See generallfECF No. 26. Having reviewed the pleadings and the
in this matter, the Court is fully infmed and for the reasons detailed bel
grants Defendants’ motion with leave to amend.
I BACKGROUND

The facts regarding Corrigan’s initial asteand subsequent night in jall
April 2011 which underlie this suit have been discussed elsewhere and n¢
be repeated her&eeECF No. 30; ECF No. 1-1 d1-15; ECF No. 22 at 2—
ECF No. 13-cv-0116-TOR.

Two legal actions followed Corriganarest and jailing—a civil case o\
his speeding ticket and a criminal caseolving Corrigan’s refusal to stop f
police. ECF No. 1-1 at 13. The speedircket was dismissed but Corrigan w
convicted for failing to stop for policeld. On appeal, the conviction w
overturned and the court dismissed the action without prejudicat 13—14. Th¢
criminal action eventually made its wagdk to state District Court. ECF No. 1

at 14.

Grant County prosecutors refiled a cma complaint against Corrigan |i

July 2013. ECF No. 1-1 at 14. Corriga complaint in state court—the o

removed to this Court—does not identify the state charges against him
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2013,id., but it is clear from the contextahthe charges related to Corrigan’s

failure to stop for police in April 201Xorrigan also allegesdh he filed motion

UJ

regarding discovery, change wnue, bill of particulargadio tapes, and 911 calls

before Judge Barlow. ECF No. 1-1 at 14. All motions were denied except t
concerning the bill of particular$éd. Corrigan also filed &napstadmotion ang

alleges that the trial judge denied junstructions regarding the definitions

“willful” and “knowingly.” ECF No. 1-1 at14. Following a tial, Corrigan was

found guilty. ECF No. 1-1 at 14.

Corrigan appealed his conviction tilee Washington State Superior Cg
which upheld his conviction. ECF No. 1at 14. On appeal to the Washing
State Court of Appeals and the Statgp®me Court, Corrigan’s conviction w
affirmed.ld. at 15. Corrigan also appealedie United StateSupreme Court b
the Supreme Court denied his requiestappeal. ECF No. 1-1 at 15.

Corrigan also filed a case in fedecalurt in March 2013 concerning son

though not all, of the same underlying facts as alleged 8esECF No. 2:13-cvt

0116-TOR. On December 10, 2013, Chlafige Rice granted defendants’ mof
for summary judgment in that action acldsed Corrigan’s case. ECF No. 47
2:13-cv-0116-TOR.

After Corrigan filed thepresent suit, Defendants removed the case tq

Court on October 4, 2016. ECF No. 1. Cgan asserts severehuses of actior
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(1) violation of his federal constitutiohaights to due proess and fair tric
pursuant to 42 U.S.C. § 1983; (2) alleggalations of his First Amendment righ
pursuant to 42 U.S.C. § 1983; @Xxlaim for alleged denial of due process ur
the Fifth and Fourteenth Amendmentsdathe Washington State Constituti
Article 1, section 22; (4) ‘fause of process”; (5) negligehiring, supervision, an
training; and (6) spoliation of evidencECF No. 1-1 at 15-18. Corrigan se
economic and non-economic damages, ifuen damages, injunctive relief,
judgment stating that he waenied due process and highti to a fair trial, ant
actual costs and expenses. ECF No. 1-1 at 18.

In a separate order,ishCourt granted Defendant Timothy Kron’s mot
for summary judgment, finding that rgsdicata forecloses Corrigan’s claif
against Kron. ECF No. 30.

1. LEGAL STANDARD

A claim may be dismissed pursuantRaole 12(b)(6) either for lack of

on

ns

a

cognizable legal theory or failure to @kesufficient facts to support a cognizable

legal theory.Taylor v. Yee 780 F.3d 928, 935 (9tkKir. 2015). “Threadbar
recitals of the elements of a cause amftion, supportecdby mere conclusor
statements, do not sufficeAshcroft v. Igbal 556 U.S. 662, 678 (2009).
survive a motion to dismiss under Rulgld)26), a complaintmust allege “enoug

facts to state a claim to reli¢hat is plausible on its faceBell Atl. Corp. v
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Twombly 550 U.S. 544, 570 (2007). A claim péausible on its face when “the

plaintiff pleads factual content thatl@ks the court to draw the reasonable

inference that the defendantligble for the misconduct allegedgbal, 556 U.S

at 678. “Where the well-pleaded facts do not permit the court to infer mor¢ than

the mere possibility of misconduct, ethcomplaint has alleged—but has
‘show[n]'—‘that the pleader is entitled to relieftd. at 679 (quoting Fed. R. Ci
P. 8(a)(2)).
V. DISCUSSION

Corrigan asserts claims againstif types of defendants: (1) law
enforcement officers; (2) judges; (3ppecuting attorneys; and (4) a municipal
corporation. ECF No. 1-1 at 9—-10.dKourt considers Corrigan’s damages
claims against each type of defend@ust before addressing his claim for
injunctive relief.

A. Corrigan’s remaining claims againg law enforcement officers are
untimely and must be dismissed.

The Court has already grantiécon’s summary judgment motion
requesting that all claims aipst him be dismissed. ECF No. 30. Accordingly,
Court only addresses Corrigan’s claiagainst Tom Jones and Scott Ponozzo.

Corrigan alleges that Ponozzo viola#iU.S.C. § 1983 by “failing to tak
[him] before a magistrat®r a mandatory probable cause hearing as soon as

possible after custodial aste” ECF No. 1-1 at 13-e asserts an “abuse of
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process” claim against Jones and PonoELF No. 1-1 at 16. Lastly, Corrigan
alleges two distinct but related claimsaatst Jones. Corrigan asserts that Jones
“failed to exercise reasonable care ia thaining of [his] ermloyees” and that he
intentionally did not train, supervismstruct, or implement policies and

procedures which resulted in violations@drrigan’s rights to a fair trial and dug

1”4

process. ECF No. 1-1 at 15-16.

As to Corrigan’s claim regarding Parmo’s alleged failure to take him

~—

before a magistrate intemely manner, Defendantssert, and Corrigan does ng
contest, that the applicable statute ofitaion applies to this claim. ECF No. 22
at 8; ECF No. 26 at 14. Since the applieatiatute of limitations is three years,
the complained of event occurred in April 2011, and Corrigan agrees that the
statute of limitations appliethe Court dismisses this clai®ee Southwick v.

Seattle Police Officer John Doe Nos. 1486 P.3d 1089, 1092 (Wash. Ct. App|

2008) (“Since there is no statute of limitations for claims under 42 U.S.C. § 1983,

the appropriate limitation period for a 8 198&ion is the forum state’s statute of
limitations for personal injury cases, wh in Washington is three years.”)

Similarly, Corrigan’s “abuse of pross” claim against Jones and Ponozzo
alleges that they deniduim “a mandatory probable ce@i hearing.” ECF No. 1-1

at 16. This allegation concerns eventt tinanspired in April 2011 after Corriga

-

was arrested. Corrigan does not contestttitestatute of limitations applies herg
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as well. ECF No. 26 at 1Accordingly, this claim against Jones and Ponozzo
also brought well past the applicablatste of limitations and is dismissed.
Finally, as to Corrigan’s claim agatn®ones regardinglleged negligent

training and intentional failure to train, supervise, instruct, or implement ade
policies and procedures, EQ\o. 1-1 at 15-16, the statute of limitations also
applies. The only allegations in thengplaint regarding actions undertaken by
sheriff’s officers, and thus implicating theéraining, pertain to the events of Api
2011. Accordingly, the statute of limitatioatso applies to these claims, Corrig
does not contest its application, and tloein®@ dismisses these claims against Jq
as well.

B. Corrigan’s claims against the judicial-officer defendants must be
dismissed.

Corrigan asserts claims againgeth judges—John A. Antosz, Brian D.
Barlow, and Janis M. Whitener-Moberg. Corrigan alleges that these judicial
officers engaged in a conspiracy with prostors to deny him a fair trial and du
process in violation of the Fifth an@&rteenth Amendments and the Washingt
State Constitution, Article I, section Z2CF No. 1-1 at 17. In support of this
claim, Corrigan asserts) relevant part:

The conduct of the Grant CoyrDistrict Judge Barlow, Grant

County District Judge Whitener-Moberg, Grant County Superior

Court Judge Antosz, and Deputy Prosecutor Schaff prevented

Corrigan from receiving due procemsd a fair trial. The actions by
these defendants constituted conspiracy to unlawfully deprive

ORDER DISMISSING COMPLAINT- 7
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Corrigan a fair trial including but not limited to: 1) Judge Barlow
denied a legitimate and justified Motion for Change of Venue,
violated court rules in quashisgibpoenas that prevented Corrigan
from getting needed discoveryn@unreasonably and unlawfully
denied Corrigan police vehiclestiovery; 2) Judge Whitener-Moberg
should not have presided over this action due to the appearance of
bias and prejudice, her failureiteclude ‘willful’ and *knowingly’

jury instructions, and failing tollaw Corrigan’s theory of the case;

3) Judge Antosz’s Memorandum Opinion does not justify his
conclusions given the support provided for each issue — especially for
lack of jury instructions for ‘willful’ and ‘knowingly;’ Deputy
Prosecutor Schaff relating to pexsitorial misconduct — outrageous
interference with Corrigan'discovery attempts, improper
interference with jury instructits, and preventing Corrigan from
presenting his theory of the casethe jury. Also, the ‘crime’ was
unconstitutionally vague. As a direemdd proximate result Corrigan
sustained economic and non-econodamages in amounts to be
proven at trial.

ECF No. 1-1 at17.

The Supreme Court has held thatl@ntiff suing under § 1983 seeking
damages for an allegedly unconstitutiooabtherwise harmful conviction or
imprisonment “must prove that the cormwen or sentence has been reversed o
direct appeal, expunged by executive order, declared invalid by a state tribu
authorized to make such determinationcalled into question by a federal couf
iIssuance of a writ of habeas corpudéeck v. Humphreyb12 477, 486-87 (1994
If a plaintiff does not prove such invalidation, a claim for damages under 8§ 1
in such circumstances is not cognizabdeat 487.

Moreover, it is well established thatges “[a]s a class . . . have long

enjoyed a comparatively swaag form of immunity.”Forrester v. White484
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U.S. 219, 225 (1988). IRorrester, the Court explained judicial immunity and
stated that “[w]hen applied to the pamgmiatic judicial acts involved in resolving
disputes between partiehavhave invoked the jurisdiction of a court, the doct
of absolute judicial immunity has nbeen particularly controversiald. at 227.

It further explained that any difficulty in applying immunity to judges arises w

the complained of conduct concerns dbtt happen to be performed by judges

rather than “truly judicial actsId.

Here, Corrigan admits that all his aagbs regarding his criminal conviction

were unsuccessful. ECF No. 1-1 at 14-15. Moreover, Corrigan objects to

decisions the judges named above madesitase regarding motions and othe

matters concerning his case, which undeniabdyjudicial acts. Accordingly, his
claims against the judicial officer fd@dants are not cognizable and must be
dismissed.

C. Corrigan’s claims against the namd prosecutor defendants must be
dismissed because immunity applie® the defendantsregarding some
claims and other claims do not mad sufficient facts to make them
plausible.

Corrigan asserts severauses of action agatrid. Angus Lee, Patrick

Schaff, Ryan J. Ellersicland Douglas Mitchell,IeGrant County prosecutors.

The claims include: (1) violation of Cagan’s due process rights and right to a

fair trial, which deprived him of libertgand property, and resulted from a decis

not to train, supervise, instruct, ionplement policies and procedures; (2)

ORDER DISMISSING COMPLAINT- 9
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violation of Corrigan’s First Amendmenights when Mitchell advised Kron on
the phone during Corrigan’s initial asteand when the prosecutor’s office
reinstated an overturned conviction glely in response to Corrigan’s lawsuit
against Grant County; (3) abuse of pregby recharging Corrigan for failure to
stop in retaliation for his 8 1983 lawsy4) negligent training; (5) Schaff's
alleged conspiracy through his actionkated to trial; and6) Lee and Schaff's
alleged spoliation of evidence becauseyttid not prevent the destruction of
material evidence. ECF No. 1-1 at 15-18.

It is well established that prosecutors are “fully protected by absolute
immunity when performing the tréaebnal functions of an advocateKalina v.
Fletcher, 522 U.S. 118, 131 (1997). As to clailhs3, and 5, immediately above
the alleged conduct falls within proseastdraditional advocate roles, meaning
that the prosecutor defendants are umefrom suit on these claims. Regarding
claims 1, 4, and 6, detailed above@man’s complaint alleges no facts from
which the Court could infer that his clairage plausible. Accordingly, the Court
dismisses all claims against thesecutor defendants as well.

D. Claims against Grant County are also dismissed.

“Municipalities may be held liable undg& 1983 only for acts for which th

municipality itself is actually responsibliat is, acts which the municipality ha

officially sanctioned or orderedEggar v. City of Livingstord0 F.3d 312, 314
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(9th Cir. 1994) (citation and quotatiomarks omitted). Corrigan conclusively

alleges that Grant County, its Sheriisd Prosecutors’ offices, and these office

respective heads made such decisions: EG. 1-1 at 15-18. Yet, he alleges nc
facts from which the Court could infer thas allegations that such official
sanctions or orders were made are gilale. Accordingly, the claims against
Grant County, and its Prosecutor &lekriff's offices, are dismissed.

E. Corrigan’s claims for injunctive relief are similarly dismissed.

Corrigan requests that the Court go®/“injunctive relief against the
defendants, ordering them to correct thegihl or otherwise inappropriate polici
and procedures identifiedhave.” ECF No. 1-1 at 18. Adetailed above, the Col
cannot infer from the complaint a plabig claim that would merit injunctive
relief.

Moreover, in order for Corrigan to want injunctive reli€he would have
to show that there is an inadequemedy at law and that serious risk of
irreparable harm would resultirfjunctive relief is not grantedPulliam v. Allen
466 U.S. 522, 537-38 (1984) (explaining that the requirements for obtaining
equitable relief against any defendant are “a showing of an inadequate remg

law and of a serious risk of ifparable harm.”) (citation omitted).
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Here, Corrigan has had his claims liely several court@n appeal and in
state and federal court. Accordinglyreamedy at law is and has been available
which means that injunctive relies currently inappropriate.

V. CONCLUSION
For the reasons detailed above, tlei@ grants Defendants’ motion to
dismiss. However, the Court will affodorrigan leave to amend his complaint
The Court urges Corrigan to read tdecision carefully so that he understands
why the instant complaint has beesrdissed and files only cognizable and
plausible claims, if any.
Accordingly,IT IS HEREBY ORDERED :
1. Defendants Grant County, D. Angusd, Patrick D. Schaff, Ryan
Ellersick, Douglass RMitchell, Janis M. Whitener-Moberg, Brian
Barlow, Tom Jones, Scott Ponozamd John A. Antosz’s Motion |
Dismiss Pursuant to Federal IRwf Civil Procedure 12(b)(6 ECF
No. 22 isGRANTED.

2. Plaintiff Corrigan may file anamended complaint but the Co
reminds him that he must file cognizable and plausible clz
Corrigan must file his amended complaint, should he choose to

no later than September 8, 2017
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IT IS SO ORDERED. The Clerk’'s Office is diected to enter this Ord
and provide copies to albansel and pro se Plaintiff.
DATED this 7th day of August 2017.
~
(";;;‘—!—"\--ﬂﬂﬁ“— L‘"‘-ﬂ : : ['r'

‘SALVADOR MENBZZA, JR.
United States DistriciJudge
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