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MARIE MATHEWS,

V.

SECURITY,

Commissioner of Social Security

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Plaintiff,

COMMISSIONER OF SOCIAL

Defendant.

NO: 1:16-CV-03196-FVS

ORDER GRANTING DEFENDANT’S
MOTION FOR SUMMARY
JUDGMENT AND DENYING
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

Doc. 16

ORDER ~ 1

BEFORE THE COURT are the pis’ cross motions for summary
judgment. ECF Nos. 13 and 14. Thistteawas submitted for consideration
without oral argument. The plaintiff represented by Attorney D. James Tree.
The defendant is represented by Speksdistant United States Attorney Daphne
Banay. The Court has reviewed themadistrative record and the parties’

completed briefing and is fully informed-or the reasons discussed below, the
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courtGRANTS Defendant’s Motion for Summadudgment, ECF No. 14, and
DENIES Plaintiff's Motion for Summary Judgment, ECF No. 13.
JURISDICTION
Plaintiff Marie M. Mathews protectely filed for supplemental security
income and disability insunae benefits on April 23, 2013. Tr. 192-98. Plaintiff
alleged an onset date &@fly 15, 2009, which was amended at the hearing to May
3,2011. Tr. 36, 192, 199. Benefitsr@@enied initially (Tr. 109-12) and upon
reconsideration (Tr. 117-28). Plaintiff regbed a hearing befosn administrative
law judge (“ALJ"), whichwas held before ALJ Tor. Morris on January 29,
2015. Tr. 33-70. Plaintiff was represented by counsel and testified at the hear
Id. The ALJ denied benefi{dr. 13-32) and the AppealCouncil denied review.
Tr. 1. The matter is now before thasurt pursuant to 42 U.S.C. 88 405(Q);
1383(c)(3).
BACKGROUND
The facts of the case are setliart the administrative hearing and
transcripts, the ALJ's decision, and threefs of Plaintiff and the Commissioner,
and will therefore only the most piment facts are summarized here.
Marie M. Mathews (“Plaitiff”) was 45 years old at the time of the hearing.
Tr. 35. She testified thahe finished high school. Tr. 35. In 1988, Plaintiff was

in a motorcycle accidennd had surgery on her left leghich resulted in visible
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surgical changes on examination, leg lerdjitrepancy with left leg shorter, and
deformities in her left ankleSeeTr. 303, 305, 343. Plaintiff lives with her
husband, who is self-emplay@nd works full time outsidine home. Tr. 42, 55.
Plaintiff has work history as a check bas. Tr. 43 59-60, 240. The record
indicates Plaintiff was “let go” from hgob in 2009, because she was “holding on
to a check that they felt she shouldn’'t havel was against their policy.” Tr. 220,
240, 384. She then received unemploymenaflitle less than two years. Tr. 36.

Plaintiff testified that the main reasshe cannot work at any job is swelling
in her left foot and back pain; and she testified that she “would” do a job if they
would let her lie down when she was inrpaTr. 44, 50. She reported she can
stand for half an hour to an hour in golace “without assistance;” can walk for
about half an hour; and lies down with hegdeslevated at leakiur times a day or
more. Tr. 44-45, 48-50. She reported tta¢ uses a cane when she goes to the
grocery store, around the house, going ttlge mail, and when she was working
as a cashier to help her “get up to the ceutd help customers.Tr. 46. The cane
was not prescribed. Tr. 52. Plaintiffeges disability due to left leg pairbeeTr.
109, 117.

STANDARD OF REVIEW
A district court’s review of a final decision of the Commissioner of Social

Security is governed by 42 U.S.C. § 405(g). The scope of review under § 405(
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limited; the Commissioner’s desion will be disturbed “only if it is not supported
by substantial evidence orlimsed on legal error.Hill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evideri means “relevarevidence that a
reasonable mind might accept asqdee to support a conclusionld. at 1159
(quotation and citation omitted). Stateffeliently, substantial evidence equates ft
“more than a mere scintilla[,] blgss than a preponderanced. (quotation and
citation omitted). In determining whredr the standard has been satisfied, a
reviewing court must consider the entieeord as a whole rather than searching
for supporting evidence in isolatiod.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf.the evidence ithe record “is
susceptible to more than one rationaliptetation, [the codf must uphold the

ALJ’s findings if they are supported by inferences reasonably drawn from the

record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 2012). Further, a distri¢

court “may not reverse an ALJ’'s decisionamtount of an error that is harmless.”
Id. An error is harmless “where it isconsequential to the [ALJ’s] ultimate
nondisability determination.’ld. at 1115 (quotation and citation omitted). The
party appealing the ALJ’s decision generdibars the burden of establishing that
it was harmed.Shinseki v. Sander§56 U.S. 396, 409-10 (2009).

FIVE-STEP SEQUENTIAL EVALUATION PROCESS
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A claimant must satisfy two conditiots be considered “disabled” within
the meaning of the Social Geity Act. First, the @dimant must be “unable to
engage in any substantgdinful activity by reason of any medically determinablé
physical or mental impairment which candagected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than twelve
months.” 42 U.S.C. 88 423(d)(1)(A); 1382)(3)(A). Second, the claimant’s
impairment must be “of such severity tis&ie is not only unable to do his previous
work[,] but cannot, considering [his or hexge, educationna work experience,
engage in any other kind stibstantial gainful work which exists in the national
economy.” 42 U.S.C. 88 423(d)(2); 1382c(a)(3)(B).

The Commissioner has establishdtva-step sequential analysis to
determine whether a claimantiséies the above criteriaSee20 C.F.R. 88
404.1520(a)(4)(1)-(v); 416.94a)(4)()-(v). At sep one, the Commissioner
considers the claimant’s work aatiz 20 C.F.R. 88 404.1520(a)(4)(i);
416.920(a)(4)(i). If the claimant is erggad in “substantial gainful activity,” the
Commissioner must find that the claimas not disabled. 20 C.F.R. 88§
404.1520(b); 416.920(b).

If the claimant is not engaged inlstantial gainful activity, the analysis
proceeds to step two. At this stepe thommissioner considers the severity of the

claimant’s impairment. 20 C.F.R. 88 40820(a)(4)(ii); 416.920(a)(4)(ii). If the

ORDER ~5




10

11

12

13

14

15

16

17

18

19

20

claimant suffers from “any impairmeat combination of impairments which
significantly limits [his or her] physicalr mental abilityfo do basic work
activities,” the analysis proceeds testhree. 20 C.F.R. 88 404.1520(c);
416.920(c). If the claimantisnpairment does not satistljis severity threshold,
however, the Commissioner must find that¢te@mant is not disabled. 20 C.F.R.
88 404.1520(c); 416.920(c).

At step three, the Comssioner compares the claimant’s impairment to
severe impairments recognized by the Comrmoissi to be so severe as to preclud
a person from engaging in substalngiainful activity. 20 C.F.R. 88
404.1520(a)(4)(iii); 416.920(a))dii). If the impairmentis as severe or more
severe than one of the enumerated inmpants, the Commissioner must find the
claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s pairment does not meet or exceed the
severity of the enumerated impairmgrnhe Commissioner must pause to assess
the claimant’s “residual functional capacityResidual functional capacity (RFC),
defined generally as the claimant’s abilibyperform physical and mental work
activities on a sustained basis despitedniher limitations, 20 C.F.R. 88
404.1545(a)(1); 416.945(a)(1), is relevant to both the fourth and fifth steps of th

analysis.
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At step four, the Commissioner considetsether, in view of the claimant’s
RFC, the claimant is capabd¢ performing work that he or she has performed in
the past (past relevant work). 20 C.F8R.404.1520(a)(4)(iv); 416.920(a)(4)(iv).
If the claimant is capable of perfonng past relevant work, the Commissioner
must find that the claimant is not didad. 20 C.F.R. 8804.1520(f); 416.920(f).
If the claimant is incapable of performisgch work, the analysis proceeds to ste
five.

At step five, the Commissioner consideusether, in view of the claimant’s
RFC, the claimant is capiabof performing other work in the national economy.
20 C.F.R. 88 404.1520(@)(v); 416.920(a)(4)(v). Imaking this determination,
the Commissioner must also consider vawal factors such as the claimant’s age
education and past work experen 20 C.F.R. 8804.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable afijusting to other work, the
Commissioner must find that the claintas not disabled. 20 C.F.R. 88§
404.1520(g)(1); 416.920(g)(1). If the claimahot capable of adjusting to other
work, analysis concludes with a findingatithe claimant is disabled and is
therefore entitled to benefits. 20 G888 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of grabsteps one through four above.
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). If the analysis proceeds t

step five, the burden shifts the Commissioner to estaltlithat (1) the claimant is
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capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20F@R. 88 404.1560(c)§2416.920(c)(2);
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012).
ALJ'S FINDINGS

At step one, the ALJ found Plaintiff famot engaged in substantial gainful
activity since May 3, 2011, trmmended alleged onsddite. Tr. 18. At step two,
the ALJ found Plaintiff has the following seeempairments: left ankle deformity
and shortening of the left leg related tpreor injury, and osteoarthritis of the left
knee. Tr. 18. At step three, the Afound that Plaintiff does not have an
impairment or combination of impairmenthat meets or medically equals the
severity of a listed impairnme¢. Tr. 19. The ALJ thefound that Plaintiff has the
RFC

to perform sedentary work defined in 20 CFR 404.1567(a) and
416.967(a). Specifically, she carcasionally lift and carry 20 pounds and
frequently lift and carry 10 pounds. &ban stand and/or walk (with normal
breaks) for a total [of] about 2 hoursan 8-hour workday and sit (with
normal breaks) for a total [of] about 6 hours in an 8-hour workday.
Standing/walking is limited to 20 minutes an occurrence before needing t
sit again for 20 minutes. She cannot kiseleft lower extremity for pushing
and/or pulling (including operation ofdbcontrols). She is limited to
occasional stooping, kneeling, crouchinggwling, and climbing ramp and
stairs. She cannot climb ladders, romesscaffolds. She needs to avoid
concentrated exposureaatreme cold and vibrations and even moderate
exposure to hazards such as wwagkaround dangerous machinery or
unprotected heights. She will nesde additional break of customary
duration without leaving working area.
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Tr. 19. At step four, the ALJ found thRtaintiff is unable to perform any past
relevant work. Tr. 25. At step five,@ALJ found that considering Plaintiff's age,
education, work experience, and RF@&rthare jobs that exist in significant
numbers in the national economy thaiRliff can perform, such as document
preparer, telephone information clerk, astort-vehicle driver. Tr. 26-27. On
that basis, the ALJ concluded that Rtdf has not been under a disability, as
defined in the Social Security Act, froMay 3, 2011, through the date of the
decision. Tr. 27.
ISSUES
Plaintiff seeks judicial review of the Commissioner’s final decision denyin
her disability benefits undditle Il and supplemental security income benefits
under Title XVI of the Social Security Act. ECF No. 13. Plaintiff raises the
following issues for this Court’s review:
1. Whether the ALJ improperly discrigeld Plaintiff's symptom claims;
2. Whether the ALJ properly weighedetimedical opinion evidence; and
3. Whether the ALJ erred by failing to develop the record.
DISCUSSION
A. Plaintiff's Symptom Claims
An ALJ engages in a two-step analysigddetermine whether a claimant’s

testimony regarding subjectiveipar symptoms is credi®. “First, the ALJ must
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determine whether there is objectimedical evidence of an underlying
impairment which could reasonably bepexted to produce the pain or other
symptoms alleged.Molina, 674 F.3d at 1112 (internquotation marks omitted).
“The claimant is not required to showatther impairment could reasonably be
expected to cause the severity of theygiom she has alleged; she need only sho
that it could reasonably have cads®me degree of the symptomVasquez v.
Astrue 572 F.3d 586, 591 (9th Cir. 2009) @émal quotation marks omitted).
Second, “[i]f the claimanmeets the first test and there is no evidence of
malingering, the ALJ can only reject thaiohant’s testimony about the severity of
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for the
rejection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9tir. 2014) (internal
citations and quotations omitted). “Gealeindings are insufficient; rather, the
ALJ must identify what testimony is notedible and what evidence undermines
the claimant’s complaints.1d. (quotingLester v. Chater81 F.3d 821, 834 (9th
Cir. 1995));Thomas v. Barnhar278 F.3d 947, 958 (9th Cir. 2002) (“[T]he ALJ
must make a credibility determination withdings sufficiently specific to permit
the court to conclude that the ALXdot arbitrarily discredit claimant’s
testimony.”). “The clear and convimg [evidence] standd is the most

demanding required in Social Security casdsarrison v. Colvin 759 F.3d 995,

ORDER ~ 10

W




10

11

12

13

14

15

16

17

18

19

20

1015 (9th Cir. 2014) (quotingloore v. Comm’r oBoc. Sec. Admin278 F.3d 920,
924 (9th Cir. 2002)).

In making an adverse credibility datanation, the ALJ may considenter
alia, (1) the claimant’s reputation for thitilness; (2) inconsistencies in the
claimant’s testimony or between hertie®ny and her conduc{3) the claimant’s
daily living activities; (4) the claimaigtwork record; and (5) testimony from
physicians or third parties concerning tmature, severity, and effect of the
claimant’s condition.Thomas 278 F.3d at 958-59.

Here, the ALJ found Plaintiff’'s impairmés could reasonably be expected t
cause the alleged symptoms; howeveajriiff's “statements concerning the
intensity, persistence and limiting effedf these symptoms are not entirely
credible.” Tr. 20. Plaitiff argues the ALJ erred by rejecting Plaintiff's testimony
as not credible. ECF No. 13 at 4-13.

As an initial matter, the Court agresgh Plaintiff that several reasons
offered by the ALJ were “insufficientinder the clear and convincing standard.
ECF No. 13 at 5-10. First, the ALJ notibét Plaintiff applied for a job in 2011, as

she was required to do in order&zeive unemployment benefits; and found

“[t]his evidence suggests a lack of motivation on the part of [Plaintiff] and raises

the concern of secondary gain motivatiod.t. 24. However, Defendant concedes

“that the ALJ erred in rejecting Plaintiffsubjective complaints on the basis of he
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receipt of unemployment benefits becatrmerecord does not clearly establish
whether she held [her]self out as #adale for full-time work to receive
unemployment.” ECF No. 14 at 11 (citi@@armickle 533 F.3d at 1162). Second,
the ALJ found Plaintiff “made inconsistestatements relevant to the issue of
disability.” Tr. 23. In evaluating credlity, the ALJ may consler inconsistencies
in Plaintiff's testimony or beteen his testimony and his conduthomas278

F.3d at 958-59Smolen v. ChateB0 F.3d 1273, 1284 (9th Cir. 1996) (in making &
credibility evaluation, the ALJ may rebn ordinary techniques of credibility
evaluation). In support of this finay, the ALJ cited tha following alleged
inconsistencies: (1) Plaintiff testified to using a cane, but admitted it was not
prescribed; and (2) Plaintiff claimed shealha lie down multiple times a day, but
this limitation was not mentioned in the ttieg physician’s clinical notes. Tr. 23.
Plaintiff argues the ALJ’s “reasoning sholid rejected as it fails to demonstrate
any actual ‘inconsistent statements.” ECF. N8 at 8-9. The Court agrees. First
as to Plaintiff's use of a cane, the ALJdddo0 cite evidence ahconsistencies in
Plaintiff's own statements; nor does the Qaliscern how the lack of prescription,
standing alone, qualifies as substargiatience of an alleged inconsistency
sufficient to undermine Plaintiff’'s overalledibility. Tr. 23. Moreover, Plaintiff's
treating provider opined that the casenedically necessary, and the overall

record includes references to Plaintiffise of a caneTr. 217, 345, 363, 39f.
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Verduzco v. Apfell88 F.3d 1087, 1090 (9th Cir. 1999) (finding use of a cane wg
inconsistent with the medical evidenceaese no doctor indicated he used or
needed a cane, and two doctors spedificoted claimant did not need an
assistive device). Similarly, the ALJil&to cite any inconsistent statemégt
Plaintiff regarding her need to lie down during the day; rather, the ALJ relies on
alleged inconsistencies between the inggprovider’s opinion and his treatment
notes, which is better suited to an analysis of the weight granted to the treating
provider’s opinion, as discussed belowpaposed to Plaintiff's credibilitySee

Tr. 23. Thus, the Court finds these m@asfor finding Plaintiff “not entirely
credible” were not clear and convincinglowever, the error is harmless because,
as discussed below, the Algave additional reasorspported by substantial
evidence, for discrediting Plaiff's symptom complaintsSee Carmickle533

F.3d at 1162-63.

First, the ALJ found “the medical elence does not support [Plaintiff’s]
allegations of debilitating symptoms lonitations; [and] [h]er subjective
complaints and allegations are out obportion to the physical findings and are
without clinical/laboratory findings.”Tr. 21. Subjective testimony cannot be
rejected solely because it is not @drorated by objective mdecal findings, but
medical evidence is a relevant factodetermining the severity of a claimant’s

impairments.Rollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001). Here, the
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Court may decline to address this isbeeause it was not argued with specificity
in the opening briefSee Carmickle v. Comm’r of Soc. Sec. AdrBi83 F.3d
1155, 1161 n.2 (9th Cir. 2008). Moreovtre ALJ set out, in detail, the medical
evidence contradicting Plaintiff's clais of disabling limitations during the
relevant adjudicatory period, including: multiplports by Plaintiff that her pain is
“tolerable” and her condition is “stadl (Tr. 290, 296, 299, 302); and largely
benign physical examination findings thatluded two references to some edema
and limited range of motion. Tr. 29293, 303, 306. The AlLadditionally noted
that after the amended allebenset date, Plaintiff's traatent history of record is
entirely comprised of seven visits witler treating physicianTr. 22, 289-307,
384-86;See Burch v. Barnhgrd00 F.3d 676, 680 (9th Cir. 2005) (minimal
objective evidence is a factor which mayrbked upon in discrediting a claimant’s
testimony, although it may not be the ordgtior). The lack of corroboration of
Plaintiff’'s claimed limitations by the obgtive medical evidence, was a clear and
convincing reason, supported by substamet@dence, for the ALJ to find Plaintiff
not entirely credible.

Second, the ALJ found Plaintiff “did hgenerally receive the extent of
treatment one would expect for a totadigabled individual, which suggests that
her pain and other symptoms were not amas as alleged in connection with this

application and appeal. Despite her conmp$a [Plaintiff] did not seek or receive
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treatment from a specialist; all treatmevrs#is rendered by gera practitioner.”
Tr. 22. In support of this argumetite ALJ noted that Plaintiff only saw her
treating physician, Dr. Patk R. Waber, bn seven occasions since the amended
alleged onset date.” T22, 289-307, 384-86. Unexphed, or inadequately
explained, failure to seek treatment didw a prescribed course of treatment may
be the basis for an adverse credibifibding unless there is a showing of a good
reason for the failureOrn v. Astrue495 F.3d 625, 638 (9th Cir. 2007). Thus, an
ALJ “will not find an individual’'s symptomgconsistent with the evidence in the
record on this basis without consideringgble reasons he or she may not comp
with treatment or seek treatment cistent with the degree of his or her
complaints.” Social &curity Ruling (“SSR”) 16-3p at *8-*9 (March 16, 2016),
available at2016 WL 1119029 (“[a]n individual may not be able to afford
treatment and may not have access todrdew-cost medical services”). Here,
the ALJ considered Plaintiff's explanatitimat she did not seek treatment, and at
times did not refill her prescriptions, dueit@ability to afford treatment and/or her
lack of insurance coverage, as follow:
At the hearing, [Plaintiff] testified thahe last time she went to the State
about obtaining medical insurance vila2009 or 2010 but she was denied
because of assets. She admittegllsdd not applied again nor had she
applied for ‘Obama Care’ since it canméo operation. Yet, she complains
about not being able tfford her blood pressureedication. This seems
inconsistent with the disabling level p&in to which she testified given that

she has not even tried to get sdioren of assistance even when [sic]
became more available for tleowith financial difficulties.
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Tr. 22. Plaintiff cites her reports teetting physician, Dr. Waber, that she could
not afford to seek or continue a presedlrourse of treatment, and contends that
the ALJ “failed to clearly or convincgly demonstrate why this reason was not
believable.” ECF No. 13 at 6-7 (citing Tr. 289, 305, 328, 334-35, 384). Plaintiff
further argued that the “ALJ’s reasoning is based upon unwarranted supposition
that [Plaintiff] would have been eligiblerfassisted coverage, bexen if this were
true, it would not support the ALJ’s impropaference that her lack of treatment
was due to less severe symptoms rather than her lack ofnoswaverage.” ECF
No. 13 at 6. However, a plain readingloé ALJ’s decision indicates that he reliedl
on the inconsistency between Plaintiff's atled lack of effort in seeking to obtain

insurance and her alleged “disabling levepain;” rather than any “unwarranted

1 The ALJ also noted that Plaintiff “wasceiving State assistance and was not
totally precluded from receiving medical treent.” Tr. 23. Defendant concedes
that the ALJ did not support this findingth evidence from th record. ECF No.
14 at 5 n.1. However, this error is harmless because, as discussed herein, the
ALJ’s consideration of Plaintiff's failte to seek treatment, and the ultimate
credibility finding, was supporteby substantial evidenc&ee Carmickles33

F.3d at 1162-63.
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supposition” that she would have beeniblg had she appliedTr. 22. A finding
by the ALJ that the proffered reasomst believable, agacast doubt on the
sincerity of the claimant’s pain testimonlifair, 885 F.2d at 6033 molen80 F.3d

at 1284 (ALJ may rely on ordinargahniques of credibility evaluation).
Moreover, even if the evidence may be inteted more favorably to Plaintiff, it is
susceptible to more than one ratiomaérpretation, and therefore the ALJ’'s
conclusion must be uphel&eeBurch 400 F.3d at 679. Thus, Plaintiff’s failure
to seek treatment, even in light of h&pkanation that she did not seek or comply
with treatment due to financial constraimvas reasonably considered by the ALJ
as “suggest[ing] that her pain and other siangs were not as serious as alleged.”
Tr. 22. This was a cleand convincing reason to find the Plaintiff not entirely
credible.

Third, the ALJ found Plaintiff's activities of daily living “were not limited to
the extent one would expect given kemplaints of disabling symptoms and
limitations.” Tr. 23. It is well-settlethat a claimant need not be utterly
incapacitated in order to be eligible for benefiair, 885 F.2d at 603ee also
Orn, 495 F.3d at 639 (“the mere fact that a plaintiff has carried on certain
activities...does not in any way detractrfrdver credibility as to her overall
disability.”). Regardlesss in this case, even efte activities “suggest some

difficulty functioning, theymay be grounds for disat#ing the [Plaintiff's]
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testimony to the extent that they c@dtict claims of a totally debilitating
impairment.” Molina, 674 F.3d at 1113. In portions of the record cited by the
ALJ, Plaintiff reported being able tétand to her persohaare, do laundry and
light cleaning, and cook meals daily. . P8 (citing Tr. 256-57, 268, 278). Plaintiff
also testified that her hinand was self-employed andt home during the day to
help her; she could stand for 30 minui@sin hour without assistance; she could
do laundry and wash dishbks sitting on a chair whereeded; she had a driver’s
license and drove herself to the stond appointments; she could walk for more
than 30 minutes (and did not mentiageding a motorized cart); and she spent
time reading (30 minutes), on the comgryplaying video games and being on
Facebook (60 minutes), and watching tel@engi4 hours). Tr. 23-24, 42, 45, 52-
58. Finally, as noted by the ALJ, Plaintiff testified that she watched her
grandchildren (age &nd 6) by herself; and repodtéo Dr. Waber in September
2012 that she was “now getting back to work” and “has been quite busy” and
“taking care of her grandchildren.” Tr. 24, 41, 282¢Rollins, 261 F.3d at 857
(Plaintiff's ability to care for young chilén without help may undermine claims
of totally disabling pain).

Plaintiff generally argues that the Akdred by “merely provid[ing] a list of
activities with no explanain how any of these aciiies contradict the ALJ’s

vague and undefinexkpectation of ‘what one woulelxpect’ a disabled person to
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be able to perform.” ECF Nd3 at 11. Plaintiff is correct that “[g]eneral findings
are insufficient; rather, th&LJ must identify what testimony is not credible and
what evidence undermines the claimant’'s complainis.{citing Lester 81 F.3d

at 834). However, Plaintiff's extengwdaily activities outlined above, including
caring for young children without assistance; was reasonably considered by th¢
ALJ as inconsistent with Plaintiff's complaints of entirely disabling limitations.
SeeBurch 400 F.3d at 679 (where evidencesusceptible to more than one
interpretation, the ALJ’'sonclusion must be upheldjee also Andrews v. Shalala
53 F.3d 1035, 1039 (9th Cir. 1995) (“[t]AdJ is responsible for determining
credibility”). This was a clear and conving reason to find Plaintiff not entirely
credible.

Fourth, and finally, the ALJ noted ewdce that Plaintiff “stopped working
for reasons not related to the allegedlsathling impairments.”Tr. 24. An ALJ
may consider that a claimant stoppeatking for reasons unrelated to the
allegedly disabling contion in making a credibility determinatiorseeBruton v.
Massanarj 268 F.3d 824, 828 (9th Cir. 2001) (tlzef that the claimant left his job
because he was laid off, rather thmtause he was injutewas a clear and
convincing reason to find him not credible). In support of this finding, the ALJ
relies on Plaintiff’'s admission that “skes let go because she was holding on to

[a] check that they felt she shouldn'tMeaand was against their policy.” Tr. 24
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(citing Tr. 220, 384). The ALJ furtheoted that “objective medical evidence
reveals that her alleged[] impairmentsrevpresent at approximately the same
level of severity prior to the amendealleged onset date. The fact that the
impairments did not prevent [Plaintifijom working then strongly suggest they
would not currently prevent work activity.Tr. 24. Plaintiff argues (1) that the
ALJ “fails to account” for the treating physician’s opinion that Plaintiff's back pajn
was “progressive,” and Plaintiff's subjeaticvomplaint that it had been “worsening
over the past 18 months;” and (2) the tirggaphysician’s note that Plaintiff had
“frequent time off” from work since henjury in 1988, and her report that there
were times she could not work “more thadays a month.” ECF No. 13 at 12-13
(citing Tr. 381-84). However, the ALJeqfically relied on “objective medical
evidence” to support hisrfding, as opposed to tkebjective complaints and
medical opinion evidence offered by Pl#into support her argument. A review
of the record indicates that objective exaation findings, both before and after
the amended alleged onsetajare “approximately the same level of severity,”
and include: “surgical changes” from th888 surgery on her left leg, mild edema
at times, tenderness to palpation at tinaes] limited range of motion of the left
ankle. SeeTr. 293, 303, 328 (“some edertimt is really unchanged), 337
(findings are “really uncheged”), 349 (“no real chrages are noted”), 377, 379,

385. Thus, regardless of evidence ttwaild be considered favorable to the
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Plaintiff, the ALJ’s finding that Plaintiff stopped working for reasons “unrelated {
her alleged impairmentsyas a clear and convingmeason to find her not
entirely credible.See Molinag74 F.3d at 1111 (if evidence in the record “is
susceptible to more than one rationaliptetation, [the cotf must uphold the
ALJ's findings if they are supported by inferences reasonably drawn from the
record.”).

The Court concludes that the ALJbpided clear and convincing reasons,
supported by substantial evidence,gecting Plaintiff’'s symptom claims.

B. Medical Opinions

There are three types of physiciaf(g) those who treat the claimant
(treating physicians); (2) those whgamine but do not treat the claimant
(examining physicians); and (3) those wiether examine ndreat the claimant

[but who review the claimant's filéhonexamining [or reviewing] physicians).”

Holohan v. Massanar46 F.3d 1195, 1201-02 (9th Cir.2001)(citations omitted)|

Generally, a treating physicia opinion carries more weight than an examining
physician's, and an exanmig physician's opinion carries more weight than a
reviewing physician'dd. If a treating or examining physician's opinion is
uncontradicted, the ALJ may reject it pitly offering “clear and convincing
reasons that are supported by substantial evideBegliss v. Barnhart427 F.3d

1211, 1216 (9th Cir.2005). Conversély]f a treating or examining doctor's
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opinion is contradicted by another docarpinion, an ALJ may only reject it by
providing specific and legitimate reass that are supported by substantial
evidence.ld. (citing Lester,81 F.3d at 830-831). “However, the ALJ need not
accept the opinion of any physician, inchiglia treating physician, if that opinion
Is brief, conclusory and inadedaly supported by clinical findingsBray v.
Comm'r of Soc. Sec. Admib54 F.3d 1219, 1228 (9th Cir. 2009)(quotation and
citation omitted). Plaintiff argues the Alerroneously considered the opinions of
treating physician DiRatrick Waber from Apr2013, December 2013, and
January 2015. ECF No. 13 at 14-17.

In April 2013, as part of a treatmienote, Dr. Waber noted “Things are
relatively stable, [Plaintiff] is having ste increased difficulty with getting around
and standing for longer periods of tim8he was wondering about this ability, we
did discuss this. She would have diffigudoing any type of job that requires
standing for any length of time or walkiagy distances.” Tr. 290. The ALJ notec
this statement “does not preclude sedentary work,” and accorded the opinion *“¢
weight.” Tr. 24. Plaintiff argues the Alerred by granting “great weight” to Dr.
Waber’'s 2013 opinion that Plaintiff “woulthve difficulty doing any type of job
that requires standing for any lengthtiofie or walking any distance;” while
simultaneously finding that the opinion “does not preclude sedentary work,” an

assessing an RFC that Plaintiff could tetaand/or walk (with normal breaks) for a
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total of about 2 hours in an 8-hour tkday,” and stand/walk “20 minutes an
occurrence before needing to sit againZ0 minutes.” ECF No. 13 at 14-15; Tr.
19. Specifically, Plaintiff contendbe ALJ “misconstrues” Dr. Waber’s 2013
opinion, which, according to Plaintiff, “was that stmuld notstand ‘for any length
of time’ or walk for ‘any distances’ ia work setting.” ECF No. 13 at 15 (citing
Tr. 290) (emphasis added). Thigament is unavailing. Dr. Waber’'s 2013
opinion states that Plaintifivould have difficultydoing a job that requires
standing for any length of time or walking any distance;” not, as seemingly
contended by Plaintiff, that she wastirely barred from those activities.
Moreover, the entirety of Dr. Waber2013 opinion additionally notes that
Plaintiff was “relatively stable” and vsd'having difficulty getting around and
standingfor longer periods of timé Tr. 290 (emphasiadded). Finally, the
narrative portions of Dr. Wabs later opinions in 2013ral 2015 state that he was
“unable to stand or walk fdong distances oprolongedtimes;” which the ALJ
specifically found to be consistent witie April 2013 opinion. Tr. 25, 383, 391.
For all of these reasons, in the contexthef entire record, it was reasonable for th
ALJ to infer that the limitations asseed by Dr. Waber in April 2013 were not
intended to restrict Plaintiff to ablsikely no standing and/or walkingiommasetti,
533 F.3d at 1040 (ALJ may draw infeoes logically flowng from evidence);

Magallanes v. Bower881 F.2d 747, 755 (9th Cir. 1989). Thus, the Court finds t
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ALJ properly considered Dr. Waber’'s Aji2013 opinion, and # assessed RFC is
consistent with his opined limitation&ee Turner v. Comm’r of Soc. S&i3

F.3d 1217, 1222-23 (9th Cir. 2010) (ALR$-C findings need only be consistent
with relevant assessed limitatioasd not identical to them).

In December 2013 and January 2818, Waber completed a “Medical
Report.” Tr. 381-83, 390-91. In both reyDr. Waber diagnosed chronic pain
left leg, and progresse back pain. Tr. 381, 39MHe opined that Plaintiff would
have to lie down during the gdmultiple times up to 1 hour at a time;” elevate he
leg during the day up to one hour atragi miss 4 or mordays per month if
attempting to work a 40-hour per westhedule; and her erional level was
“severely limited,” defined as unable ta let least 2 pounds or unable to stand/or
walk. Tr. 381-83, 390-91. In the nativee section of both opinions, Dr. Waber
further opined that Plaintiff is “unabte stand or walk for long distances or
prolonged time due to previoleyy injury and progressive back pain that she mus
lie down to relieve.” Tr. 383, 391. Thd.J granted Dr. Wali&s opinions “little

to no weight.” Tr. 24-25. Becausestopinion was contradicted by Dr. Gordon

2 These opinions are considered jointiythe parties’ briefing and the ALJ's

decision; thus, the Court will do the same.

ORDER ~ 24




10

11

12

13

14

15

16

17

18

19

20

Hale (Tr. 96-99), the ALWas required to provide specific and legitimate reasong
for rejecting Dr. Waber’s opinionBayliss 427 F.3d at 1216.

First, the ALJ found Dr. Waber’s “treatment notes ... do not reflect or
support the limitations he indicatet [the December 2013 and January 2015
opinions]. The limitations are much maestrictive than what he assessed in
April 2013, yet there is no objective medi evidence of worsening, or any
evidence he had seen [Plaintiffhse November 2013.” Tr. 24-25. A
“discrepancy” between a treating provwigeclinical notes and that provider’s
medical opinion is an appropriate reasonthe ALJ to not rely on that opinion
regarding the claimant’s limitationsSee Bayliss427 F.3d at 1216. In further
support of this reasoning, the ALJ notleat Dr. Waber included limitations (the
“need for a cane, need to lie dowm the December 2013 and January 2015

opinions, that were “never mentiahbefore in his treatment notes.Tr. 25.

s Later in the decision, the ALJ again reked that Dr. Waber “added limitations
never mentioned in his treatment notes.(enged for a cane, need to lie down);”
and found, seemingly based on this evaerihat “it appears Dr. Waber relied
quite heavily on [Plaintiff's] subjective perts of symptoms and limitations.” Tr.
25. An ALJ may reject physician’s opinion if it is bsed “to a large extent” on

Plaintiff's self-reports that have been properly discounted as incredible.
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Plaintiff argues the April 2013 opinion waonsistent with the latter opinions
because they “all consistenthpined that [Plaintiffcould not perform any work
that would require prolonged standing orkirgg in any capacity.” ECF No. 13 at
15. However, as discussed above,\Maber’'s April 2013 treatment note did not
opine that Plaintiftould notperform work or assessy specific limitations
regarding standing and walking; nor diéthreatment note opine that Plaintiff
needed to lie down during the day fortaour at a time. Tr290. Thus, it was
reasonable for the ALJ to note that timeitations assessed in December 2013 ang
January 2015 were mmrestrictive than thosessessed in April 2013. More
notably, Plaintiff fails to challenge tha_J’s finding that Dr. Waber’s treatment

notes do not support the limitations io@d in December 2013 and January 2015.

Tommaset}i533 F.3d at 1041. However, thewt finds this evidence is more
appropriately considered as evidencéhef discrepancy between the opinion and
Dr. Waber’s treatment notes, as discdsserein; and does not, standing alone,
support a finding that Dr. Waber’s opinions reliadarge parton Plaintiff's
subjective reports. However, this error@gasoning is harmless because the ALJ’
ultimate conclusion regarding DNaber's Decembe2013 and January 2015
opinions is adequately supped by substantial evidenc&ee Carmickle533 F.3d

at 1162-63.

ORDER ~ 26

U)




10

11

12

13

14

15

16

17

18

19

20

See Carmicklegs33 F.3d at 1161 n.2 (court may decline to address issue not rai
with specificity in Plaintiff's briefing). The inconsistencies between Dr. Waber’s
treatment notes, and the restrictivaitations he opined December 2013 and
January 2015, was a specific and leggtienreason to reject those opinions.
Second, the ALJ found that Dr. Waber “failed to explain the type of
significant clinical and labaitory abnormalities that would lead to such severe
limitations and gave no medical evidernoesupport the limitations (e.g., no
impairments to reasonably [sic] limited lifting to 2 pound$)Tr. 25. The ALJ

need not accept the opinion of any phyaiciincluding a treating physician, if that

4 Plaintiff correctly notes that, based the accompanying narrative, Dr. Waber
checked the “severely limi# box in these opinions ldy based on limitations in
Plaintiff's ability to stand/walk, rather &#m an inability to lift at least two pounds.
ECF No. 13 at 15-16. However, the A&&rror in referencing Plaintiff’s lifting
ability as an example of assessed limitations unsupported by clinical findings, @
opposed to her standing/walking ability, isriéess becausewtas inconsequential
to the ultimate disability findingMolina, 674 F.3d at 1111 (an error is harmless
“where it is inconsequential to the [ALPldtimate nondisabilitydetermination”).
As discussed above, Dr. Walmoes not offer the requisite clinical findings to

support any of his assessed limitations.
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opinion is brief, conclusory and inagleately supported by clinical finding&ray,
554 F.3d at 122&8atson v. Comm’r, Soc. Sec. Adm8%9 F.3d 1190, 1195 (9th
Cir. 2004) (ALJ may disciit a physician’s opinion that is unsupported by the
record as a whole or lmbjective medical findingskee also Crane v. Shalald6
F.3d 251, 253 (9th Cir. 1996) (opinions amcheck-box form or report which do
not contain significant explanation thfe basis for the conclusions may be
accorded little or no weight). Plaintiffgues that Dr. Wabexdequately supported
his opinions by noting Plaintiff had a shoréel left leg from pevious trauma and
surgery, chronic lymphedema of the liefy, difficulty walking, and progressive
lower back pain. ECF No. 13 at {dting Tr. 381, 390). However, it was
reasonable for the ALJ to find Dr. Wabegeneral reference to these “signs,”
without specific citation to objective atinical findings, does not adequately
support the severity dhe assessed limitation§eeBurch 400 F.3d at 679.
Plaintiff further contends that Dr. War’s opinion is based on “significant
experience” and “numerous records,” antherefore “entitled to weight that an
otherwise unsupported and unexplainedothbox form would not merit.” ECF
No. 13 at 16-17 (citingsarrison, 759 F.3d at 1013). However, as noted by the
ALJ, Plaintiff only saw Dr. Waber sevemtes during the adjudicatory period. Tr.
22. Moreover, the ALJ recowsd Dr. Waber’s treatment rest in detail as part of

the decision; and these records do not appear to include clinical observations
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objective testing that would qualify asdsificant explanation” of the basis for his
conclusion that Plaintiff would need lie down throughout the day for an hour at [
time, or that she was unabledtand or walk. Tr. 21-22ee Crang76 F.3d at

253. For all of these reasons, Dr. Wabéikire to adequatelgxplain the severe
findings in the December 2013 and Januz0¢5 opinions waa specific and
legitimate reasons for the ALJ teject Dr. Waber’s opinion.

Third, the ALJ found Dr. Walvess December 2013 and January 2015
opinions were each “internally inconsistas he checked a box for ‘unable to
stand and/or walk’ but then hand-wrote tfRifintiff] was ‘unable to stand or walk
for long distances or prolonged time3hese standing/walking restrictions are no
the same in severity, and the latter altyusupports his April 2013 opinion.” Tr.
25. Internal inconsisteies within a physician’seport constitute relevant
evidence when weighing medical opinioddorgan v. Comm’r Soc. Sec. Admin
169 F.3d 595, 603 (9th Cir. 1999). Plainafyues the opinions are “consistent, of
at least similar.” ECF No. 13 at 16. Howee, the ALJ is responsible for resolving
conflicts in medical testimonynd resolving ambiguitySee Andrew$3 F.3d at
1041. Moreover, the Court notes that individual medical opinions are preferred
over check-box reportdMurray v. Heckley 722 F.2d 499, 501 (9th Cir. 1983).
Their internal inconsistency was a spiec#nd legitimate reason to reject Dr.

Waber’'s December 2013d January 2015 opinions.
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Finally, Plaintiff generally argues¢hALJ erred by rejging Dr. Waber’s
opinions “in favor of the opinions of na@xamining medical@visor Dr. Hale.”
ECF No. 13 at 18. However, while AhJ generally gives more weight to Dr.
Waber’s opinion, as a treating physiciédmn to Dr. Hale’s opinion, as a
nonexamining reviewing physician; Dr. ld& opinion may nonetheless constitute
substantial evidence if it is, as specificallgted by the ALJ in this case, consistent
with other independent evidea in the record. Tr. 2&homas278 F.3d at 957;
Orn, 495 F.3d at 632—33. Additionally, Plaifitontends thathe ALJ improperly
relied on Dr. Hale’s opinion when formtilag the RFC, because it was “merely [a]
rubber stamp” of the findings of state agency single decision maker (SDM),
Kathleen Foltz. ECF No. 13 at 18-1Blowever, as noted by the Defendant, Dr.
Hale considered all of the evidencele record, including Dr. Waber’s April
2013 opinion, which was not previouslyrsidered by Ms. Foltz. ECF No. 14 at
16-17. Thus, the Court finds the ALJ prdgeelied on Dr. Hale’s opinion, which
was granted great weight because it {zamsistent with the objective medical
evidence as a whole;” andetlassessed limitations wgyeperly considered in
formulating the RFC. Tr. 24.

The Court finds the ALJ properly cadsred the medical opinion evidence,
including Dr. Waber’s April 2013, Dember 2013, and January 2015 opinions.

C. Duty to Develop the Record
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The record includes photographs of Plaintiff's feet and legs. Tr. 387-89.
The ALJ considered the photographs, and éotlney “are of no value to me as |
am not a physician,” and “do not add te timedical evidenceralady reviewed.”
Tr. 25. Plaintiff argues the ALJ’s “non-medical expertise does not justify the
rejection of this probative evidence;” ahulther contends that the ALJ failed in
his duty to develop the record “in orde properly evaluate” the photographs.
ECF No. 13 at 19. However, “[a]n ALJ&uty to develop the record is triggered
only when there is ambiguous evidence oewkhe record is inadequate to allow
for proper evaluation of the evidenceMlayes v. MassanarR76 F.3d 453, 459-60
(9th Cir. 2001). Here, the ALJ considertbé@ pictures and reasonably concluded
that they do not add to tmeedical evidence of record.r. 25. The Court is unable
to discern any inadequacy or ambiguity that did not allow for proper evaluation
the record as a wholé&ee BaylissA427 F.3d at 1217. Thus, the ALJ did not err in
failing to further develop #record in this case.

CONCLUSION

A reviewing court should not substitute assessment of the evidence for
the ALJ’s. Tacketf 180 F.3d at 1098. To the contrary, a reviewing court must
defer to an ALJ’s assessmas long as it is supported by substantial evidence. A
U.S.C. 8 405(g). As discussed irtaleabove, the ALJ provided clear and

convincing reasons to discount Pldiigi symptom testimonyproperly weighed
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the medical opinion evidence, and did nwtie his duty to develop the record.
After review the court finds the ALg'decision is supported by substantial
evidence and free of harmful legal error.
ACCORDINGLY, IT IS HEREBY ORDERED:
1. Plaintiff’'s Motion for Summary Judgment, ECF No. 13DENIED.
2. Defendant’s Motion for Summaiudgment, ECF No. 14, is
GRANTED.

The District Court Executive is hereldyrected to enter this Order and
provide copies to counsel, enter judgmin favor of the Defendant, a@LOSE
the file.

DATED April 3, 2018.

s/Fred Van Sickle

Fred Van Sickle
SenioUnited StateDistrict Judge
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