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mmissioner of Social Security (formerly Colvin)

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

3/22/18
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
DARREL KILLION, No. 1:16-CV-03205-SMJ
Plaintiff,
ORDER GRANTING PLAINTIFF'S
V. SUMMARY JUDGMENT MOTION
AND DENYING DEFENDANT'’S
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT MOTION
SECURITY,
Defendant.
Plaintiff Darrel Killion appeals theAdministrative Law Judge’s (ALJ
denial of his application for Supplentah Security Income (SSI) benefits.

alleges the ALJ improperly found his mptom testimony not credible a

reasons, supported by substantial ewmixk, for rejecting Killion’s symptor
testimony and for her congthtion of most medicalpinions. However, becau
the ALJ improperly gave mimal weight to the opinions of treating physic
Caryn Jackson and examining psycholodgitsf. Cline, the ALJ's decision

reversed and remanded for further proceedings.
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l. BACKGROUND*

Darrel Killion filed an application .oSSI on Septembdr4, 2009, alleging

disability beginning Septemb&®, 2008. AR 359. His alm was denied initially

and upon consideration. AB—85; 86—98. He subseaquily amended his allege

onset date to September 14, 2009. M8. Following a hearing, an ALJ fou
Killion not disabled. AR 142-48. The aggds counsel vacated that decision
remanded for further proceedings. AR5-58. On remand, another hearing
held before an ALJ on November 12014, at which Killion and a vocation

expert testified. AR 99-28. On March 11, 2015, ¢hALJ issued a decisig

finding that Killion was not diabled and denying his dygation for SSI benefits.

AR 24-38. The Appeals Council denied Kili's request for review, AR 1-3, a
he timely appealed tilnis Court. ECF No. 1.
[I.  DISABILITY DETERMINATION
A “disability” is defined as the “inality to engage in any substanti
gainful activity by reason of any medilyadeterminable physical or ment;
impairment which can be expected to regulieath or which has lasted or can
expected to last for a continuous periodnot less than twelve months.” 4

U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(AY.he decision-maker uses a five-st

! The facts are only briefly summarized. Detailedt§ are contained in the administrative hear

transcript, the ALJ’s decision, and the parties’ briefs.
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sequential evaluation process to deteemwhether a claimant is disabled.
C.F.R. 88 404.1520, 416.920.

Step one assesses whether the clainsaehgaged in substantial gainf
activities. If he is, benefits are deniétl C.F.R. 88 404.1520(b), 416.920(b).
he is not, the decision-maker proceeds to step two.

Step two assesses whether the clairhasta medically severe impairme
or combination of impairments. 20.F.R. 88 404.1520(c), 416.920(c). If ti
claimant does not, the disability claim denied. If the claimant does, tf
evaluation proceeds to the third step.

Step three comparesetitlaimant's impairment with a number of list
impairments acknowledged lige Commissioner to be so severe as to prec
substantial gainful activity. 20 C.F.RR§ 404.1520(d), 404&ubpt. P App. 1,
416.920(d). If the impairment meets or elguane of the listed impairments, tf
claimant is conclusively presumed todisabled. If the impairment does not, t
evaluation proceeds to the fourth step.

Step four assesses whether the inmpant prevents the claimant frof
performing work he has performed the past by examining the claimant
residual functional capag. 20 C.F.R. 88 404.1520(e416.920(e). If the
claimant is able to perform his previowsrk, he is not disabled. If the claima

cannot perform this work, the evalion proceeds to the fifth step.
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Step five, the final step, assessd@wether the claimant can perform other

work in the national economy in view ofshage, education, and work experien
20 C.F.R. 88 404320(f), 416.920(f);see Bowen v. Yucker82 U.S. 137
(1987). If the claimant can, the disabildlaim is denied. Ithe claimant cannot
the disability claim is granted.

The burden of proof shifts during theequential disability analysis. T

claimant has the initial burden of establishingrimna faciecase of entitlement fo

ce.

he

disability benefits.Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971). The

burden then shifts to the Commissionesbow 1) the claimant can perform ot
substantial gainful activity, and 2) that agisificant number of jobs exist in tk
national economy,” which #hclaimant can perfornKail v. Heckley 722 F.2¢c
1496, 1498 (9th Cir. 1984). A claimantdssabled only if his impairments are
such severity that he is not only abte to do his previous work but canr
considering his age, education, andrkve@xperiences, engage in any ot
substantial gainful work which exista the national economy. 42 U.S.C.
423(d)(2)(A), 1382c(a)(3)(B).
[ll.  ALJ FINDINGS

At step one, the ALJ found thailkon had not engaged in substantial

gainful activity since September 14, 2009. 2R At step two, the ALJ conclude

that Killion had the following medically derminable severenpairments: gout
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and adjustment disorder with anxieBR 27. The ALJ noted that Killion had
engaged in substance use during the ralepariod, had a childhood diagnosis
attention deficit-hyperactivity disordeand had been treatéar asthma and
hypertension, but she found that nafi¢hese conditions were severe
impairments. AR 27. The ALJ also notitt Killian had fractured vertebrae in
his back and had a body mass index witheobese range, but that neither
condition had existed for 12 continuaunenths and therefore could not be a
severe impairna. AR 27.

At step three, the ALJ found thigtllion did not have an impairment or
combination of impairments that met ordieally equaled the serity of a listed
impairment. AR 28. At step four, thLJ found that Killion had the residual
functional capacity to perform light workith some additional limitations. AR 2
In reaching this conclusion, the ALJ found that Killion’s medically determina
impairments could reasonably be expedtedause the alleged symptoms, but
found that some of Killion’s statemerdsncerning the intensity, persistence ar
limiting effects were not entirely credé AR 30. In determining Killion’s
physical capacity, the ALJ gave signifitameight to state agency medical
consultant, Dr. Howerd Platter. AR 3Bhe ALJ gave mimhal weight to the
opinion of Killion’s treating physician, Dr. Jackson. AR 33. In determining

Killion’s mental functionality, the ALJ gavsignificant weight to state agency
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psychological consultant Dr. Kristirtdarrison and gave some weight to
consultative evaluator Dr. Toews'’s amn. AR 33-34. ThéLJ gave minimal
weight to the opinions of counselor Rus&abderson, evaluators Jose Perez, D
Moen, Dr. Jan Kouzes, and.0R.A. Cline, and reviewig psychologist Dr. Phylli
Sanchez. AR 35. Th&LJ gave no weight to the veew of two other reviewers
who provided no functional limitation. AR 36.

At step five, the ALJ found that Killion did not have relevant past work
that given his age, education, woriperience, and residunctional capacity,
there are jobs that exist in signifiecarumbers in the national economy that he
could perform. AR 36-37.

IV. STANDARD OF REVIEW

The Court must uphold an ALJ's detenation that a claimant is n
disabled if the ALJ applied the propelgé standards and there is substal
evidence in the record as a whole to support the decisiolna v. Astrue 674
F.3d 1104, 1110 (9tksir. 2012) (citingStone v. Heckler761 F.2d 530, 531 (9
Cir.1985)). “Substantial evidence ‘mean<lisuelevant evidence as a reason
mind might accept as adequdte support a conclusion.’fd. at 1110 (quoting
Valentine v. Comm’r Soc. Sec. Admii/z4 F.3d 685, 690 (9t€ir. 2009)). This
must be more than a mere scintibait may be less tham preponderancéd. at

1110-11 (citation omitted). Even where the evidence supports more th:
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rational interpretation, th€ourt must uphold an ALJ’s decision if it is suppor
by inferences reasonably drawn from the rectdd.Allen v. Heckler 749 F.2¢
577,579 (9th Cir. 1984).
V. ANALYSIS

Killion argues that the ALJ erred gretermining his residual functional
capacity at step four by (1) finding his testimony not credible, and (2) improq
discounting the opinions of several neadiproviders. ECF No. 13. The ALJ dig
not err in finding Killion’s symptom testimony not credible; however, the ALJ
improperly discounted the opinionsatreating and an examining medical
provider. Accordingly, the ALJ’s decision must be reversed.

A. The ALJ did not err in finding Killion’s symptom testimony not
credible.

Where a claimant presentd®jective medical evidee of impairments tha
could reasonably produce the symptommplained of, an ALJ may reject t
claimant’s testimony about the severityh@dr symptoms only for “specific, cle
and convincing reasonsBurrell v. Colvin 775 F.3d 1133, 1137 (9th Cir. 201

An ALJ must make sufficiently specificnidings “to permit the court to conclu

that the ALJ did not arbitrarily dcredit [the] claimant’'s testimonyTommasett]

v. Astrue 533 F.3d 1035, 1039 (9th CiR008) (citations omitted). Gene

findings are insufficientLester v. Chater81 F.3d 821, 834 (B Cir. 1995). ALJ$

may consider many factors in weighingclaimant’s credibility, including prigr
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inconsistent statements, unexplained fagueseek treatment, and the claima
daily activities, among other§.ommasetfi 533 F.3d at 1039. Courts may
second-guess an ALJ’s findings that aupported by substantial evidenice.
Killion alleged that gout attacks maddlifficult for him to “keep up with
others” and to sustain a job. AR 29. Hsserted that gout in his foot, knee,
right hip sometimes prevented him fromttgey out of bed, ad that even witl
prescribed pain medications, he could dmdyon his feet for a couple hours bef
he had to rest. AR 30. Hileged that since 2009, these attacks happened at
couple times per week. AR 30. Killionsal alleged mental health symptoi

including feeling panicked when aroundaod of adults or authority figures, ai

nt's

Not

and

\

ore

east a

ns,

nd

difficulty sleeping. AR 30. Killion alleged #t he spent a lot of time resting, spent

much of his day on the computer, adidl not engage in many activities w
friends because he did not leave the house much. AR 30. He was able to ¢
household chores, sometimes walkie dog, and had begun exercising
changing his diet. AR 30. BecauseetliALJ found that Killion’s medicall
determinable impairmentsould reasonably be expected to cause the al
symptoms, AR 30, the ALJ could rejekillion’s testimony only for specifig
clear, and convincing reasor&ee Burrell 775 F.3d at 1137.

The ALJ stated several reasons fgecéng Killion’s testimony. First, th

ALJ found that while Killion “alleges significant symptoms and dysfunction {
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gout[,] . . . the diagnosis isot entirely clear.” AR 30. The ALJ noted that
record indicated that gout attacks were netirly as frequent as alleged, w
definitive notes of gout attacks in onBanuary 2010 andude 2011, and ths
laboratory tests of uric acid levels shevonly mild elevation outside the norn

range. AR 30. Killion argues that th&LJ erred by rejecting his sympto

the

ith

nal

m

testimony on the basis that his gout diagnosis was not entirely clear because the

ALJ had already concluded at stepotwhat gout was a severe, medic:
determinable impairment. ECF No. 13 B. But it is clear from the ALJ
analysis that she is not questioningetiter Killion had in fact been diagnos
with gout, or even suggesting that it svaot a severe impairment. Instead,
ALJ questions the severityf Killion’'s symptoms and the extent of |

dysfunction because the record did nontain evidence of attacks occurring

frequently as Killion reported. This finaly is supported by substantial evidence.

Second, the ALJ found that Kilids medication management 3
insistence on use of narcotic medicatidhes treatment despite a history
narcotic dependence and nssuraises credibility ises. AR 30-31. Specificall
the ALJ found that Killion failed tgursue recommended treatment, was
compliant with his pain contract, and madesupported assertions of allergies

side effects to all medications othiétylan opioids and benzodiazepines. AR
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Killion does not directly challenge d¢ke findings, which are supported
substantial evidence.

Third, the ALJ found that Killion’slack of candor about his use
marijuana and spice undermined his dréidy. AR 31. Killion does not directly
challenge this finding, which is a suppadtby the record and a proper basi

guestion a claimant’s credibilitysee Robbins v. Soc. Sec. Admi66 F.3d 880

by

of

884 (9th Cir. 2006) (“[Clonflicting or ioonsistent testimony concerning alcohol

use can contribute to an adse credibility finding.”); Thomas v. Barnhart278
F.3d 947, 959 (9th Cir. 2002) (affirrg adverse credibility finding based ug

inconsistent statements to doctors about alcohol and drug use).

on

Fourth, the ALJ noted possible ladk compliance with a recommended

gout diet and inconsistency between Kitlis reported activitieand the severit
of his symptoms. AR 31. This spdation about possible noncompliance
improper and the ALJ’s inconsistency findirs unsupported. The ALJ found tf
“there was no mention at the hearimj the claimant’'s efforts to avo

exacerbating foods outside of the avoamf alcohol.” AR 31. This is not 4

adequate basis to drawmyaconclusion about Killion’sféorts to manage his digt.

With respect to inconsistency, the ALJ fouhdt “the claimant testified that the
were days he could not get out of bget, he reported to his mental hee

provider that he walked most everywhdre went and helped his friends w
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chores.” AR 31. By the ALJ's own degmtion of the facts, there is 7
inconsistency here. Killion reported thas symptoms were intermittent.

Finally, the ALJ found that Killion’s lleged mental health symptoms i
inconsistent with the record and his lamkcommitment to formal mental hea

treatment. AR 31-32. Killion argues that lack commitment toformal menta

health treatment is not a proper basigdmct a claimant'symptom testimony.

ECF No. 13 at 20. While it may be improgerrely on failure to seek out men

health treatment as a basisr&gect a claimant’s credibilitysee Regennitter .

Comm’r of Soc. Sec. Admirl66 F.3d 1294, 1299-1300t9Cir. 1999) (“[W]e

have particularly criticized the use @f lack of treatment to reject men

10

are

tal

tal

complaints both because mental illnessagoriously underreported and because

‘it iIs a questionable practice to chastmee with a mental impairment for t

exercise of poor judgment seeking rehabilitation.” (quotiniyyguyen v. Chate
100 F.3d 1462, 1465 (9th Cit996)), the ALJ’s findings here are more spec

The ALJ notes that Killion repeatedly fadléo follow through with recommends

ne

N

fic.

bd

mental health treatment and failed tegent for referrals. AR 31-32 The ALJ also

notes that Killion’s medication managemiewas inconsistent. AR 32. The
findings are supported by the record.

Although the ALJ erred in finding &t Killion was not compliant with

se

a

gout diet and that he made inconsistgmtements about his symptoms, the other
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reasons the ALJ relied on for rejecting leredibility are sufficient to support the

adverse credibility determmtion. Harmless error analysis applies to Sacial

Security disability casesMarsh v. Colvin 792 F.3d 1170, 117@®th Cir. 2015

(citing McLeod v. Astrue640 F.3d 881, 887 {8 Cir. 2011)):Molina, 674 F.3d at

1115. “The nature of thapalication is fact-intensive—‘'no presumptions operate

and ‘[the reviewing court] must analyzertmdessness in light of the circumstanges

of the case.”d. (quotingMolina, 674 F.3d at 1121). Accordingly, the Court must

consider whether the ALJ's error sva“inconsequential to the ultimate

nondisability determination’ in theoatext of the record as a wholdolina, 674

F.3d at 1122quoting Carmickle v. Comm’r, Soc. Sec. Admi&33 F.3d 1158,

1162 (9th Cir. 2008)). Inhe context of credibility, “[s]o long as there remdins

‘substantial evidence supporting the ALd@nclusions on . . . credibility’ and the

error ‘does not negate thelndity of the ALJ’s ultimate[credibility] conclusion,’

such is deemed harmless atmks not warrant reversalCarmickle 533 F.3d at

1155. In this case, the ALJ’s finding amining (1) the severity and frequency

symptoms of Killion’s symptoms; }2Killion’s medication management anpd

insistence on use of narcotic medicatidios treatment despite a history |of

narcotic dependence andsuse; (3) Killion’s lack of candor about his use

of

marijuana and spice; and (4) Killion’s mtal health symptoms and failure |to

follow through with treatment areugported by substantial evidence and
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adequately support the ALJ's adverseedibility determination without the

findings concerning diet and inconsistestatements. The ALJ's errors
evaluating Killion’s credibility are harmless.

B. The ALJ erred in giving minimal weight to a treating and an
evaluating medical provider.

Killion argues that the ALJ failed @dequately consider the opinions of
several treating or examining medical providéesyn Jackson, MD.; R.A. Cling
Psy.D.; Jose Perez, M.Ed.; Russel Asda, MSW, Dick Moen, MSW,; and Jan
Kouzes, Ed.D. ECF No. 13 at 7-16. Thendpn of an examining physician is
generally entitled to greater weight than the opinion of a nonexamining phys
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995). AbJ cannot reject a treatir
or examining physician’s opinion, everitiis contradicted by another physiciar
without setting forth specific and legitate reasons supported by substantial
evidenceGarrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 2014). The ALJ
improperly rejected the opinions of Ddackson and Cline, but adequately
supported her determinationgoze minimal weight tdhe other medical provide
at issue here. Because the ALJ erred mctimg the opinions of Drs. Jackson a
Cline, the ALJ’s decision must be reversed.

1. The ALJ improperly rejected the opinion of Dr. Caryn Jackson

Killion argues that the ALJ impropertgjected the opinion of his treating

physician Dr. Caryn Jackson. ECF No. 13 at 15-16. Dr. Jackson examined
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in November 2012. She found that goutrkeally limited his ability to walk,

stoop, and crouch, and opined that he Waited to sedentary work. AR 869-70.

The ALJ found Dr. Jackson’s opinionrfpersuasive” and gave it “minimal
weight.” AR 33. The ALJ bsed this conclusion on findings that (1) Killion did
not follow Dr. Jackson’s recommendatittnsee a rheumatologist for more
definitive diagnosis and treatment optiatler than pain control, and instead
continued to pursue narcotic pain medication; and (2) Dr. Jackson did not re
her opinion to her exam findings anifleved no specific explanation for her
diagnosis AR 33.

The ALJ’s first basis for rejecting Ddackson’s opinion is improper. Whi
Killion’s failure to follow up with a réerral may be a basis to question his
credibility or the severity of his symptomisis not a basis to question the opini
of the provider who made the referr@he ALJ’s second basis for rejecting Dr.
Jackson’s opinion is not supported by subiséh evidence. In addition to relying
on Killion’s subjective complaints, Dr. dieson’s treatment notes demonstrate
elevated uric acid, tenderness of cerfaints, and limited range of motion,
consistent with her diagnosis. AR 768—-874, 886.

2.  The ALJ improperly rejected the opinion of Dr. R.A. Cline.

Killion argues that the ALJ erred bbgjected the opinion of exaning

psychologist R.A. Cline. EENo. 13 at 7. Dr. Cline eduated Killion in October
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2014. AR 979. She found that he hadkea anxiety/panic symptoms and
moderate sleep disturbance and satistomfort, and concluded that his
symptoms would markedly limit his abilitp complete a normal work day and
work week and to maintain appropriatdhbeior in a work setting. AR 980-82.
The ALJ gave Cline’s opinion minimal wght, on the basis that Killion was not
honest with Dr. Cline about his substamse; Dr. Cline did not explain the basi
for her marked limitation conclusions; BEline’s conclusions are inconsistent
with her findings that memory and contation were within normal limits; and
Dr. Cline did not treat Killion. AR 3Xillion argues that the ALJ improperly
relied on Killion’s misrepreseation of substance abusestary, incorrectly found
that Dr. Cline failed to explain the bador the marked limitations, improperly
found that Dr. Cline’s opinion was inteally inconsistent, and erroneously
discounted the opinion based on the faat tr. Cline did not treat Killion. ECF
No. 13 at 7-12.

Dr. Cline’s opinion is thorough and hearked limitation finding is clearly
supported. Notably, she found thatlikn had marked anxiety/panic attack
symptoms that caused him to feel anximgst of the time and to avoid leaving
home. AR 980. She also noted numerousraiimptoms that would contribute
inability to complete a normal workdaypé maintain appropriate behavior in a

work setting. AR 980-83. The fact th&tlion was not honest about substance

ORDER- 15

[O



10

11

12

13

14

15

16

17

18

19

20

use after age 14 is not a basis by itselefject Dr. Cline’s opinion, particularly
because the record demonsrathat Killion was not using substances other th
prescribed medications at the time of Bfine’s exam. The fact that Dr. Cline
was not a treating provider is also not gaibao reject her opinion, it is merely a
basis give the opinion less weight than that of a treating proBderGhanim v.
Colvin, 763 F.3d 1154, 1160 (9th Cir. 2014) (‘it&eally, the opinion of a treatin
physician must be given more weight thha opinion of an examining physicia
and the opinion of an examining physiciangnibie afforded more weight than ti
opinion of a reviewing physician.”). &Aordingly, the ALJ erred by giving Dr.
Cline’s opinion minimal weight.

2. The ALJ properly discounted theopinions of other psychological
evaluators.

Killion argues that the ALJ improperlyjeeted the opinions of Jose Pere
Russel Anderson, Dick Moen, and Dan Kouzes. ECF No. 13 at 12—-13. Mr.
Perez evaluated Killion in Decemli2009. AR 628. He noted anxiety and
depression symptoms and found markettations in ability to relate
appropriately to co-workers and supervisa@bility to interact appropriately in
public, and ability to respond appropabt and tolerate the pressures and
expectations of a normal work satli AR 627-28. Mr. Anderson evaluated
Killion in September 2010. AR 536. Heund that Killion “suffers from ADHD,

Anxiety, and Depression, which ismpounded by chronic pain from untreated
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gout. He has difficultly focusing andasting on task[,] suffers from agoraphobia

and has difficulty with social anctoupational interaon.” AR 534. Mr.

P-4

Anderson noted marked limitations in lalgito understand and remember detailed

instructions, ability to carry out detailedsinuctions, ability to maintain attentior
ability to work with others, ability tcomplete a normal workday and workwee
without interruptions from psychologicaymptoms, the ality to accept and
respond appropriately to instructions, dhd ability to respond appropriately to
changes in the work setting. AR 534-35. Mr. Moen evaluated Killion in May
2011. AR 850. He noted marked degsien, and modera#sD/HD and panic
disorders, and found marked limitatiansability to understand, remember and
persist in tasks, and ability to perform routine tasks without undue supervisic
AR 847-48. Dr. Kouzes evaluated Kalfi in October 2012. AR 862. She found
symptoms of depression aadxiety, and she noted marked limitations in abilit
to complete a normal work day andnkaveek without interruptions from
psychological symptoms and the abilityn@intain appropriate behavior in a
work setting. AR 863-64.

The ALJ gave each of these provisleopinions minimal weight, on the
basis that the evaluations were condddelely for the basis of establishing
eligibility for state benefits, and the proeirs provided little to no explanation fq

the marked limitation findings and inded limited accompanying treatment
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notes. AR 34-35. Killion does not providetailed reasons why the ALJ erred
with respect to each of these opiniomgt argues that the ALJ improperly reject

these opinions despite their consistency. ECF No. 13 at 13-14.

The ALJ’s findings that these providdesled to adequately correlate exam

findings to the indicated limitations isgoorted by substantial evidence, and ig
legitimate reason to assign less weight to these opinions. Accordingly, the A
not err by giving minimal weight to thepinions of Jose PezgRussel Anderson,
Dick Moen, and Dr. Jan Kouzes.
C. Remand

Killion argues that this case should teenanded for immediate payment
benefits. ECF No. 13 at 1, 12. Remanddayment of benefits is appropriate o
if: (1) “the ALJ has failed to providéegally sufficient reasons for rejecti
evidence, whether claimant testimony medical opinion”; (2) “the record h;
been fully developed and further adhisirative proceedings would serve
useful purpose”; and (3) “if the impropertliscredited evidence were crediteo
true, the ALJ would be required to fitide claimant disabled on remandtown-
Hunter v. Colvin 806 F.3d 487, 495 (9th Cir. 2015) (quoti@arrison 759 F.30
at 1020). Although the ALJ erred by rej@g the opinions of Drs. Jackson 3

Cline, it is not clear from the recordatt crediting these opinions as true, the 4
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will be required to award benefits. Aadingly, remand for immediate payme

of benefits is not appropriate in this case.

For the reasons discusséfl|]S HEREBY ORDERED :

1.

4,
5.

IT IS SO ORDERED. The Clerk’'s Office is dacted to enter this Ord

VI. CONCLUSION

Plaintiff's Motion for Summary JudgmentECF No. 13

GRANTED.

IS

The Commissioner’s Motion for Summary Judgm&@F No. 17 is

DENIED.

This matter IREMANDED to the Commissioner of Social Secu

pursuant to 42 U.S.C. 8§ 405(g) for further proceedings cons

with this order.

JUDGMENT is to be entered in the Plaintiff's favor.

The cas shall beCLOSED.

and provide copies to all counsel.

DATED this 2™ day of March 2018.

be.

SALVADOR MENDOZA‘TJR.
United States District Judge
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