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UNITED STATES DISTRICT COURT
6 EASTERN DISTRICT OF WASHINGTON
7
DAMIAN GARZA CANTU, CASE NO.:1:16CV-3206 TOR
8
Plaintiff, ORDER GRANTINGDEFENDANTS
9 RENEWEDMOTION TO DISMISS
V.
10

YAKIMA COUNTY, JOSEPH
11|{| BRUSIC, PATRICIA POWERS,
CARL MUNSON, & UNKNOWN
12| INDIVIDUALS,

13 Defendars.
14
15 BEFORE THE COURT is DefendahtRenewed FRCR2(b)(6)Motion to

16| DismissPlaintiff s Second Amended Complaint. ECF No. This matter was
17|| heard without oral argument.he Court haseviewed thériefing, the record, and
18|| the files hereipandis fully informed

19| //

20\ /1
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BACKGROUND

This actionconcerns the mistakgrlacementfor nearly two decadesf a
rape conviction on Plaintif§ crimiral record SeeECF No. 5.0n October 21,
2016,Plaintiff suedDefendants in the Washington State Superior Court for
YakimaCounty styledDamianGarza Cant v. Yakima County, et alcase nol6-
2-0300%39. ECF No.2-2 at 918. Defendand timely removed thataction to this
Court pursuant to 28 U.S.C.1843. ECF No. 1.0nDecember 20, 201 & laintiff
filed anAmended Complairalleging various federal claims under 42 U.S.C.
§ 1983, in addition to an assortment of state law claims. ECF No. 5. This Cou
has jurisdiction over Plaintif§ 42 U.S.C. § 1983 claims pursuant to the federal
guestion jurisdiction statute, 28 U.S.C. § 1331, and pendant jurisdiction of the
remaining state law claims under the supplemental jurisdiction sta8ut¢S.C.
§1367(a).

OnFebruary 15, 2017, ihCourt grantedefendantsmotion todismiss
pursuant to Fed. R. Civ. P. 12(b)(®ereinafter,hie “Order”) SeeECF Nos. 3,
14. TheCourt dismissed Plaintif 42 U.S.C. § 1983 federal casséactionas
time-barred andor failure to state a claim. ECF No. 14 atI& TheCourt
declined to dismiss Plainti§ state law claim$ut noted thaabsent amendment,
the statute of limitations would require the Court to dismiss the entire lchs.

19. The Court granted Plaintiff leavefiie anotheramended complaintld. at 18.
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On March 16, 2017, Plaintiff filed his Second Amended Complaint f
Relief and Damages and Jury Trial DemaiifCF No. 15. Plaintiff asserteéw
claims fornuisanceand violations of WAC 44@0-140, in addition to his existing
defamation, defamation per se, negligent infliction of emotional distress,

negligence and gss negligence, outrage, 42 U.S.C. § 1@8ftions negligent

hiring and supervision, and invasion of privacy by false light claims. ECF No. 15.

Plaintiff also addedefendants Joseph Brusic, Patricia Powers, and Carl Munsg
ECF No. 15.Plaintiff reasserted claims against tiiakima County Clerks Office
and Yakima County Prosecutiddtorney s Officedespite that the Court dismissed
them from this action with prejudice. ECF No. 14 at 6.

Defendantsiow moveto dismiss albf Plaintiff's claims ECF No.17.

FACTS

The following facts are drawn from PlaintgfSecondAmended Complaint,
seeECF No. 15and are accepted as true for purposes of the instant métedin.
Atl. Corp. v. Twombh550 U.S. 544, 556 (2007).

On September 61996,Damian Eduardo Gutierrez Cantu (“Gutierrez”))
pleadedguilty in Yakima County SuperiaCourtto Third Degree RapeSeeECF
No. 15at2, 45, 193.1,3.83.11; ECF No. 18 at.20n January 23, 1997, a
Yakima County Deputy Clerkled a documenerroneouslydentifying the

convicteddefendant asDamianGarza Canty” andalso erroneously using

ORDER GRANTING DEEENDANTS RENEWED MOTION TO DISMISS- 3
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Plaintiff' s date of birth ECF No. 15at5, 3.11 Thereafter, Guérrez’ conviction
wasassociated witflaintiff’ s aiminal histay record n the Judicial Information
Systemg*“JIS”), on acasenformationsheetand inthe Washington State Pat®l
Washington Access to CrimihHistory (“WATCH?”) databaseld. at{3.12
Between 1997 and 2002, Plaintiff was unable to obtain &hpttcould lead
to advancemerdnd wagoutinelylaid off without reason.ld. at6, {1 3.143.15
During the summer of 2002, Plaintiff was informgththe wadeingfired
“because hhadraped someorieaccording to a failed background ched#. at
13.16 Immediately thereafter, Plaintiff went to tifakima County Clerks Office
(where he lived at the tim&) inquire about the rapdd. at{ 3.17 Plaintiff was
instructedby a Yakima County Clerto obtain fingerprints at théakima County
Sheriff s Department andlasprovided anumber to call someone in Olympia
Washingtorabout “his incorrect criminal history.Id. at6-7, 1 3.173.19
Plaintiff wastold by the Yakima County Clerk Office that “the criminal history
problem would be fixed” anthot to worry.” Id. at7, § 3.20 Similarly, Plaintiff
was informed by someone in Olympia that “his record would be corrected” upo
payment of a $30 fedd. at 7-8, T 3.21. A few days later,itatsameunidentified
individual told Plaintiff that “everything would be fine” and requested an

additional $30 fee; Plaintiff paidid.

ORDER GRANTING DEEENDANTS RENEWED MOTION TO DISMISS- 4
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Plaintiff had no further contact with anyone or any knowledge about
documents created or filed to correct his rec@de id8-10,at 11 3.223.28, 3.30
Plaintiff believedthat theerroneous criminal convictiomas removed from his
record. Id. at11, 13,913.39 3.5Q

Despite steptakenin 2002 by the Yakima County SherigfCifice,
Prosecuting Attorney, and Superior Court, the incolirdotmationwas not
removed from Plaintifs criminalrecord. See idat 10, §3.32 Since2002
Plaintiff still could notobtaina decent jobld. at{3.33 Plaintiff thoughthis
subsequent failed background checks were daestt©93 DUI conviction.Id. at
13-14,93.51

In 2016 Plaintiff was toldhe wasot getting good jobsecause he was a
rapist Id. at14,9 3.52 On Novenber 2, 2016, Plaintiff fileé notion in
Guierrez underlying rape cade removePlaintiff's personal identifierand to
correctPlaintiff's criminal record See idat14-15, § 356, Ex. 14 TheYakima
CountySuperior Court granted Plaintiéf motion. Id. at15-16, 1 3.57 While now
apparently corrected, Plaintiff complains thainh 1997 until sometime after
November 4, 2016, the rape conviction remainetiiscriminal history See idat
14, 11 3.543.55
I

I
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DISCUSSION

A. Standard of Review

A motion to dismiss fofailure to stateaclaimpursuant to Federal Rule of
Civil Procedure 12(b)(6) tests thegllsufficiency of a plaintiffs claims.Navarro
v. Block,250 F.3d 729, 732 (9th Cir. 2001A complaint must contain a “short
and plain statement of the claim showing that the pleader is entitled to ré&lesf.”
R. Civ. P. 8(a)(2).To avoid dismissal under Rule 12(b)(6) for failure to state a
claim, a plaintiff must allege “sufficient factual matter . . . to state a claim to rel
that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009). In
assessing whether Ru8(a)(2) has been satisfied, a court must first identify the
elements of the plaintif§ claim and then determine whether those elements cou
be proven on the facts ple&ee Igbal556 U.S. at 675.

In this evaluation, the court should draw all reabbminferences in the
plaintiff’s favor,see Sheppard v. David Evans & Assa884 F.3d 1045, 1051 (9th
Cir. 2012), but it need not accept “naked assertions devoid of further factual
enhancement.lgbal, 556 U.S. at 678 (internal quotatigmsacketsandcitation
omitted).

“A district court may dismiss a claim if the running of the statute is apparg
on the face of the complaintCervantes v. Countrywide Home Loans, 1666

F.3d 1034, 1045 (9th Cir. 2011) (internal quotation marks and brackets gmitted

ORDER GRANTING DEEENDANTS RENEWED MOTION TO DISMISS- 6
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“However, a district court may do so only if the assertions of the compiaaut
with the required liberality, would not permit the plaintiff to prove that the statuts
was tolled.” Id. (internal quotation marks omitted).

Accordingly, Plaintiff may not defeat a motion to dismiss on statute of
limitations grounds without properly pleading “sufficient factual matter . . . to st
a claim to relief that is plausible on its facdédgbal, 556 U.S. at 678. Plaintiff
must set forth sufficient factual matter (not legal conclusions) to establish eithe
the delayed accrual of the statute of limitations or the equitable tolling thereof,
because the Court need not accept “naked assertions devoid of further factual
enhancement.’ld.; see also Rutledge Boston Woven Hose & Rubber C576
F.2d 248250 (9th Cir. 1978]plaintiff “must plead with particularity the
circumstances surrounding the concealment and state facts showing his due
diligence in trying to uncover the facts.”).

Here, Defendantsenewedtheir dismissal motioron the grounds that
Plaintiff's claims are time barred aRthintiff hasfailed to state a claim upon
whichrelief may be grantedSeeECF No.17.

B. Statutes of Limitations

I. Defendants Initial 12(b)(6) Motion
Upon examination of Plaintif§ First Amended Complaint,ifhCourt

previouslydecidedhat Plaintiffs claimsaccrued in the summer of 2Q@2hen

ORDER GRANTING DEEENDANTS RENEWED MOTION TO DISMISS-7
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Plaintiff discoveredte mistakenrape conviction on his record. ECF No. 142t
13. This Court declined to apply Washingtart'discovery rulé despitePlaintiff’s
counse€ls insistenceluring oral argument that Plaintiff did ndiscoveruntil 2016
that the rape conviction originated in the Yakima Superior Cadrat 10. This
CourtalsodeterminedhatDefendans assurances that hisiminal record would
be fixeddo not provide &asisunder the equitable tolling doctrine extend the
statute of limitations for fourteen yedyecausdlaintiff did notassert Defendants
intencedto mislead Plaintiff to thwart him from seeking legal redrdasaddition,
Plaintiff could notarticulateanyeffortshe undertook from 2002 through July 25,

2016 to pursue his legal remedyto confirm the corrections were madiel.

Notwithstandingthe Court permitted leave to amend to “set forth sufficient facty

matter ot legal conclusiongo establish either the delayed accrual of the statut;

of limitations or the equitable tolling thereof . . .1d. at 18(emphasis added)
li. Defendants Renewed 12(b)(6) Motion
Having carefully reviewed Plaintif Second Amended Complaiand
liberally construing all facts in the light most favorable to Plaintiff, the Chonuls
that Plaintiffs federabnd state law claimsccrued in the summer of 2002 when
Plaintiff discovered the mistaken rape convictoonhis record SeeOlsen v. Idaho

State Bd. of Med363 F.3d 916, 926 (9th Cir. 2004) (federal civil rights claims

ORDER GRANTING DEEENDANTS RENEWED MOTION TO DISMISS- 8
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accrue “when the plaintiff knows or has reasokrtow of theinjury which is the

basis of the action.{citation omitted)

After Plaintiff s discovery in 200he had three years to assert his 42 U.S.C.

§ 1983 claims.Bagley v. CMC Real Estate Corp23 F.2d 758, 760 (9th Cir.
1991) (citations omitted) (stating that because Section 1983 does not contain it
own statute of limitations, Washington courts apply the tlyese statute of
limitations codified in RCW § 4.16.080(2Butler v. Nat'l Cmty. Renaissance of
California, 766 F.3d 1191, 1198 (9th Cir. 20X the federal courts “apply the
forum statés statute of limitations for personal injury actions, along with the fory
states law regarding tolling, including equitable tolling, except to the extent any
these laws is inconsistent with federal faw. “borrow[ing] no morehan
necessary.”) (citations omitted).

Thenewly assertethctsin Plaintiff s Second Amended Complaint do not
changahe2002accrualdate SeeECF Na. 15at 9, § 3.31 (stating that Plaintiff
“believed” he took stepism 2002to “learn what, and whomtaused the false rape
conviction and that he took care of it).

Turning to the statute of limitations exceptions, the Court also finds that
Plaintiff has not shown that tligscovery rule, equitable tolling doctrine, or the
newly-asserted continuingrt dactrine apply tgoermitthis untimelyaction to

proceed.The Court addresses each in turn.

ORDER GRANTING DEEENDANTS RENEWED MOTION TO DISMISS-9
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First, & to the discovery rul®laintiff continues to assert that he discovere(
his wrongful conviction in 2002, but now alleges that he previously lived in Ska
County in 1997 through 199%ECF No. 15 at4,  3.17. Plaintiffre-alleges his
counsels prior representations that dely coincidentallywent to the Yakima
County Clerks Office becausée lived in Yakima Countgt the time Id.

Plaintiff hypotheg&esthat had he lived in a different county, he would have gone
to that countys clerks office. Id. Plaintiff’' s speculative reasonirtg support his
argument that he did not know, “and it was not reasonable to expect Plaintiff to
know,” that Yakima Conty caused the incorrect rape convictisbelied byhis
interactions withvakima County ECF N@. 15 at 13, { 3.4618 at 25 That is,
Plaintiff claims thahe communicated with a Yakima County Deputy Clerk,
followed the Clerks instructiorto go to the Yakima County Shet#fOffice and
called a number provided by the Cléokfix his record. ECF No. 15 6t7, |
3.17-3.19. Plaintiff was nevepld that he wasithe wrong court or denied
assistance bgnyone employed byakima County Theassertionn his Second
Amended Complaint that it was unreasonable for him to know that the case w3
Yakima Countyactionis nothing more thaa legal conclusion that does not
change the fadhat Plaintiff knew the elements$ bis claimsin 2002 yet simply
chose not to pursue an action with diligence within the applicable statutory

limitation periods

ORDER GRANTING DEEENDANTS RENEWED MOTION TO DISMISS- 10

Sa




10

11

12

13

14

15

16

17

18

18

20

Federal civil rights claims accrue “when the plaintiff knows or has reason
know of theinjury which is the basis of the actionQlsen 363 F.3d at 926
(citation omitted) (emphasis added). That is, “discovery of the injury, not
discovery of thether elementsf a claim, is what starts the clockRotella v.

Wood 528 U.S. 549, 555 (2000A federal civil rights claim can accrue befae
plaintiff knows the identity of the defendarfee Dyniewicz v. United Stat@42
F.2d 484, 486 (9th Cir. 1984Diligence, or a lack thereof, play no part in the
analysis as the burden is on the plaintiff to determine the existence and source
fault within the statute of limitation periodd. (citing Davis v. United State$42
F.2d 328, 330 (9th Cir. 1981)).

Second, and for similar reasons, Plaintiff has not met the requirements fq
equitable tolling which requirestiad faith, deception, oalse assurances by the
defendant and the exercise of diligence by the plaintbeeln re Bonds 165
Wash. 2d 135, 141 (2008)lurality opinion. Importantly,“[c]ourts typically
permit equitable tolling to occur only sparingly, and should not extend it to a
‘garden variety claim of excusable negléctState v. Duvall86 Wash. App. 871,
875 (1997) (quotingrwin v. Department of Veterans Affaid98 U.S. 8996
(1990)).

Although Plaintiff alleges that Defendangtions between 1996 and 2002

were in bad faith antiwith actual malicé, Plaintiff doesnot allege any fact®
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supportthat he exercisedue diligence aftehnis 2002discoveryto pursue his

claims Instead, Plaintifinerely realleges that he had “taken every step possiblg .

.. to learn what, and whom, had caused the issues with his incorrect criminal
history and had done everything he knew of to take care of his false criminal
history.” ECF No. 15 at 11, § 3.3 plain termsPlaintiff elected to rely on
others to fix the erroneous recandtead obringinga cause of actigmnd
assumed-overthenext fourteen yearsthathis record wasorrectlyfixed. See

id. Plaintiff has not alleged facts showingwasprevented fromtimely pursuing
his claims odiligently seeking confirmation that his record was fixed.
Washington courts are “reluctant to apply exceptions to legislative time limits”
because doing savould undercufinality of judgments, encourage untimely filing
and amendments to collateral attacks, and unjustifiably expand the narrow
equitable tolling exceptioh.In Re Bonds165 Wash.2d at 1484 (high burden).
The Court declines to apply equitable tolling taiftiff's federalcauses of action
because, read with the required liberalitgspite the opportunity add new facts
to establish equitable tolling, Plaintéffactualassertions do not permit him to
prove that that statute of limitations should beitadply tolled. Seelablon v. Dean
Witter & Co., 614 F.2d 677, 682¢h Cir. 1980). Plaintiff could have commenced
an action in 2002, but failed to do so until 2016. Equitable tolling simply does 1

apply to the factasserted ithis case.
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Finally, Plaintiff argues that the continuing tort doctrsteould applyto save
his untimely claims. ECF Nos. 15, 18 at ZHuen assuming arguendo thhé
continuing tort doctrine could apply someor all of Plaintiff's state law claims
Plaintiff s42 U.S.C8 1983 claims are the claims for which this Caupendant
jurisdiction restsand the continuing tort doctrine does not apply to those claims
See Carpinteria Valley Farms, Ltd. v. Cty. of Santa Barpba4d F.3d 822, 828
(9th Cir. 2003) Because thstatute of limitations has expired on Plaingff
alleged 81983constitutionaklaims, the Court declines to exercise its
supplemental jurisdiction over Plaintdfstate law claims for the reasons explaing
below.

Construing all facts in Plaintitf Second Amended Complaint liberally and
as truethe Court finds that Plainti§ 42 U.S.C 8§ 1983 claimsccrued in the
summer of 2002Awvhen Plaintiff discovered the mistaken ragaviction Tolling
the statute of limitatiomperiodis not appropriateinder the factaspled Thus,
Plaintiff s42 U.S.C§ 1983 claimsre timebarred.

C. Leaveto Amend

The Ninth Circuit has repeatedly instructed district courts to “grant leave
amend even if no request to amend the pleading was made, unlesspleadirey
could not possibly be cured by the allegation of other fattsgez v. Smitt203

F.3d 1122, 1130 (9th Cir. 200(®n banc) Even when a complaint fails to state a

ORDER GRANTING DEEENDANTS RENEWED MOTION TO DISMISS- 13
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claim for relief, “[d]ismissal without leave to amend is improper unless ie& ¢
that the complaint could not be saved by amendment.”Harris v. Amgen, Ing.
573 F.3d 728, 737 (9th Cir. 200@jtation and quotations omitted) he standard
for granting leave to amend is generdsseFed. R. Civ. P. 15(a)(2) (“The court
shoutl freely give leave when justice so requires.”). In determining whether lea
to amend is appropriate, a court must consider the following five factors: bad fg
undue delay, prejudice to the opposing party, futility of amendment, and wheth
the plainiff has previously amended the complaibinited States v. Corinthian
Colls.,655 F.3d 984, 995 (9th Cir. 2011).

The Court previously forewarned Plaintiff that he must alleges which
would supporttolling the statute of limitationsECF No. 14 at 17. The Cowalso
cautioned Plaintiff that htmust plead with particularity the circumstances
surrounding the concealment and state facts showing his due diligence in tryin
uncover the facts Rutledge576 F.2dat 250. However Plaintiff offered no facts
showing that he diligently attempted to pursue a legal remedy until 2016, or thé
was prevented from doing so.

Against this backdrophe Court finds that grantinturtherleave toamend is
no longerappropriate First, althoughthe Court finds no indication of bad faith or
undue delawt this early stage in the proceediritye,Court finds amendment

would befutile and, thus, prejudicial to Defendan®&lthough Plaintiff has alleged

ORDER GRANTING DEEENDANTS RENEWED MOTION TO DISMISS- 14
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detailed facts in hiengthySecond Amended Complaint, none cure the lapsed
statute of limitationproblemnor provide a tolling basisThe Court camo longer
conceive ofanyadditional facts that could provide support Raintiff’s untimely
claims. Furtherleave to amen®@laintiff s Second AmetredComplaintis no
longer warranted.

D. Supplemental Jurisdiction

A federal court has supplemental jurisdiction over pendent state law clairn
to the extent they arso related to claims in the action within [the cosjrbriginal
jurisdiction that they fornpart of the same case or controversy . .28’U.S.C.
81367(a). “A state law claim is part of the same case or controversy when it
shares acommon nucleus of operative faatith the federal claims and the state
and federal claims would normally be tried togethd&&hrampour v. Lampert
356 F.3d 969, 978 (9th Cir. 2004) (citation omitte@nce the court acquires
supplemental jurisdiction over state law claims, § 1367(c) provides that the coy
may decline to exercise jurisdiction if

(1) theclaim raises a novel or complex issue of State law, (2) the

claim substantially predominates over the claim or claims over which

the district court has original jurisdiction, (3) the district court has

dismissed all claims over which it has original jurisdiction, or (4) in

exceptional circumstances, there are other compelling reasons for
declining jurisdiction.
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28 U.S.C. § 1367(c). Indeed, “[i]n the usual case in which all fetresatlaims
are eliminated before trial, the balance of factors . . .peilit toward declining to
exercise jurisdiction over the remaining st claims.” Carnegie-Mellon Univ.
v. Cohill, 484 U.S. 343, 350 n.7 (198&)persededn other groundby statute as
stated inSanford v. MemberWorks, 1n625 F.3d 550, 5619¢h dr. 2010; see
also Acri v. Varian Assag Inc,, 114 F.3d 999, 1001 (9th Cir. 1997) (en banc).
Here, the Court declines to retain supplemental jurisdiction for several
reasons. First, the Court has determined that Plasmtdfieral claims over which
the Court had original jurisdicticare time barred. Thisiggers the Couts
discretion to declinexercisingsupplemental jurisdiction. 28 U.S.C. § 1367(c)(3)
Ove v. Gwinn264 F.3d 817, 826 (9th Cir. 2001) (finding that a district court did
not abuse its discretion by declining to exercise supplemental jurisdiction over
remaining state law claims when federal claims were dismissed).
Second, because this case is still at the early stages of litijagiparties
will not begreatlyinconvenienced by the Coistdecision to decline jurisdiction.
Third, state couris a particularlyappropriate forum in which to address
Plaintiff’s remaining state law claims because those claims are governed by st
law. The values of judicial economy, convenience to the parties, fairness, and
comity would be no more advanced by retaining the case in this Court than by

parties resolving thstate law claims in state court.
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For all of these reasons, the Court declines to exercise supplemental
jurisdiction over Plaintiffs remaining state law claim&ee28 U.S.C. 81367(c)(3).
ACCORDINGLY, IT IS HEREBY ORDERED:

1. Defendats’ RenewedMotion to Dismiss Plaintiff's Second Amended
Complaint(ECF No. ) is GRANTED in favor of Defendarston
Plaintiff’s claims brought undet2 U.S.C. § 198, andDENIED as moot
as to Plainff’ s remaining state law claims; and

2. Plaintiff's state law claims a2ISMISSED without prejudice.

The District Court Executive is directed to enter this Order, entigndent
accordingly, provide copies to counsel, and close the file.

DATED: July 28, 2017

ChiefUnited States District Judge
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