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Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Feb 09, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

TAMMY BLANCHARD , No0.1:17~CV-03057JTR
Plaintiff, ORDER GRANTING
DEFENDANTS MOTION FOR
V. SUMMARY JUDGMENT
COMMISSIONEROF SOCIAL
SECURITY,
Defendant.

BEFORE THE COURT are crossnotions forsummaryjudgment. ECF
Nos. 14, 15. Attorney D. James Treepresentammy BlanchardPlaintiff);
Special Assistant United States Attorrizgnielle R. Mroczekepresents the
Commissioner of Social Security (Defendanthe parties have consented to
proceed before a magistrate juddeCF No.3. After reviewing the administrative
recordand briefs filed by the parties, tR@eurt GRANTS Defendans Motion for
Summary Judgment a@ENIES Plaintiff's Motion for Summary Judgment.

JURISDICTION

Plaintiff filed applicatiors for Supplemental Security Income (S&hd
Disability Insurance Benefit®IB) on November 30, 2012Tr. 231, alleging
disability since February 18, 2011r. 20411, due totumors in her uterus, hernia,
depression, and anxietyr. 234. The applicatios weredenied initially and upon
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reconsiderationTr. 11832, 13545. Administrative Law Judge (ALJyirginia M.
Robinsorheldahearing on February 25, 2046d heard testimony from Plaintiff
and vocational expert, Trevor Duncafr. 37-67. The ALJ issue@n unfavorable
decision orAugust 13, 2015Tr. 19-30. The Appeals Council denied review on
January 24, 2017Tr.1-6. The ALJ’s August 13, 201d&ecision became the final
decision of the Commissioner, which is appealable to the district court pursuan
42 U.S.C. § 405(g)Plairtiff filed this action for judicial review oiMarch 28,
2017 ECF N@. 1, 5.

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parties. They are only briefly summarized
here.

Plaintiff was48 years old at the alleged date of onsét. 204. Her highest
level of education was the ninth grade, completed in 197835. Herreported
work history includes the jobs of cook, housekeeper, packer, router, and shift
manageant afast food restaurantlTr. 236 Plaintiff reported thashe stopped
working onJanuary 10, 2010ue toherconditions stating that she “was
experiencing depression and unexplained physical’pdin 234

STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésidrews v. Shalaleb3 F.3d 1035,
1039 (9th Cir. 1995). Th€ourt reviews thédLJ’s determinations of law de novo,
deferringto a reasonablimterpretation of thetatutes.McNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000). The decisidrttee ALJ may be reversed only if it is
not supported by substantial evidence or if it is based on legal &aokett v.

Apfel 180 F.3d 1094, 1097 (9th Cir. 1999). Substantial evidence is defined as
being more than a mere scintilla, but less tharepgrderanceld. at 1098. Put
another way, substantial evidence is such relevant evidence as a reasonable n
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might accept as adequate to support a conclusikichardson v. Peralgg02
U.S. 389, 401 (1971). If the evidence is susceptible to more than one rational
interpretation, the court may not substitute its judgment for that of the ALJ.
Tackett 180 F.3d at 10971f substantial evidencgupportghe administrative
findings,or if conflicting evidence suppara finding of either disability or nen
disability, the ALJs determination is conclusiv&prague v. Bower812 F.2d
1226, 122930 (9th Cir. 1987).Nevertheless, a decision supportecshbigstantial
evidence willbe setaside if the proper legal standards were not applied in
weighing the evidence and making the decisiBrawner v. Secretary of Health
and Human Service839 F.2d 432, 433 (9th Cir. 1988).
SEQUENTIAL EVALUATION PROCESS

The Commissioner has establishedva-tep sequential evaluation process
for determining whether a person is disabled. 20 C.BR08.1520(a),
416.920(a)seeBowen v. Yuckerd82 U.S. 137, 14@2 (1987). In steps one
through four, the burden of proof rests uplaclaimant to estaidh a prima facie
case of entitlement to disability benefitBacketf 180 F.3d at 10989. This
burden is met ondhe claimantestablisiesthatphysical or mental impairment
preventherfrom engaging irherprevious occupations. 20 C.F.R. 8§
404.1520(a)(4), 416.920(a)(4). thfe claimant cannot dberpast relevant work,
the ALJ proceeds to step five, and the burden shifts to the Commissioner to sh
that (1) the claimant can make an adjustment to other w&ntk(2) specific jobs
exist in the national economy whidhe claimant can performBatson v. Comm’r
of SocSec. Admin.359 F.3d 1190, 11934 (9th Cir. 2004). Itheclaimant
cannot make an adjustment to other work in the national economy, a finding of
“disabled is made.20 C.F.R88 404.1520(a)(4y), 416.920(a)(4)).

ADMINISTRATIVE DECISION

OnAugust 13, 2015the ALJissued a decision finding Plaintiff was not

disabled as defined in the Social Security Act.
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At step one, the ALfbund Plaintiff had not engaged in substantial gainful
activity since February 18, 20]lthe alleged date of onset. Pd.

At step twothe ALJdeterminedPlaintiff had thefollowing severe
Impairments:degenerative disk disease; affective disorded; @ersonality
disorder Tr. 21,

At step three, the ALJ found Plaintdfd not have an impairment or
conbination of impairments that met medicallyequaédthe severity obne of
the listed impairments. T22.

At step four, he ALJ assessdelaintiff’s residual function capaciignd
determined sheould perform a full range of work atlightexertional level with
the following limitations:

lift/carry up to 20 pounds occasionally, 10 pounds frequently; stand or
walk for approximately sihours andsix for approximately six hours
per eight hour worlday with normal breaks; occasionally climdmps

or stairs; never climb ladders, ropes,soaffolds; occasionally stoop,
kneel, and crouch; never crawl; no overhead reaching tivghright
uppe extremity, but otherwisenlimited; avoid concentrated exposure
to excessive vibration and workplace hazards such as working with
dangerous machinery working at unprotected heights. She is able to
perform simple, routine tasks with ordyperficial interaction with co
workers and the public, with no extensive teamwork.

Tr. 24. The ALJ identified Plaintiff's past relevant work as fast food worker and
fast food manageand oncludedthat Plaintiff wasnotable to perfornthis past
relevant work. Tr29,

At step five, the ALJ determined that, considering Plaintiff's age, educatiq
work experience anaesidual functional capacity, and based on the testimony of
the vocational expert, there were other jobs that exist in gignifnumbers in the
national economy Plaintiff could perform, including the jobbaifisekeeper,
production assembler, and hand packader30. The ALJconcluded Plaintiff
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was not under a disability within the meaning of the Social Security Act at any
time from February 18, 2011hroughthe date of the ALJ’s decisiond.
ISSUES
The question presented is whether substantial evidence supports the ALJ’s

decision denying benefits and, if so, whether that decision is based on proper legal

standards. Plaintiff contends the ALJ erred by (1) failing to properly weigh the
medical source opinions and (2) failing to properly address Plaintiff's symptom
statements.

DISCUSSION
1. Medical Opinions

Plaintiff argues the ALJ failed to properly consider and wéighmedical
opiniors expressed by.H. Palmatier, M.D., Aaron Burdge, Ph.D, Glenda
Abercrombie, ARNPRichard Price, M.Q.David W. Millett, M.D., and James
Haynes, M.D.ECF No.14 at5-16.

In weighing medical source opinions, thkJ should distinguish between
three different types of physicians: (1) treating physicians, who actually treat the
claimant; (2) examining physicians, who examine but do not treat the claimant;
and (3) nonexamining physicians who neither treat nor examine the claimant.
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995Yhe ALJ should give more
weight to the opinion of a treating physician than to the opinion of an examining
physician. Ornv. Astrug495 F.3d625,631(9th Cir. 2007) The ALJ should ige
more weight to the opinion of an examining physician than to the opinion of a
nonexamining physiciarid.

When a physicidis opinion is not contradicted by another physician, the
ALJ may reject the opinion only fdclear and convincirigreasons.Baxer v.
Sullivan 923 F.2d 1391, 1396 (9th Cir. 1992)/hen a physicidis opinion is
contradicted by another physician, the ALJ is only required to présjokcific
and legitimate reasoh$or rejecting the opinion of the first physiciaMurray v.
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Heckker, 722F.2d 499, 502 (9th Cir. 1983).

A. T.H. Palmatier, M.D.

On February 26, 2010, Dr. Palmatiersigned a treatment note rating
Plaintiff's employability as “[s]he is released to very modified sedentary work
status.” Tr. 684.The ALJ did not discuss this statement in her opinielaintiff
argues the ALJ's failure to address the statement was an EZ67No. 14 at 6.

Social Security Ruling (S.S.R.) 8p states thahe residual functional
capacity assessment “must alwagsisider and address medical source opinions
If the [residual functional capacitygssessment conflicts with an opinion from a
medical source, the adjudicator must explain why the opinion was not adopted
However, he Ninth Circuit has also held thaedical opinions predating the
alleged onset of disability are of “limited relevanc&€armickle v. Comm’r, Soc.
Sec. Admin.533 F.3d 1155, 1165 (9th Cir. 2008)arzecha v. Berryhill692 Fed.
Appx. 859, 860 (9th Cir. 2017)

Considering the opiniopredates Plaintiff's alleged sat datdy a yearany

error that may have resulted from the ALJ’s failure to discuss the opinion in her

decision is harmless as the statement is of limited relev&@e® Tommasetti v.
Astrue 533 F.3d 1035, 1038 (9th Cir. 2008) (An error is harmless when “it is clg
from the record that the . . . error was inconsequential to the ultimate nondisab
determination.”). Additionally, the treatment note wassigmed by Nurse
Abercrombie, Tr. 684, who the ALJ provided ddly sufficient reasons for
discounting her opinionSee infra.

B. Aaron Burdge, Ph.D.

On November 8, 2012, Dr. Burdge completed a Psychological/Psychiatri
Evaluation form for the Washington Department of Social and Health Services
(DSHS) Tr.720-24. Dr. Burdge administered a Trails Making Test, a Hamilton
Rating Scale for Depression (HAM), aHamiltonRating Scale for Anxiety
(HAM-A), and aPersonality Assessment Inventory (PAI). Tr. 721. Additionally
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he completed a Mental Status Exam. 7R4. Following all this testing, Dr.
Burdge opined that Plaintiffad severe limitations in the abilities to complete a
normal work day and work week without interruptions from psychologically bas
symptoms and maintain appropriate behavior at work. 8. Additionally, Dr.
Burdge found Plaintiff had a marked limitationtimo areas of mental functioning
and a moderate limitation in s&teas ofmental functioning. Tr. 7223.

The ALJ gave Dr. Burdge’s opinion “minimal weight” because (1) the
mental status examination he administered was entirely normal except for men
testing, (2) he provided no explanation for the boxes he checked, (3) Plaintiff d
not present to him, and (®)aintiff was not receivingnental health treatment at
the time of the evaluation. Tr. 28.

First, the ALJ found that Plaintiff's fairly normal mental status exam

administered by Dr. Burdge was inconsistent with the boxes he checked on the

form. Tr. 28. Internal inconsistencies between a provider’s testing and opinion
a clear and convincing reason to discountdpsnion. Bayliss v. Barnhart427

F.3d 1211, 1216 (9th Cir. 2005However,as Plaintiff assertshe mental status
exam was one of several tests administered by Dr. Burdge. ECF No.-18.at 9
The ALJ failed toaddress Plaintiff's severe and moderate results on the-BAM
and the HAMA. Tr. 721. Additionally, Plaintif§ PAI profile showed a
combination of hopelessness, agitation, confusion, and stress” and “may place
respondent at increased risk for g&fm.” Id. However, if the evidence is
susceptible to more than one rational interpretation, the court may not substitut
judgment for that of the ALBee Tackettl80 F.3d at 1097. Here, there are
normal results to support the ALJ’s finding thagrénwere inconsistencies betweel
the examination results and the opini@eeTr. 721 (normal results on the Trails
Making Tests A and B); Tr. 724 (normal speech, Plaintiff was alert and attentiv
and appeared to put forth adequate effort, affect wagwent thought process
and content was normal, orientation was normal, perception was normal, fund
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knowledge was normal, concentration was normal, abstract thinking was norm
and insight and judgement was normal).

Second, the ALJ found that Dr. Burdigded to provide an explanation for
the boxes he checked. Tr. 28n ALJ may reject checkhe-box reports that do
not contain any explanation of the bases for their conclusi©reme v. Shalala
76 F.3d 251, 253 (9th Cir. 1996). The Ninth Circuit has found that ehedhox
forms that are “supported by numerous records” are “entitled to weight that an
otherwise unsupported and unexplained cHek form would not merit.”
Garrison v. Colvin 759 F.3d 995, 1013 (9th Cir. 2014hlere, there are no
treatment notes from Dr. Burdge to support the opinion reflected on his form.
While Plaintiff asserts that the information contained on the form support the
limitations opinedsuch as the abnormal test results discussed aB&@FFENo.14 at
9-10, there are also enough normal findings to support the Aletsrmination
that the limitations are unsupporteti. 721, 724.For this reasorthe Court will
not disturb the ALJ’s treatment of Dr. Burdgejsinion. See Tackettl80 F.3d at
1097. Third, the ALJ found that “it does not appear that the claippeegented to
Dr. Burdge, so there are no clinical notes to support his limitations.” Tr. 28. It
unclear here what the ALJ is asserting. If the ALdsserting that Plaintiff was
not physicallyexamined by Dr. Burdge, this inconsistent with Dr. Burdge’s
statements that Plaintiff “lookezhsualanddisheveledn dress,” Tr. 724,
supporting the fact that Dr. Burdge actually observed Plaintiff. If the ALJ is
asserting that Dr. Burdge was not treating Plaintiff, this is adigpositive issue
as the ALJ is required to address all medical source opir#0rS,F.R. 88
404.1527(c); 416.927(cand the ALJ must providather clear and convincing or
specifc and legitimate reasons for rejecting a provider’s opinion whether he is 4
treating or an examining physicidrester 81 F.3dat 83. Therefore, this reason
Is not legally sufficient to support discounting Dr. Burdge’s opinion.

Fourth, the ALJ found that Plaintiff was not receiving mental health
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treatment at the time of the evaluation. Tr. 28. The Ninth Circuit has found ths
lack of treatment may support a finding that Plaintiff's reported sympéoens
unreliableFair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989t a lack of
treatment is not an indication that a provider’s opinion is unreliable. Therefore,
this not legally sufficient to supptodiscounting Dr. Burdge’s opinion.

While the ALJ may have erred iwo of the four reasons provided for
discounting Dr. Burdge’s opinion, he did provis reasos that weresupported
by substantial evidence and met the clear and convincing standard. Téeaejo
errorsresulting from the ALJ’s flawed reasons for the wejgfuvided toDr.
Burdge’s opinion are harmlesSee Tommaset®33 F.3dat 1038 (An error is
harmless when “it is clear from the record that the . . . error was inconsequenti
the ultimate nondisability determination.”).

C. Glenda Abercrombie, ARNP

OnJuly 9, 2010, Nurs@bercrombiecompleted a Functional Assessment fg
DSHS in which she opined that Plaintiff could stand for two to four hours in an
eight hour work day, sit for four to six hours in an eight hour work dayiftéen
pounds occasionally, and lift five pounds frequen®e further opined that
Plaintiff had moderate limitations in the abilities to sit, stavalk, lift, handle,
and carry and was restricted in her abilities to bend, climb, crouch, handle, kne
pull, push, reach, sit and stoop. Tr. 6%he then opined that Plaintiff's overall
work level was limited to sedentarid.

The ALJ did not find Nursé&bercrombie’sopinion persuasive because (1)
she had referred Plaintiff to another provider to treat her s@ioeddnplaints
several times and Plaintiff failed to follow through the referral so Nurse
Abercrombiecompleted the DSHS forfmerself (2) her opinion was inconsistent
with the record, (3) her opinion was internally inconsistent, and (4) she relied o
Plaintiff selfreports.

Ms. Abercrombies a nurse practitioner and, therefore, is not an acceptab
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medical sourceSee20 C.F.R. 88 404513(a), 416.913(a) (2016)Generally, the
ALJ should give more weight to the opinion of an acceptable medial source thg
the opinion of an “other source,” such asuase practitioner20 C.F.R. 88
404.1513, 416.913 (2018)An ALJ is required, however, to consider evidence
from “other sources,” 20 C.F.R. 88 404.1513(d), 416.913(d) (Z0E8)fo how an
impairment affects a claimant’s ability to worl§prague 812 F.2d at 1232An

ALJ must give “germane” reasons to discount evidence from “stheces.”
Dodrill v. Shalalg 12 F.3d 915 (9th Cir. 1993)

The reasons the ALJ provided for rejecting Nurse Abercrombie’s opinion
meet the germane standai®he did instruct Plaintiff seek treatment from anothe
provider for the shoulder complaints. 888, 899, 905 Only upon Plaintiff
reporting that she would lose her benefits unless the DSHS forms were compleg
was Nurse Abercrombie willing to complete the forms. Tr. 905. Additionally, th
form appears internally inconsistent with Nurse Abercrentudlicating there were
no postural restrictions on page two of the form, Tr. 690, and then finding postt
restrictions present on page four of the form, Tr. 692. While Plaintiff argues tha
these are not inconsistent determinagj&CF No. 14 a13-14, the germane

'0On March 27, 2017, these regulations were amended and the definitions
an acceptable medical source now appear in 20 C.F.R. 88 404.1502(a), 416.9(
and in claims filed with the agency after March 27, 2017, a nurse practitioner w
be considered an acceptable medical sousaece Plaintiff filed this claim in
2012, this new rules not applicable.

20On March 27, 2017, these regulations were ameadddnstructions on
how to weigh evidence for cases filed before March 27, 2017 now ap€ar in
C.F.R. 88 404.1527, 416.927.

30n March27, 2017, these regulations were amended and the instruction
how to weigh “other sources” now appea@tC.F.R. 8§104.1527(f), 416.927(f).
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standard is the lesser of the three standards and Tiadegtt if there is evidence

to support either outcomthe court may not substitute its judgment for that of the
ALJ. Therefore, the Court will not disturb the ALJ’s treatmenritiofse
Abercrombie’s opinion.

D. Richard Price, M.D., David W. Millett, M.D., and James Haynes,
M.D.

On February 19, 2010, BrPrice, Millett, and Haynesvaluated Plaintiff for
the Washington Department of Labor and Industries. Tr5542'hey diagnosd
Plaintiff with a “[c]ervical strain and buttock contusion relative to the industrial
injury of January 7, 2009” and “[a]Jdministratively accepted dislocated thoracic
vertebra and lumbar sprain.” Tr. 648hey stated that based on the examination
“there is no objective evidence of any abnormality relative to this industrial injur
to support the patient’s ongoing complaints of pain and disability.” Tr. A8y
went on to recommend that her industrial claim be closed as there was no objeg
basis b indicate a rating for the lumbar spine. Tr. 650the psychological
evaluation, Plaintf denied any mental or emotiorsfmptoms. Tr. 654.

In the her decision, the ALJ gave these doctors some weight, finding that
subsequent imaging revealed a shoulder impingement and some mild findings
degenerative disk disease. Tr. Plaintiff alleges that the opinion was internally
inconsistent, lacking in significant information, and only concerned her work
related injury. ECF No. 14 at 4&. However,he ALJ considered the
outstanding evidence not available to Drs. Price, Mildett| Haynesndonly
assigned some weight to the opinidir. 27. Here, the ALJ provided an
explanation for the weight provided and did not errorantteatment of this
opinion.

2. Plaintiff's Symptom Statements

Plaintiff contestshe ALJs determination that her symptoms statements ar

less than fully credible ECF No.14 at 16-20.
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It is generallythe province of the ALJ to make credibility deterations
Andrews 53 F.3dat 1039 butthe ALJs findings must be supped by specific
cogent reason&ashad v. Sullivarf03 F.2d 1229, 1231 (9th Cir. 1990). Absent
affirmative evidence of malingering, the AkJeasons for rejecting the claimant
testimony must béspecific, clear and convincirig.Smolen vChater, 80 F.3d
1273, 1281 (9th Cir. 1996)ester 81 F.3dat 834 “General findings are
insufficient: rather the ALJ must identify what testimony is not credible and wh
evidence undermines the claimantomplaints. Lester 81 F.3d at 834

The ALJ found Plaintiffless than fully credible concerning the intensity,
persistence, and limiting effects afitsymptoms.Tr. 25. The ALJ reasoned that
Plaintiff was less thafully crediblebecausd€1) her statements are not

corroborated by the objective medical evidence, (2) her treatment has been “s¢

(3) there is evidence that Plaintiff oveated symptoms, (4) there are
inconsistencies in the record, and (5) she has a sporadic work history-2Tr. 25

A. Objective Medical Evidence

The ALJ'sfirst reason for finding Rintiff less than crediblaghat Plaintiffs
symptoms are not supported by objective medical eviddmc2s, is a specific,
clear, and convincing reason to undermine Plaintiff's credibility.

Although it cannot serve as the sole ground for rejecting a claisnant’
credibility, dojective medical evidence is eetevant factor in determining the
severity of the clanant’s pain and its disabling effectsRollins v. Massanayi261
F.3d 853, 857 (9th Cir. 2001Here, the ALJ cited to multiple normal imagining
results and diagnoses of only minor conditions, such as sprains. Tr. 25. Plain{
argues that he ALJ reads indicating limitation range of motion, hyperreflexia or
hypertonicity, slow gdj decreased sensation, tingling, or numbness, spasms, ar
positive exam results indicating impairments. ECF No. 14 aHbivever, f the
evidence is susceptible to mdhan one rational interpretation, the court may not
substitute its judgment for that of the ALTackett 180 F.3d at 1097As both the
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ALJ and Plaintiff pointed out, there is evidence to support both conclusions.
Therefore, the Court will not disturbe ALJ’s determination.

B. Treatment

Next, the ALJ found tha®laintiff's “[tjreatment has also been scant.” Tr.
25.

Noncompliance with medical care or unexplained or inadequately explair
reasons for failing to seek medical treatment cast doubt on a claimant’s subjec
complaints. 20 C.F.R. 88 404.1530, 416.934)r v. Bowen 885 F.2d 597, 603
(9th Cir. 1989)Macri v. Chater 93 F.3d 540, 54 (9th Cir. 1996) (finding the
ALJ’s decision to reject the claimant’s subjective pain testimony was supporteq
the fact thathe claimant was not taking pain medicatiom). coming to this
conclusion, he ALJacknowledged tht Plaintiff lacked private medical insurance,
but found thashe was receiving state beneétwd this would “likely gave her
access to cark Tr. 25citing Tr. 675 Plaintiff alleges that the ALJ’s
determination is not supported by substantial evidesdeere were reasonable
explanationdy Plaintiff for her missed appointmeniscluding the fact that
Plaintiff's car was totaledECF No.14 at 19.

The record shows that Plairitifas scheduled to be seen at the
Rehabilitation Institute of Washington on May 4, 20T0. 682. On April 23,
2010Plaintiff was informedf the upcoming appointment and of the fietther
expensesould be reimbursed. Tr. 681n May 14, 2010 she reported that she
was involved in a car accident on Tuesday that rendexedar unreliabland
missed the appointment. Tr. 680. However, the Tuesday prior to May 14, 201
was May 11, 2010, after the appointment scheduled for May 4, 2010. Regardls
she reported she would get a ride to a new appointment on May 20, 20880.Tr
However, she missed the May 20, 210 appointment and failed to call the facility
inform them that she could not attend. Tr. 678. As such, Plaintiff’'s argument

ed
live

2SS,

/ to

regarding the lack of transportation is unsupported. The Court will not disturb the
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ALJ’s determination.

The ALJ also found that Plaintiff failed to seek treatment for her mental
health symptoms. Tr. 26. The Nirtircuit has held thatit is a questionable
practice to chastise one with a mental impairment for the exercise of poor
judgment in seeking rehabilitatioh.Nguyen 100 F.3d at 1465Therefore, the

Court will not hold the failure to seek mental health treatment against the Plaint

However, as discussed abdtie ALJ’s finding that Plaintiff's treatment for her
physical syrptoms were “scant” is supported by the record

C. Over-stated Symptoms

The ALJ found that the record showed Plaintiff had estated her
symptoms by showing evidence of pain behathat a doctor found to be unusual
she described her headaches»aeding the pain aleyet there is no evidence
she went to the emergency room with complaints of headaches, and At the
scores were outside the normal range. T1226

The ALJ firstpointsto a report by Dr. Millett and Dr. Haynes finding
Plaintiff demonstrated “substantial evidence of pain behavior, in that her inabilit
to lift her right shoulder because of discomfort in the right paracervical area
certainly is an unusual finding. | think this is entirely related to pain behavior.
There is nevidence of any underlying neurological abnormality.” Tr. 6%Be
doctors than concluded that Plaintiff was “capable of employmeéat.”

The ALJ also citeto aJuly of 2011 evaluation in whidivo of Plaintiff's
Waddell's signs were positive. Tr. 28ing 717. The NinthCircuit has
specifically held that Waddell signs are not affirmative evidence of malingering
while the test establishes five signs of nonorganic low back paioes not
distinguish between mabering andosychological conditionsWick v. Barnhart
173 Fed. Appx. 597, 599 (9th Cir. 2006jowever, the positive Waddell's signs
considered withPlaintiff’'s demonstration of pain behaviais discussed above, anc
thereports of par exceeding the ten point scaled her PAresultssupports the
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ALJ’s findings as discussed below.

The ALJ therpointsto the record where Plaintiff alleges that her headache

pain exceeds the pain scalgt failed to present at the emergency room with
headache complaints. Tr. 2fling 635, 684686. On July 15, 2009 Plaintiff
presented to an office visit stating her pain was ten out of ten pain in her neck i
shoulders and a headache. Tr. 6@% Januaryl5, 2010 Plaintiff reported ain
office visitthatshe had a migraine headache three timesrdamad the pain
intensity of eleven out of ten. Tr. 686. On February 26, 2010, Plaintiff
complained of pain in her cervical spine with pain radiating up the back of her
head as a twelve out of ten for the three prior days and a nine out of ten on the
of the exam. Tr. 684.

Additionally, the ALJ cited to the PAdcores from November of 2012. Tr.
26-27 citing Tr.731 The section regarding the validity of the testing stated that
“[c] ertain of thes@ndicators fall outside ahe normal range, suggesg that the
respondent may not have answered in a compl&idlyright manner,” and that
Plaintiff “presents with certain patterns or combinations of features that are
unusual or atypical inlinical populations but relatively common among
individuals feighning mental disorder. It isuggested thahe critical items, as well
as certain aspects of the clinical history, be revietwexialuate the possibility of
such distortiori. Tr. 731. This in combination with the other evidence considere
by the ALJ supports the ALJ’s determination.

4. Inconsistencies in the Rcord

The ALJ citedio two inconsistencies in the record that supported her

determination that Plaintiff's symptoms statements were less than fully credible:

(1) that claimant testified she was homeless for the last four years but stated tg
police that she was babysitting her grandchildren in her hom@atidht
Washington Department of Labor and Industries closed her claim despite her
“dramatic complaints.” Tr27. The ALJ may consider “ordinary techniques of
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credibility evaluation, such as the claimant’s reputation for lying, prior inconsist
statements . . . and other testimony by the claimant that appears less than can
Smolen80 F.3d at 1284.

At the hearing, Plaintiff testified that she had been homeless for four years.

Tr. 42. Havever,a Police Report dated May 30, 2013 describes a domestic
dispute stemming from Plaintiff watching childraha residencand the children’s

parents failing to pay meesulting in the electricity to the home being shut off. Tr.

621-22. This would indicate that Plaintiff had a residence in which she could
watch children and was responsible for paying bills associated with the residen
Plaintiff argues that this record is not inconsistent with her claims of homelessn

alleging that it does not prove Plaintiff owned or rented the residence. ECF Na.

at 19. However, the fact that Plaintiff alleged that she was unable to pay the pf
bill because she was not gdor the time she spent babysitting is inconsistent wit
Plaintiff’'s claims of merely coucburfing. Therefore, this inconsistency supports
the ALJ’s determination.

The ALJ’s determination that the closure of Plaintiff's claim with the
Washington Department of Labor and Industries as inconsistent witlegeee of
alleged symptoms fails to meet the specific, clear and convincing standard.
Washington State Department of Labor &mdustrieshas a differenset of
requirements for benefits than the So8aturity Administration.SeeWAC 269
17-31001 through 2947-35204. Considering thiswithout more specific
inconsistencies cited by the ALJ, the fact that the case file was closed is not
sufficient to support the ALJ’s determination.

The ALJ alsanentioned that Plaintiff atbutedher physical symptoms to a
fall in 2009, however, the record also showed that she fell twice in 20085 Tr. 2
citing Tr. 806. The ALJ implies that thisepresents an inconsistency between the
record and Plaintiff's statements. However, it is unclear how Plaintiff blaming |
third fall as the cause of her symptoamithe fact that there were two previous
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falls was inconsistentAs such, thisllegedinconsistency found by the ALJ is not
sufficient to support her detamation.

5. Work History

The ALJ found that Plaintiff's sporadic work history indicated that her
“barriers to work predated her alleged disabling conditions,” that she provided
inconsistent reasons for leaving her previous employment, and that shre had a
overpayment with the Washington State Employment Sedbepartment serving
as “a disincentive to work unrelated to her impairments.” Tr. 27.

The ALJ’s determination that Plaintiff's sporadic work histshpwed that
barriers to work predated her allelgdisabling conditions is a legally sufficient
reason to find her symptom statements unreliaBle ALJ finding that a claimant
had a limited work history and “ha[d] shown little propensity to work in her
lifetime” meets thespecific, clear, andtandard Thomas v. Barnhay278 F.3d
947, 959 (9th Cir. 2002). Plaintiff's work history shows limited income from 199
to 2002 and no income in 2003 and 2004. Tr,21215. Thereforethe ALJ's
reason is both legally sufficient and supported by substavidénce.

The ALJ’s determinatiothat Plaintiff's inconsistent statements regarding
why she left her last place of employment is a legally sufficient reason to
determine her symptom statemenwtseless than fully credibleln determining a
claimant’s credibility, the ALJ may consider “ordinary techniques of credibility
evaluation, such as the claimant’s reputation for lying, prior inconsistent
statements . . . and other testimony by the claimant that appears less than can
Smolen80 F.3d at 1284Upon application, Plaintiff stated that she left her last jg
in January of 2010 because “I was experiencing depression and unexplained
physical pain. It became difficult for me to do the work.” Tr. 28#her
Disability Report for completed for DSHS Plaintiff stated that she stopped work
in December of 2009 because she “was not able to continue with job duties du
my injury, was let go.” Tr. 222. In her hearing testimony, Plaintiff statechtrat
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last job was at Burger King, Tr. 43, and thhe leftthatjob because “[t]here was a
$5 discrepancy in the till. That's what they used for firing me rather than my
medical because | had fallen and gotten hurt.” Tr.B4e statements are
inconsistent, anthe ALJ’s rationale was legally sufficient and supported by
substantial evidence.

The ALJ’s determination that Plaintiff@verpayment with the Washington
State Employment Security Department served as a disincentive to work that W
unrelated to her impairments is not a legally sufficient reason to find her sympt
statements less than fully credible. The fact that a claimant’s wages will be
garnished if she works is insufficient to find her unreliable in her symptom
statements.

In conclusion, the Court will not disturb the ALJ’s determinatitgvhile
some of the reasons the ALJ provided for discounting Plaintiff's symptoms

statements failed to meet the specific, clear and convincing standard, any error

resulting from the ALJ’s reliance on these reassimarmless as she provided
additional reasons that met the standé&@de Carmickles33 F.3d at 1163
(upholding an adverse credibility finding where the ALJ provided four reasons 1
discredit the claimant, two of which were invali@atson 359 F.3d af197
(affirming a credibility finding where one of several reasons was unsupported b
the record)Tommasetti533 F.3d at 1038 (an error is harmless when ‘it is clear
from the record that the . . . error was inconsequential to the ultimate nondisab
determination”).
CONCLUSION

Having reviewed the record and the Ad_findings, the @urtfindsthe
ALJ’'s decision is supported by substantial evidencdraedfharmfullegal error.
Accordingly,IT IS ORDERED:

1. Defendants Motion for Summary JudgmemiCF No. 15, is
GRANTED.
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2. Plaintiff's Motion for Summary JudgmerECF No. 14, is DENIED.

The District Court Executive is directed to file this Order and provide a cq
to counsel for Plaintiff and Defendantudgment shall be entered foDefendant
and the file shall bELOSED.

DATED February 9, 2018 m
N

% JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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