Fields v. Co

10

11

12

13

14

15

16

17

18

19

20

ﬁmsgmmrMSodeeamw

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Feb 12, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
TIMOTHY FIELDS, No. 1:17-cv-03058 MKD

Plaintiff, ORDERGRANTING PLAINTIFF'S
MOTION FORSUMMARY

VS. JUDGMENTAND DENYING
DEFENDANT'SMOTION FOR
COMMISSIONER OF SOGIL SUMMARY JUDGMENT

SECURITY,
Defendant. ECF Na. 15, 16

Doc. 18

BEFORE THE COURTarethe partiescrossmotions for summary
judgment ECFNos.15, 16 The partiexonsented to proceed beforeagistrate
judge ECF No.8. The Court, having reviewed the administrative record and
parties’ briefing, is fully informedFor the reasons discussed below,Gloart
grants in part,Plaintiff's motion (ECF Nol5) anddeniesDefendant’s motion
(ECF Na 16).

JURISDICTION
The Court has jurisdiction over this case pursuant to 42 USS.205(Q),

1383(c)(3).
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STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(@he scope of review under 8 405(g
limited; the Commissioner’s decision will be disturbed “only if it is not suppo
by substantial evidence or is based on legal ertdill’v. Astrug 698 F.3d 1153,
1158 (9th Cir. 2012)“Substantial evidence” mea “relevant evidence that a
reasonable mind might accept as adequate to support a conclusioat”1.159
(quotation and citation omittedtated differently, substantial evidence equat
“more than a mere scintilla[,] but less than a preponderande(quotation and
citation omitted) In determining whether the standard has been satisfied, a
reviewing court must consider the entire record as a whole rather than seatrst
for supporting evidence in isolatiomd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondf the evidence in the record “is
susceptible to more than one rational interpretation, [the court] must uphold
ALJ’s findings if they are supported by inferences reasonably drawn from th
record.” Molina v.Astrue,674 F.3d 1104, 1111 (9th Cir. 201Further, a distric
court “may not reverse an ALJ’s decision on account of an error that is harn
Id. An error is harmless “where it is inconsequential to the [ALJ’s] ultimate

nondisability determination.ld. at 1115 (quotation and citation omittedhe
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party appealing the ALJ’s decision generally bears the burden of establishin
it was harmed Shinsé&i v. Sandersb56 U.S. 396, 4620 (2009).
FIVE -STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considered “disabled” wit
the meaning of the Social Security Aélirst, the claimant must be “unable to
engage in any substantial gainful activity by reason of any medically determ
physical or mental impairment which can be expected to result in death or w
has lasted or can be expected to last for a continuous period of not less tha
months.” 42 U.S.C. 88 423(d)(1)(A); 1382c(a)(3)(/Aecond, the claimant’s

impairment nast be “of such severity that he is not only unable to do his pre\

g that

NiN

inable

thich

N twelve

rious

work[,] but cannot, considering his age, education, and work experience, engage in

any other kind of substantial gainful work which exists in the national econo
42 U.S.C. 88 423(@)(A); 1382c(a)(3)(B).

The Commissioner has established a-ftep sequential analysis to
determine whether a claimant satisfies the above crit€ea20 C.F.R. 88
404.1520(a)(4)(H(v); 416.920(a)(4)(K(v). At step one, the Commissioner
considers the claimant’s work activit0 C.F.R. 88 404.1520(a)(4)(1);
416.920(a)(4)(i) If the claimant is engaged in “substantial gainful activity,” th
Commissioner must find that the claimant is not disab®HC.F.R. 8§

404.1520(b); 416.920(b).
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If the claimant is not engagéud substantial gainful activity, the analysis
proceeds to step twdAt this step, the Commissioner considers the severity o
claimant’s impairment20 C.F.R. 88 404.1520(a)(4)(ii); 416.920(a)(4)(ii) the
claimant suffers from “any impairment or combination of impairments which
significantly limits [his] physical or mental ability to do basic work activities,”
analysis proceeds to step thr&® C.F.R. 88 404.1520(c); 416.920(¢) the
claimant’s impairment does not satisfy this severity threshold, however, the
Commissioner must find that the claimant is not disabBIC.F.R. 8§
404.1520(c); 416.920(c).

At step three, the Commissioner compares the claimant’s impairment
severe impairments recognized bg thiommissioner to be so severe as to pre(
a person from engaging in substantial gainful activa§ C.F.R. 88
404.1520(a)(4)(iii); 416.920(a)(4)(ii)lf the impairment is as severe or more
severe than one of the enumerated impairments, the Commissioner must fif
claimant disabled and award benefigd C.F.R. 88 404.1520(d); 416.920(d).

If the severity of the claimant’s impairment does not meet or exceed th
severity of the enumerated impairments, the Commissioner must pause to 3
the clamant’s “residual functional capacity.” Residual functional capacity (R
defined generally as the claimant’s ability to perform physical and mental wq

activities on a sustained basis despite his limitations, 20 C.F.R. 88 404.1541
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416.945(a)(1)is relevant to both the fourth and fifth steps of the analysis.

At step four, the Commissioner considers whether, in view of the clain
RFC, the claimant is capable of performing work that he has performed in th
(past relevant work)20 C.F.R. 88 404.1520(a)(4)(iv); 416.920(a)(4)(itHthe
claimant is capable of performing past relevant work, the Commissioner mu
that the claimant is not disabled0 C.F.R. 88§ 404.1520(f); 416.920(ff the
claimant is incapable of performing suebrk, the analysis proceeds to step fiV

At step five, the Commissioner considers whether, in view of the claim
RFC, the claimant is capable of performing other work in the national econo
20 C.F.R. 88 404.1520(a)(4)(v); 416.920(a)(4)(™ ma&king this determination,
the Commissioner must also consider vocational factors such as the claima
education and past work experien@® C.F.R. 88 404.1520(a)(4)(v);
416.920(a)(4)(v) If the claimant is capable of adjusting to other work, the
Commissioner must find that the claimant is not disab2IC.F.R. 8§
404.1520(g)(1); 416.920(g)(1)f the claimant is not capable of adjusting to otl
work, the analysis concludes with a finding that the claimant is disabled and
therefore entitledo benefits 20 C.F.R. 88 404.1520(g)(1); 416.920(g)(1).

The claimant bears the burden of proof at steps one through four. aboy
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999f the analysis proceeds t¢

step five, the burden shifts to tB@mmissioner to establish that (1) the claima
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capable of performing other work; and (2) such work “exists in significant
numbers in the national economy.” 20 C.F.R. 88 404.1560(c)(2); 416.960(c
Beltran v.Astrue 700 F.3d 386, 389 (9th Cir. 2012

ALJ’'S FINDINGS

Plaintiff protectively filed an applicatiofor Title Il disability insurance
benefits and Title XVI supplemental security income benefitduly 5, 2013
alleging a disability onset date DeEcember 31, 2009Tr. 211-23,234. The
applicatiors wee denied initially Tr. 141-56, and on reconsideration, T¥59-70.
Plaintiff appeared at a hearing before an Administrative Law Judge (ALI)na
30, 2015 Tr. 45-83. At this hearing, Plaintiff amended his alleged date of on
Octoberl, 2011 Tr. 4951. OnJuly 31, 2015the ALJ denied Plaintiff's claim
Tr. 21-36.

At step one, the ALJ found that Plaintiff has not engaged in substantia
gainful activity sinceOctober 1, 2011Tr. 24. At step two, the ALJ found
Plaintiff has the following severe impairmentsoronary artery disease and chrg
bronchitis Id. At step three, the ALJ found that Plaintiff does not have an
impairment or combination of impairments that meets or medically equals a
impairment Tr. 29. The ALJthen concluded that Plaintiff has the RFC to per
light work, with the following norexertional limitations:

[H]e can frequently balance and climb ramps and stdine claimant
has no limitation [in] stooping, kneeling, crouching or crawlirde
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canoccasionally climb ladders, ropes and scaffoldfe claimant is

limited to frequent reaching, handling and fingering with the left upper

extremity He should avoid concentrated exposure to extreme cold,

fumes, odors, dusts, gases, poor ventilatiorhazdrds such as moving

machinery and unprotected heights
Tr. 29. At step fourthe ALJ found that Plaintifis notable to perforntelevant
pastwork. Tr. 34. At step five the ALJ foundhat there are other jobs that exis
in significant numbers in the national economy tlaintiff could perform within
his assessed RFC, suchashier Il, production assembler, and cleaner
housekeepingTr. 35. On that basis, the ALJ concluded tRdaintiff wasnot
disabled as defined in the Social Security datingthe adjudicative periodid.

OnJanuary 25, 2017, the Appeals Council denied reviewl-6, making
the Commissioner’s decision final for purposes of judicial revieee42 U.S.C.
1383(c)(3); 20 C.F.R§§416.1481, 422.210.

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
him disability insurance benefits under Title Il and supplemental security inc
benefits under TitlXVI of the Social Security AcCtECF No. b. Plaintiff raises
the following issues for this Court’s review:

1. Whether the ALproperly weighed thenedicalopinion evidence;

2. Whether the ALJ properly weighed lay witness statements;

3. Whether the ALJ made a proper step two determination; and

ORDER- 7

5tS

ying

ome




10

11

12

13

14

15

16

17

18

19

20

4. Whether the ALJ properhyweighedPlaintiff’'s symptom claims
ECF No. 15 at.

DISCUSSION
A.  Medical Opinion Evidence

Plaintiff contends the ALJ erred by failing to consitlex opinionof Sandrg
Elsner, LCSWandby improperly weighing the opinions of David Lindgréu.D.
and Vengopal Bellum, M.DECF No. 15 at 43.

There are three types of physiciah€) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant
(examiningphysicians); and (3) those who neither examine nor treat the clail
but who review the claimar#t file (honexamining or reviewing physiciaris).
Holohan v. Massanar246 F.3d 1195, 12602 (9th Cir. 2001) (brackets omitte
“Generally, a treating phiggan’'s opinion carries more weight than an examini
physicians, and an examining physiciagropinion carries more weight than a
reviewing physiciats.” Id. “In addition, the regulations give more weight to
opinions that are explained than to those &na not, and to the opinions of
specialists concerning matters relating to their specialty over that of
nonspecialists. Id. (citations omitted).

If a treating or examining physicianopinion is uncontradicted, an ALJ n

reject it only by offeringclear and convincing reasons that are supported by
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substantial evidence.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

“However, the ALJ need not accept the opinion of any physician, including 4

treating physician, if that opinion is briebrclusory and inadequately supporte

by clinical findings: Bray, 554 F.3dat1228 (internal quotation marks and
brackets omitted):If a treating or examining doct@ropinion is contradicted by
another doctds opinion, an ALJ may only reject it by providing specific and
legitimate reasons that are supported by substantial evitleBagliss 427 F.3d &
1216 (citingLester 81 F.3d at 83@31).

1. Ms. Elsner

OnMay 11, 2012Sandra Elsner, LCSW completedacumentation
Request for Medical or Disabilitgonditionfor the Washington State Departme
of Social and Health Services (DSHSY. 531-:34. On the form, Ms. Elsner stal
that Plaintiff had major depressive disorder and opined that Plaintiff wakuna
participate in work activities or activities related to preparing for and looking
work by checking the box next tbe numbeeero as the total number hours
Plaintiff could perform these activitiedr. 531 She stated that Plaintiff “report
problems being around people and constant rumination about past, present

future which likely interferes with ability to participate in work activitie$d:

P~

~

At

Nt

ed

b

for

92)

and

She opined that Plaintiff's condition should be reassessed in six to twelve months

Tr. 533.
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Ms. Elsner does not qualify as an acceptable medical so8s=20 C.F.R.
88 404.1502416.902* (Acceptable medical sources are licensed physicians

licensed or certified psychologists, licensed optometrists, licensed podiatrist

s, and

gualified speecianguage pathologists.An ALJ is required to consider evidence

from nonacceptable medical source20 C.F.R. §404.1527(f) 416.927(f An
ALJ must give reasons “germane” to each source in order to discount evide
from nonacceptable medical soces Ghanim v. Colvin763 F.3d 1154, 1161 (¢
Cir. 2014).

The ALJ’s decision fails to address Ms. Elsner’s opinion by nage,
exhibit, or by date Tr. 21-36. As Plaintiff's treating mental health counselor, N
Elsner’'sopinion constituted relevant and probative evidence that the ALJ wa
required to discussSee Vincent v. Heckler39 F2d 1393, 1395 (9th Cid984)
(the ALJ must explain the rejection of all relevant and probative evidence)

Considering Ms. Elsner’spmnion was not reflected in the RFC determination,

! Prior to March 27, 2017, the definition of an acceptable medical sour|
was located at 20 C.F.B§404.1513416.913

2 Prior to March 27, 2017, the requirement that an ALJ consider evider
from nonacceptable medical sources was located at 20 (88 404.1513(d),

416.913(d).
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was rejected without comment, which is err@0 C.F.R. § 404.1527(f)
416.927(f)® Defendant asserts that any error from the ALJ’s failure to addre

Elsner’s opinion is harmledsr three reasus: (1) heiopinion addressean issue

5S Ms.

reserved to the ALJ; (2) she opined the condition was temporary; and (3) she is not

an acceptable medical sourdeCF No. 16 at 41. These reasons are insufficignt

to support a finding of harmless error.

First, Defendant asserts that Ms. Elsner’s opinion addresses an issue
reserved to the ALJ, so her opinion “added noting material to the analysis.”
No. 16 at 9 Defendants accurate that whether or not a claimant is disaklad i
issue reserved for thLJ and is, therefore, not a medical opinion and not due
special significance20 C.F.R. 88 404.1527(d); 416.927.(djowever,Ms.
Elsner’s opinioraddressing thkours Plaintiff would be capable pérforming

basicwork activitiesare considered functionapinions and must be addressed

3 Prior to March 27, 2017, the requirement to addressacoaptable
medical sources was reflected in S.S.R0Bf, 2006 WL 2329939 (August 9,
2006) which required Social Security tonsider‘all relevant evidence in the c3
record,” including medical sources wkerenot consideredcceptable medical

sources.
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the ALJ See Hill] 698 F.3cat1160 (a treating physician’s statement that the
claimant would be “unlikely” to work full time was not a conclusory statemen
those described in 20 C.F.§§404.1527(d)416.927(d).

Second, Defendant asserts that the opined limitations were temporary
therefore did not meet the durational requirement for disabH§F No. 16 at 1
Ms. Elsner did not state how long she expected Plaintiff's condition to last, &
stated that hehould be reassessed in six to twelve moninis533 Despite
Plaintiff's assertions otherwise, the opinion gives no indication that Plaintiff’s
Impairments were expected to improve, it simply provided treatment
recommendations and a recommendation to reassess Plaintiff in the future
531-34. As such, the ALJ was required to address the opinion and make a
determination as to whether the impairments met the durational requirerAag
assertion at this poinltat the opinion failed to meet therdtional requirements |
apost hoaationalization, which cannot be considered by this Cdbee Orn v.
Astrue 495 F.3d 625, 630 (9th Cir. 2007) (The Court will “review only the rea
provided by the ALJ in the disability determination and may not affirm the Al
a ground upon whicfshe]did not rely.”).

Third, Defendant assertisat Plaintiff is not an acceptable medical sourg
therefore, the ALJ’s determination to discount Plaintiff's testimony is sufficie

discount Ms. Elsner’s opiniorECF No. 16 at 111 (citing Molina, 674 F.3dat
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1117. Howeverthe holding inMolina only addressdlay witness testimonyjot
the opinion of a nofacceptable medical sourcé74 F.3d at 1117Here, Ms.
Elsner was Plaintiff's treating mental health oselor, Tr. 410, 416, 4287, 432
36, and the code recognizes situations in which a treatingecweptable medica
source’s opinion as to a claimant’s functional ability may outweigh the opinig
an acceptable medical soumad specifically requires ¢hALJ to articulate the
weight given to such opinion20 C.F.R. £ 404.1527(f) 416.927(f)* Therefore,
in this casethe Court will not extend the holding Molina to this treatingnon
acceptable medicaburce The ALJ’s error in failing to address Ms. Elsner’s
opinion was harmful and the case is remanded for the ALJ to properly addrg
opinion.

2. Dr. Lindgren

Dr. Lindgren complet@three opinions, one on February 26, 2014, Tr-4
04, and two on March 10025, Tr. 52123, 53941. In the February 26, 2014
opinion, Dr. Lindgren opined that Plaintiff would have to lay down about an |
per day due to back paifr. 402 He further opined that if employed at a forty
hour a week schedule, Plaintiff would miss four or more days per month dug

medical impairments and stated he was “severely limited,” which was defing

4 Prior to March 27, 2017, this requirement was reflected in S.S-B306
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“[ulnable to lift at least 2 pounds or unable to stand and/or walk.” Tr. 403
Additionally, he limited Plaintifs handling and rezhing withthe leftupper
extremityto occasional ld. He opined that these limitations had been presen
since 1994 Tr. 404

The first of the March 10, 2015 opinions appears to be the same Febr
26, 2014 opinion with the treatment and signatateslichanged to March 10,
2015 Tr. 521-:23. The second/iarch 10, 2015 opiniors contained on a DSHS
form, which concludd that Plaintiff is “Severely limited,” whickvas alsodefined
as “[u]lnable to lift at least 2 pounds or unable to stand or.Wwadlk 53941.
Despite the ultimate conclusion being the same itvibeMarch 10, 2015
opinions, Dr. Lindgren alsatindthat Plaintiff ha a decreased ability to lift, thg
he cannot sit or stand for long periods, and that he expediereetional dyspne:
on the DSHS formTr. 539 He then limied Plaintiff to zero hours per week fol
participating in work, looking for work, or preparing for workl. Additionally,
Dr. Lindgren found that Plaintiff's condition was permanent. 540.

When addressinDr. Lindgren’sopinions, the ALJ only addressed the
opiniors expressed on thdenticalFebruary 26, 2014 and March 10, 2015 forr

and gavehem “very little weight.” Tr. 33 The ALJ failed to address the Marc

10, 2015 opinion expressed on a DSHS fotda Considering the ALJ’s decision

Is being remanded to address an undiscussed opinion fromacoeptable
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medical source, the ALJ is further instructed to readdress all three of Dr.
Lindgren’s opinions specificallgn remand

3. Dr. Bellum

On January 8, 2010, Dr. Bellum completed$HS form opining that
Plaintiff could notsit or stand for prolonged periods and could not lift over ter
pounds Tr. 306 He limited Plaintiff to sedentary work and stated that he cot
perform zero hours of work relatactivities, including attending educational o
vocational classedd. He stated that Plaintiff's condition would likely limit his
ability to work for twelve monthsTr. 307. The ALJgave the opinion “no weigh
because it was consideredconnectio with Plaintiff’'s prior claim for disability,
which she declined to reopen, ahdiaspredicated on chronic pain and corona
artery disease which Plaintiff failed to take medication to .tréat33.

Defendant is accurate theassertion that the Nihn Circuit has found that
medical opinions predating the alleged onset date are of limited releviaGée
No. 16 at §citing Carmickle v. Comm’r, Soc. Sec. Adm#83 F.3d 1155, 1165
(9th Cir. 2008). Nonetheless, this case is being remanded foAkldeto address
medical omions that limitedPlaintiff's RFC in a similar fashianSee supra

Therefore, the ALJ is instructed to address this opinion ameemand.
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B. Lay Witness Testimony
Next, Plaintiffcontends the ALJ improperly discountbe satements
provided by his neighbor, Betty AlsufgsCF No. 15 at 135. An ALJ must

consider the testimony of lay withesses in determining whether a claimant ig

disabled Stout v. Comin, Soc. Sec. Admi¥54 F.3d 1050, 1053 (9th Cir. 2006)

Lay withesgestimony regarding a claimant’s symptoms or how an impairme
affectstheability to work is competent evidence and must be considered by {
ALJ. If lay testimony is rejected, the ALJ “must give reasoias #ne germane tc
each witness. Nguyen v. Chatr, 100 F.3d 1462, 1467 (9th Cir. 1996itihg
Dodrill v. Shalalg 12 F.3d 915, 919 (9th Cir. 1993)).

The ALJ considered testimony from Plaintiff's neighbor, Betty Alsup, a
gave it little weight because her reports of Plaintiff's reduced activitypamd
were inconsistent with the medical evidence showing a refusal to accept a
prescription for pain medication and a failure to seek medical care for his ali
Tr. 34. Because remand is necessary ia tlhse for the ALJ to properly addres
the medical source opinions, the ALJ is further instructed to address this lay
witness testimony wm remand.

C. Step Two

Plaintiff contends théLJ’s improperly failed to identify spinal conditions

leukocytosis, and mental health impairmeagsevere impairménat step two

ORDER- 16
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ECFNo. 15 at 1518. Plaintiff bears the burden to establish the existence of ¢
severe impairment or combination of impairments, which prevemtérom
performing substantial gainful activity, and that the impairment or combinati
impairments lasted for at least twelve continuous momtBdJ.S.C. §
1382c(a)(3)(A) However, step two is “a de minimus screening device [used]
dispose of groundless claimsSmolen v. ChateB0 F.3d 1273, 129®th Cir.
1996) “Thus, applying our normal standard of review to the requirements of
two, [the Courtlmust determine whether the ALJ had substantial evidence tg
that the medical evidence clearly established that [Plaintiff] did not have a
medically severe impairment or combination of impairmen®egbb v. Barnhart
433 F.3d 683, 687 (9th Cir. 2005).

The ALJ found that Plaintiff had no medically determinable maakeck
impairment stating that “[tjhe medical records show relatively few complaints
back pain and there are no imaging studies showing any degenerative/arthr
condition.” Tr. 24. A physical or mental impairment is one that “results from
anatomical, physiological, or psychological abnormalities which are demons
by medically acceptaélclinical and laboratory diagnostic technique42’ U.S.C.

88 423(d)(3), 1382c(a)(3)(D)An impairment must be established by medical

evidence consisting of signs, symptoms, and laboratory findings, and “under
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circumstances may the existence of an impairment be established on the basis of
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symptoms alone.'Ukolov v. Barnhart420 F.3d 1002, 1005 (9th Cir. 2005) (cif
S.S.R. 9&4p, 1996 WL 374187 (July 2, 1996)) (defining “symptoms” as an
“individual’s own perception or description of the impact of’ the impairment)

Plaintiff cites to alanuary 25, 2011 treatment note in which Dr. Bellum
refersto an MRI showing mild degenerative disk disease and mild facet arth
ECF No. 15 at 15citing Tr. 615. However, the record does not inclualey ofthe
Imaging reports At the hearing, Plaintiff testified that Dr. Bellum was the
provider who ordered the MRI in 201Tr. 52 Additionally, Plaintiff cited
locations in the record where providers noted restricted range of motion in
Plaintiff’'s neck and back, tenderness with palpation, muscle spasms, and a
decreased ps in the left foat ECF No. 15 at 15Most notable of these citatio
includefindingsfrom Dr. Lindgren that upon examination Plaintiff had a
decreased range of motionhis neckanda significantly weaker left upper
extremity when compared to the righir. 551, 56061.

Since the case is being remanded for the ALJ to address opinion evid
the record, the ALJ is further instructed to gather the 2011 imaging reports,
possibleand make a new step two determination regarding whether or not
Plaintiff’'s back and neck impairments constitute a medically determinable

impairment and, if so, whether such impairment is severe.
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Additionally, Plaintiff challengeshe ALJs determinatiorthat Plaintiff's
leukocytosisanddepressionvere medically determinable impairments, but fou
that they did not constitute severe impairme®€F No. 15 at 14.8; Tr. 25 27.
Since the decision is being remanded to address medical opinions in tlag re(
including the opinion of Plaintiff's mental health counselor, Msné&isthe ALJs
directed taeaddress all of Plaintiff's alleged impairments at step two, includi
his depression.

D. Plaintiffs Symptom Claims

Plaintiff faults the ALJ forfailing to rely on reasons that were specific, ¢
and convincing in “discrediting” Plaintiff’'s subjective testimoryCF No. 15 at
18-20.

The evaluation of a claimant’s symptom statements and their resulting
limitations relies, in part, on the assessmenhefmedical evidenceSee20
C.F.R. 88 404.1529(c), 416.929(c); S.S.R3pp2016 (WL 5180304 (October 2
2017). Therefore, in light of the case being remanded for the ALJ to addres
medical source opinions in the file, a new assessment of Plaintiff's subjectiv]
symptom statements is necessary.
E. Remand

Plaintiff urges the Court to remand for immediate award of ben&i@
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No. 15. To do so, the Court must find that the record has been fully develop
further administrative proceeadjs would not be usefulGarrisonv. Colvin 759
F.3d 995101920 (9th Cir. 2014) Varney v. Sec. of Health and Human Servs
859 F.2d 1396, 1399 (9th Cir. 1988ut where there are outstanding issues tl
must be resolved before a determination caméee, and it is not clear from thg
record that the ALJ would be required to find a claimant disabled if all the
evidence were properly evaluated, remand is appropi&se Benecke v.
Barnhart 379 F.3d 587, 5996 (9th Cir. 2004)Harman v. Apfel211 E3d 1172,
117980 (9th Cir. 2000).

Here, it is not clear from the record that the ALJ would be required to {
Plaintiff disabled if all the evidence were properly evaluatearther proceeding
are necessary for the ALJ to propenlgighthe opinions n the record, make a n

step two determination, and properly address Plaintiff's symptom claihes ALJ

Is instructed to supplement the record with any outstanding evidecteling the

2011 MRI of Plaintiff's hips and back addressed abawed, take testimony from
medical a psychologicakand a vocational expert at a remand hearing.
CONCLUSION
IT IS ORDERED:
1. Plaintiff's Motion for SummaryJudgment ECF No. 15) is GRANTED,

in part, and the matter REMANDED to the Commissioner for additional
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proceelings consistent with this order.

2. Defendant Motion for SummaryJudgment ECF No. 16) is DENIED.

3. Application for attorney fees may be filed by separate motion.

The District Court Executive is directed to file this Order, enter
JUDGMENT FOR THE PLAINTIFF, provide copies to counsel, aGid OSE
THE FILE .

DATED February 12, 2018

g/ Mary K. Dimke

Mary K. Dimke
United States Magistrate Judge
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