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bmmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

UNITED STATES DISTRICT COURT

May 03, 2018
EASTERN DISTRICT OF WASHINGTON AN £ MeAVOY. CLERK
JOSEPHINE VIDALES No. 1:1#CV-03093JTR-1
Plaintiff, ORDERGRANTING IN PART
PLAINTIFF'S MOTION, DENYING
V. DEFENDANT’S MOTION, AND
REMANDING FOR FURTHER
COMMISSIONER OF SOCIAL PROCEEDINGS
SECURITY,

MOTION GRANTED in part
Defendant. (ECF No. 14)

MOTION DENIED
(ECF No. 19)

Before the Courare crossnotions for summarjudgment. ECF Na 14,
19. Plaintiff, Josephine Vidales, is represented by counsel D. James Tree.
Defendant, the Commissioner of Social Security, is representeauimgel
Catherine Escobar and Assistant United States Attorney Timothy M. Durkin. T

reviewing the administrative record and the briefs submitted by both parties, th
CourtGRANTSIn partPlaintiff’'s Motion for Summary Judgment, ECF No. 14,
DENIES Defendant'$1otion for Summary JudgmerECF No. 19and
REMANDS to the ALJ ér further proceedings consistevith thisopinion
JURISDICTION

Plaintiff protectivelyfiled an application for Disability Insurance Benefits
(DIB) and Supplemental Securitydome (SSI) oduly 29, 2013alleging
disability beginningluly 1, 20@. Tr. 203 The applications were denied, both
initially, and upon reconsideratiofir. 11523, 12636. Adminidrative Law
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Judge (ALJ) Gordon W. Griggs held a hearing on July 29, 2015 and heard
testimony from Plaintiff and vocational expert, Trevor Duncén.36-56. Atthe
hearing, Plaintiff amended hdisability onset date to July 29, 2013r. 51. The
ALJ issued an unfavorable decision on October 14, 2015. 29.1The Appeals
Councildenied Plaintiff's request for review of this decision on May 28, 20%17
1-6. The ALJ’s decision became the final decision of the Commissioner, which
appealable to the district court pursuant to 42 U.S.C. § 405(g). Plaintiff filed th
action forjudicial review on May 23, 2017. ECF Bld, 4.

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parties. They are only briefly summarized
here.

Plaintiff was36 years old at the amendedset date Tr. 42. Plaintiff left
school before completing tlmenth gradeand has notarneda GED. Tr. 42-43.
Plaintiff’'s work history includes her employment as a fruit packer/sorter and
kitchen prep worker. TR09. Plaintiff stated she stopped working duly 1, 2009
due to her conditions. Tr. 208

STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésidrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995). The Court reviews the ALJ’s determinations of law de nog
deferring to a reasonable interpretation of the statiiedNatt v. Apfel201 F.3d
1084, 1087 (9th Cir. 2000). The decision of the ALJ may be reversed dngy
not supported by substantial evidence of if it is based on legal diackett v.
Apfel 180 F.3d 1094, 1097 (9th Cir. 1999).

Substantial evidence is defined as being more than a mere scintilla, but |
than a preponderancé&d. At 1098. Rit another way, substantial evidence is such
relevant evidence as a reasonable mind might accept as adequate to support 3
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conclusion.Richardson v. Peralegl02 U.S. 389, 401 (1971). If the evidence is
susceptible to more than one rational interpretatioe Court may not substitute its
judgment for that of thALJ. Tacketf 180 F.3d at 1091.

If substantial evidence supports the administrative findings, or if conflictin
evidence supports a finding of either disability orgsability, the ALJ’s
deermination is conclusiveSprague v. Bowr812 F.2d 1226, 1229230 (9th Cir.
1987). Nevertheless, a decision supported by substantial evidence will be set
if the proper legal standards were not applied in weighing the evidence and m3
the decign. Brawner v. Secretary of Health and Human Servié89 F.2d 432,
433 (9th Cir. 1988).

SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determining whether a persadisabled. 20 C.F.R.8404.1520(a)
416.920(a)see Bowen v. YuckedA82 U.S. 137, 14@2 (1987). In steps en
through four, the burden of proof rests upon the claimant to establish a prima fi
case of entitlement to disability benefitBacketf 180 F.3d at 10989. Ths
burden is met once the claimant establishes that physical or mental impairmen
prevent her from engaging in her previous occupations. 20 C.B. R. §
404.1520(a)(4)416.920(a)(4). If the claimant cannot do her past relevant work,

g

aside
Iking

hcie

(s

the ALJ proceeds to step five, and the burden shifts to the Commissioner to show

that (1) the claimant can make an adjustment to other work, and (2) specific jol
which the claimant can perform exist in the national econdBaston v. Comm’r
of Soc. Sec. AdmiB59 F.3d 1190119394 (9th Cir. 2004). If the claimant cannot
make an adjustment to other work in the national economy, a finding of “disabl
is made. 20 C.F.R83404.1520(a)(4)(v)416.920(a)(4)(v)
ADMINISTRATIVE DECISION

On October 14, 2015, the ALJ issued a decision finding Plaintiff was not

disabled under the Social Security Adt.. 11-29.
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At step one, the ALJ found that Plaintiff had not engaged in substantial
gainful activity since July 29, 2013r. 16.

At steptwo, the ALJ determined the Plaintiff had the following severe
impairments: major depressive disordembago with degenerative disc disease i
the thoracic spine, pesbncussive syndrome, gastroesophageal reflux disease
(GERD), knee pain without cleatiology, obesity, and chronic tension headache
Tr. 16-17.

At step three, the ALJ found Plaintiff did not have an impairment or
combination of impairments that met or medically equaled the severity of one @
the listed impairmentsTr. 18-20.

At step fourthe ALJ assessed Plaintiff's residual function capaagthe
“capacity to perform light work as defined in 20 CFR 404.1567(b) and 416.967(
In addition, the claimant can occasionally climb ladders, ropes, and scaffolds, 4
she can frequentlglimb ramps and stairs. She is further limited to occasional
exposure to hazardous conditions such as proximity to unprotected heights an(
moving machinery. The claimant is also limited to tasks that can be learned in
thirty days or less, involving no more than simple waalated decisions and few
workplace changes. Finally, she can have superficial public interaction, but sh
would not be well suited for complicated, nuanced, or highly technical
conversational interchange.” Tr. 20.

The ALJthenidenified Plaintiff's past relevant work as agricultural
produce sorteanddetermined thatonsideringherage, education, work
experienceresidual function capacitandthe testimony of the vocational expert
that Plaintiff was capable of performing her past relevant work as an agriculturg
produce sorter as actually and generally perfornfed23. The ALJended Is
analysis at step four amdncludedhatPlaintiff was not disabled within the
meaning of tk Social Security Act at any time from the amended onsetJidye,
29, 2013through the date of the ALJ’s decisioft. 24.
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ISSUES
The question presented is whether substantial evidence supports the ALY’
decision denying benefits, and, if so, whettat decision is based on proper legal
standards. Plaintiff contends the ALJ erred by: (1) failing to properly assess the
medical opinion evidence; (2) failing tonsiderPlaintiff's illiteracy in

determining Plaintiff's residual function capacity (REC3) improperly

discrediting Plaintiff without specific, clear, and convincing reasons to do so; and

(4) improperly assessinglaintiff's RFC and finding she could return to her past
relevant work.

DISCUSSION
1. Medical Opinions

Plaintiff argues that the ALJ failed to properly weigh and consider the
medicalopinions of Emma Billings, PB., and Jenifer Schultz, Ph.ECF No. 14
at 610.

In weighing medical source opinions, the ALJ should distinguish betweer
three different types of physicians: (1) tiegtphysicians, who actually treat the
claimant; (2) examining physicians, who examine but do not treat the claimant;
and, (3) nonexamining physicians who neither treat nor examine the claimant.
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995). The Adhbuld give more
weight to the opinion of a treating physician than to the opinion of an examining
physician. Orn v. Astrue495 F.3d 625, 631 (9th Cir. 2007). Likewise, the ALJ
should give more weight to the opinion of an examining physician thae to th
opinion of a nonexamining physiciaid.

When an examining physician’s opinion is not contradicted by another

S

physician, the ALJ may reject the opinion only for “clear and convincing” reasopns,

and when an examining physician’s opinion is contradicted by another physician,

the ALJ is only required to provide “specific and legitimate reasobsster 81
F.3d at 836B1.
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The specific and legitimate standard can be met by the ALJ setting out a
detailed ad thorough summary of the facts and conflicting clinical evidence,
stating his interpretation thereof, and making findinigleigallanes v. Bower881
F.2d 747, 751 (9th Cir. 1989). The ALJ is required to do more than offer his
conclusions, he “must set forth his own interpretations and explain why they,
rather than the doctors’ opinions, are corre&rhbrey v. Bower849 F.2d 418,
421-22 (9th Cir. 1988).

A. Emma Billings, Ph.D.

Dr. Billings conducted a diagnostic examination of Plaintiff on October 29
2013, three months after the amended onset dateb46. Dr. Billings

administered a fulscale 1Q assessment to Plaintiff in addition to her psychologi¢

evaluation. Tr. 54%3. Dr. Billings opined that Plaintiff haddoderline

intellectual functioning, that she had the ability to learn and recall routine tasks
with repetition but she had difficulty with mukstep activities both immediately
and after a delay, that her pace at responding to tasks was within loweaverag
levels, and that she did not demonstrate any difficulties with inattention, but thg
was necessary to “continually repeat directions to her with every activity beforg
she was able to understand and begin each task.” Tr. 551.

The ALJ gave Dr. Billngs’ opinion only “some weight,” but faitl to give
specific reasons as to whife statedthat he “accounted for the claimant’s
cognitive deficits” in assessing Plaintiff's RFC based upon the objective testing
contained in Dr. Billingsevaluation. However, when comparing the ALJ's RFC
determination with Dr. Billings’ ultimate opinion, a number of elements are
missing from the RFC without explanation from the ALJ.

Dr. Billings opined that Plaintiff's pace in completing tasks wasiwilibw
average rangeand that she required constant repetition of directions before
beginning a new task. Tr. 55R&lot only is thisportion of theopinion
uncontradictedn the recorgbut it is also echoed in the opinion of state agency
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reviewing docto, Beth FittererPh.D Tr. 109. The AL explanation of hiRFC
determinatiorfails to takeinto account pace, or the need for tbomously repeated
instructions Tr.20. The ALJ states in conclusory fashion that he “accounted” fs
Plaintiff’'s cognitve deficits, but does not explain what deficits he accounted for,
nor how the RFC accommodates any limitations caused by her cognitive defici
Defendant argues that th#egedomission of portions of Dr. Billings’

[S.

opinion in the RFC determination is harmless error because it is “inconsequentjal

to the ultimate nondisability determination.” ECF No. 19.¢infernal citation
omitted). In other words, Defendant argues imdhe event the ALdommitted
legal error in failing to address theedicalopinions with the proper weighguch
error is irrelevant because even if the ALJ had committed no error, the RFC

determination would remain unchanged. Defendant suggests that a review of {

record as a whole supports the ALJ’'s RFC finding as consisténboth Dr.
Billings’ and Dr. Schultz’ opinions. ECF No. 19 at 7.

The Court finds that though compelling, Defendant’s argument must fail.
Multiple sources of authority as well as agency rulings make it abundantly clea
that in assessing RFC, an Amlist ‘always consider and address medical sourcg
opinions. If the [residual functional capacity] assessment conflicts with an opini
from a medical source, the adjudicataust explain why the opinion was not
adopted."See Robbins v. Sdsec. Admin.4& F.3d 880, 884 (9th Cir. 2006);
S.S.R. 983p (emphasis added). The ALJ’s failure to address the complete opir
of Dr. Billings in addition to his failure to provide any reason for his omitting
certain limitations from the RFC determination is cleaoreriThereforethe matter
must be remanded with directions to the ALJeaddress Dr. Billings’ opinion in
full.

B. Jenifer Schultz, Ph.D.

Dr. Schultz conducted a diagnostic examination of Plaintiff on September

30, 2013two months after themendedanset date Tr. 540. Dr. Schultz reported
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that Plaintiff's mothedrove her to the appointment and that Plaintiff appeared tq
be dressed appropriately with good hygiefe.542. She observed that Plaintiff's
affect was constricted and that her stredrthought andherthough content were
limited. Tr. 543.

Despite these normal observations, following testing and a clinical
interview, Dr. Schultz provided the following medical source statement:

[Plaintiff's] ability to understand and reason iseafied by her concrete
thinking style and learning/borderline intellectual abilities and is poor at tf
time. Her immediate memory is adequate but her historical memory is n¢
good. She has few friends and limited activities. [Plaintiff's] ability to
tolerate or adapt to stress is poor.

Tr. 544. The ALJ provided two reasons for giving Dr. Schultz’ opinion only somg
weight. He found that her opinion was not entirely consistent with the record,
including Dr. Schultz’s own observations of Plaintiff, and that Plaintiff's reporteq
daily activities contradicted Dr. Schultz’s conclusions. Tr. 22.

As to Dr. Schultz’'s observations being inconsistent with her own opinion,
the ALJ does not point to specific instanoésow any of Dr. Schultz’s opinions
are inconsistent with her observations. The ALJ reomdsthat Dr. Schultz
observed Plaintiff to present with “good hygiene, as cooperative, with normal
speech, and with good eye contacty. 22. The ALJ does not explain, nor can
this Court infer, how this presentation is in contradiction with Dr. Schultz’s
ultimate findings.Embrey 849 F.2cht421-22.

As to the ALJ’s second reason, that Plaintiff's reported activities of daily
living belie Dr. Schultz’s conclusions as to Plaintiff’s limitations, the ALJ does
provide specific examples from the record. Tr. 22 (“She reported that she is ak
care for ter four children, that she is able to do simple crossword puzzles, she i
able to spend time with friends, and that she is able to go shopping.”). He goe
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to state that this conflicts with Dr. Schultz’s opinion as to Plaintiff’s limitations,
but nevertheless he “accounted for her cognitive and social difficulties” in his R
determination. Tr. 22.

The ALJ’s reasons for giving only “some” weight to Dr. Schultz’s opinion
are not supported by the recomdis this matter is being remanded as outlined
above, the ALJ is also instructed to readdr&y. Schultz’s opinion in full
2. Plaintiff's llliteracy

Plaintiff's second issue raised on appeal contends that the ALJ failed to
properly assess or consider Plaintiff’s illiteracy in his RFC determinati@i E
No.14 at 13.

Defendant argues that illiteracy is a vocational factor, only to be consider
at step five, after an RFC determination is made. ECF No. 19 at 5. While
Defendant’s argument is supported in the law, it does not address the specific
raised by Plaintf. Plaintiff argues that the ALJ failed to weigh her illiteracy in
making the RFC determination to begin with. ECF No. 14 at 13.

The record is absent of any medical evidence evaluating Plaintiff’s
uncontradicted claims of illiteracy. The ALJ appearkdve discredited Plaintiff's
statement that she cannot read by pointing out that she can do word search sty
crossword puzzles. Tr. 21. While this may have relevance in a credibility
determination, it is not a sufficient reason for disregarding Plaintiff's alleged
impairment altogether.

Whether Plaintiff is illiteragis crucial to determining her RFC, and
considering this case is being remanded,ALJis instructed talewelop the
record on this pointSee Howard v. Massana@l55 F.3d 577, 5885 (8th Cir.
2001)citing Wilcutts v. Apfel143 F.3d 1134, 11338 (8th Cir. 1998)the ALJ has
the duty to fully and fairly develop the record and listing tests which could be
administered to determine litergcy
I
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3. Evaluation of Plaintiff's Statements
If the ALJ finds that the claimant's testimony as to the severity of her pair

and impairments is unreliable, the ALJ must make a credibility determination with

findings suffciently specific to permit the Court to conclude thatAhd did not
arbitrarily discredit claimant's testimon§aee Bunnell v. SullivaB47 F.2d 341,
345-46 (9th Cir.1991) (en banc). In determining credibility, the ALJ may weigh
the claimant’s‘reputation for truthfulness, inconsistencies eithdrartestimony

or betweerhertestimony andher conduct, her daily activitielser work record,

and testimony from physicians and third parties concerning the nature, severity
and effect of the symptoms of whishecomplains.” Lightv. Soc. Sec. Admin.
119 F.3d789,792(9th Cir. 1997) If the ALJ's credibility finding is supported by
substantial evidence in the record, the district coway not engage in second
guessingSee Morgarv. Comm’r of Soc. Sec. Admih69 F.3d 595600 (9th Cir.
1999)

In assessin@laintiff’'s credibility, the ALJcomparedhe mini mental status
examinations given by both Dr. Schultz and Dr. Billings and found Plaintiff's
performance to be in “stark contrast.” Tr. 22. The ALJ’s conclusion that
Plaintiff's varied performance betwed¢he two examinations is not substantiated
by the record. There is no expert testimony interpreting and comparing the ray
data of the two exams, and the ALJ is not qualified to do so on hisPadilla v.
Astrue 541 F. Supp.2d 1102, 1106 (“as a lay person, an ALJ is simply not
gualified to interpret raw medical data in function terms”) (internal quotes
omitted).

The ALJbasedis finding bycomparing such things as her remembering 2
out of 3 items after a delay compared with remembering 3 out aih3 aéter a
dday a month later. Tr. 22. Whether these differences are medically significar]
within the realm of expected deviation is an opinion reserved to a psychologicg
expert, not the ALJ.
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Therefore, on remand, the ALJ is instructed to make acnegbility
determination after fully developg the record as outlined abosed to call a
gualified psychological expert at the rehearing to opine on the significance of tk
raw data from the two exams.

4. RFC Determination

Plaintiff lists a fourth issue in her motion outline, that the ALJ improperly
assessed her RFC and improperly found she could return to her past relevant \
as an agricultural produce sorter. However, Plaintiff failed to address the issue
the body other motion. As the Ninth Circuit has repeatedly advised, the Court \
not “manufacture arguments for an appellant” and therefore will not consider
claims that were not actually argued in Plaintiff's bri@reenwood v. Fed.
Aviation Admin,. 28 F.3d 97, 977 (9th Cir. 1994).

CONCLUSION

Accordingly,IT IS ORDERED:

1. Defendant Motion for Summary JudgmerECF No.19, isDENIED.

2. Plaintiff’'s Motion for Summary JudgmerECF No. 14, is
GRANTED in part, and the matter iIREMANDED to the Commissioner for
additional procedadgs consistent with this Order.

3. Application for attorney fees may be filed by separate motion.

The District Court Executive is directed to file this Order and provide a cq
to counsel foPlaintiff and Defendant Judgment shall be entered forPlaintiff

and the file shall bELOSED.

DATED May 3, 2018
JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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