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Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Apr 03, 2018

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RHONDA DANELLE PEDERSEN

Plaintiff, No. 1:17-CV-03102RHW
V.
ORDER GRANTING
COMMISSIONER OF SOCIAL DEFENDANT’'S MOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.12,14.Plaintiff Rhonda Danelle Pedersbnngs this action seeking judicial
review, pursuant to 42 U.S.C. 8§ 405(g), of the Commissionegsdecision,
which deniecherapplication forSupplemeral Security Income under Tith€VI of
the Social Security Act, 42 U.S.C 88 13B383F. After reviewing the
administrative record and briefs filed by the parties, the Court is now fully

informed.For the reasons set forth below, the C&RANTS Defendant
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Motion for Summary Judgment aENIES Ms. Pedersers Motion for Summary
Judgment.
l. Jurisdiction

Ms. Pederseffiled her applicatiorfor supplemental security inconoa
August 27, 2013AR 15459, Heralleged onset date d&nuary 1, 200AR 154
Herapplication was initially denied ddctober 30, 201,3AR 94-97, and on
reconsideration ofianuary 23, 2014AR 101-02.

Administrative Law Judge (“ALYJ Cheri L. Filionheld a hearingn June 3,
2015 AR 31-72. On October 62015 ALJ Filion issued a decision findings.
Pedersemeligible for supplemental security incom&R 13-25. On April 5, 2017,
the Appeals Council denied her request for review, making the ALJ’s ruling the
“final decision” of the Commissioner.

Ms. Pedersemimely filed the present action challenging the denial of
benefitson June 5, 20L.7ECF No. 3 Accordingly,Ms. Pedersen’slaims are
properly before this Court pursuant to 42 U.S.C. § 405(g).

II.  Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste

can be expectei last for a continuous period of not less than twelve months.”
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U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). A claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to do his previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. 88 423(d)(2)(A) &
1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act. 20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(@¥nsburry v.
Barnhart,468 F.3d 1111, 1114 (9th Cir. 2006).

Stepone inquires whether the claimant is presently engaged in “substanti
gainful activity.” 20 C.F.R. 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activities done or usually do
for profit. 20 C.F.R. 88 404.1572 & 416.972. If the claimant is engaged in
substantial activity, he or she is not entitled to disability benefits. 20 C.F.R. 8§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a sewgyairment, or combination
of impairments, that significantly limits the claimant’s physical or mental ability
do basic work activities. 20 C.F.R. 88 404.1520(c) & 416.920(c). A severe

impairment is one that has lasted or is expected to last for at least twelve mont
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and must be proven by objective medical evidence. 20 C.F.R. 88 4009508
416.90809. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps a
required. Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
Impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiegtbevere as to preclude substantial gainful activity.

20 C.F.R. §8 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925:

20 C.F.R. § 404 Subpt. P. App. 1 (“the Listings”). If the impairment meets or
equals one of the listed impairments, the claimapérissedisabled and qualifies
for benefits.Id. If the claimant is noper sedisabled, the evaluation proceeds to
the fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R. 88 404.1820(e)
& 416.920(e)(f). If the claimant can still perform past relevant work, the claima
is not entitled to disability benefits and the inquiry enids.

Step five shifts the burden to the Commissioner to prove that the claimar
able to perform other work in the national economy, taking into account the
claimant’'s age, education, and work experiesee20 C.F.R. 88 404.1512(f),

404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960(c). To meet this

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “significant numberfgin t
national economy.” 20 C.F.R. 88 404.1560(c)(2); 416.960(d&jran v. Astrue,
676 F.3d 1203, 1206 (9th Cir. 2012).
lll.  Standard of Review

A district court's review of a final decision of the Commissioner is governg
by 42 U.S.C. 8§ 405(g). Themue of review under 8§ 405(g) is limited, and the
Commissioner's decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal errbill'v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8 405(g)). Substantial evidence means “more th
a mere scintilla but less than a preponderance; it is such relevant evidence as
reasonable mind might accept as adequate to support a concl&soddathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotihgdrews v. Sdlala, 53 F.3d
1035, 1039 (9th Cir. 1995)) (internal quotation marks omitted). In determining
whether the Commissioner’s findings are supported by substantial evidence, “g
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting evidend¢eobbins v. Soc.
Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006) (quotiigmmock v. Bowei879

F.2d 498, 501 (9th Cir. 1989)).
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In reviewing a denial of benefits, a district court may not substitsit
judgment for that of the ALIMatney v. Sullivan981 F.2d 1016, 1019 (9th Cir.
1992). If the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the ALJ's findings if they are supported [
inferences reasonably drawn from the recolddlina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see alsarhomas v. Barnhar278 F.3d 947, 954 {Cir.

2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which suppos the ALJ’s decision, the conclusion must be upheld”). Moreovs
a district court “may not reverse an ALJ's decision on account of an error that i
harmless.’Molina, 674 F.3d at 1111. An error is harmless “where it is
inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error is harmful generally falls upon the party
appealing the ALJ's decisioBhinseki v. Sander§56 U.S. 396, 469.0 (2009).

V. Statement of Facts

The facts of the case aset forth in detail in the transcript of proceedings,
and accordingly, are only briefly summarized here. Réslersemvas 41 years old
when she filed her applicatioAR 154 Ms. Pedersen attended school through
seventh grade, and she does not have her GED. AR 43. She has previously wt
as a display merchandisnd a gambling attendant. AR 23, 43.

I
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V. The ALJ’s Findings

The ALJ determined th&ls. Pedersemvasnot under a disability within the
meaning of the AcsinceAugust 27, 2013, the date the application was fikddl
13-25.

At step one the ALJ found thas. Pederseimad not engaged in substantial
gainful activity sinceAugust 27, 2013herapplication dat¢citing 20 C.F.R. §
416.971et seq). AR 30.

At step two, the ALJ foundMs. Pedersemad the following severe
Impairmentsposttraumatic stress disorder (PTSD), personality disorder,
depressive disorder, seizure disorder as of December 30p2&\i8ional, and
rule out substance abugating 20 C.F.R§416.920(c))AR 15-16.

At step three, the ALJ found thas. Pedersenlid not have an impairment
or combination of impairments that meets or medically equals the severity of ol
of the listed impairments in 20.F.R. 8404, Subpt. P, App. 1. AR7-18.

At step four, the ALJ foundMs. Pederseihad thefollowing residual
functional capacity She can perforra full range of work at all exertional levels
but with the following nonexertional limitations: she can perform simple, repetit
tasks and some wdkarned tasks; she can engagsuperficial social interactionl
and she is limited to no work around dangerous heights and machinery, as wel

no ladders, ropes, or scaffolds. AR 18.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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The ALJdeterminedhatMs. Pedersen is unable to perform any past
relevant work. AR 23.

At stepfive, the ALJalsofound that in light of Brage, @ucation, work
experience, and residual functional capachgre are jobs that exist in significant
numbers in the national economyatMs. Pedersecanperform AR 24. These
includehand packager, laundry laborer, and production assenhbler

VI. Issues for Review

Ms. Pedersemrgues that the Commissioner’s decision is not free of legal
error and not supported by substantial evideBpecifically,she argues the ALJ
erred by: (1)mproperlyassessing the opinion evidence; (2) failing to assess Ms
Pedersen’s obesity; and (3) improperly discrediting Ms. Pedersen. EAR db
3.

VII. Discussion
A. The ALJ did not err in the assessment of the opinion evidence.

The Ninth Circuit has distinguished between three classes of medical
providers in defining the weight to be given to their opinions: (1) treating
providers, those who actually treat the claimant; (2) examining providers, those
who examine but do not treat the claimant; and (3}a@mining providers, those
who neither treat nor examine the claimamster v. Chater81 F.3d 821, 830 (9th

Cir. 1996) (as amended).

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~8
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A treating provider’s opinion is given the most weight, followed by an
examining provider, anfinally a norexamining providerld. at 83031. In the
absence of a contrary opinion, a treating or examining provider’s opinion may f
be rejected unless “clear and convincing” reasons are provetled.830. If a
treating or examining provider’s opinion is contradicted, it may only be discoun
for “specific and legitimate reasons that are supported by substantial evidence
the record.’1d. at 83031. The ALJ may meet the specific and legitimate standar

by “setting out a detailed and thorough soany of the facts and conflicting

clinical evidence, stating [his or her] interpretation thereof, and making findings.

Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989) (internal citation
omitted).
a. Amelia Rutter, ARNP

Nurse Rutter provided a medical report on December 3, 2014. ARA26
She stated that she had treated Ms. Pedersen from September 19, 2013 throu
December 3, 2014. AR 426. Nurse Rutter opined that Ms. Pedersen would mis
four or more days per month unless she had better control of her seizures. AR
The ALJ gave little weight to this opinion because it was inconsistent with the
record, Nurse Rutter cites no objective evidence to support her opinion, and

because Ms. Pedersen’s seizures occurred under the influence of alcohtdrshe
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tested positive for methamphetamine and cannabis, and her seizure medicatio
at subtherapeutic levels. AR 22.

An ALJ may reject a doctor’s opinion when it is inconsistent with other
evidence in the recortlorgan v. Comm’r of the Soc. Sec. Adyl69 F.3d 595,
602603 (9th Cir. 1999)Ms. Pedersen was evaluated under laboratory condition
for six days and seven nights in February 2015, and she experienced no seizu
and no epileptiform pattern. AR 511. Her EEG and an MRI of her brain were
normal.ld.

“[Aln ALJ need not accept the apon of a doctor if that opinion is brief,
conclusory, and inadequately supported by clinical findingayliss v. Barnhart
427F.3d 1211, 1216 (9th Cir. 2003 urse Rutter does not provide or cite to
objective evidence to support her findings, andatt,fthe only objective findings
to which Nurse Rutter refers are normal EEG and MRI results. ARNLi26e
Rutter does not address Ms. Pedersen’s substance or alcohol abuse tlaefactor
record shows anelven Ms. Pedersen acknowleddrade a direct effecn her
seizures. AR 555, 225, 329, 342, 38489,546. Nurse Rutter also does not
account for the improvement Ms. Pedersen experiences when consistently tak
her medicatioror increased seizure activity with poor medicine compliaAée

738 746.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT ~10

n was

(€S

ng




10

11

12

13

14

15

16

17

18

18

20

TheALJ’s reasoning for providing little weight to Nurse Rutter’s opinion ig
supported by the record. When the ALJ presents a reasonable interpretation th
supported by the evidence, it is not the role of the courts to sgemssd itRollins
v. Massanari261 F.3d 853, 857 (9th Cir. 200Ihe Court “must uphold the
ALJ's findings if they are supported by inferences reasonably drawn from the
record.”Molina, 674 F.3d 1104, 1111.

b. M. Gabriela Mondragon, MSW

Ms. Mondragon provided a mental source statement regarding Ms. Pede
on January 12, 2015. AR 42.. Ms. Mondragon opined that Ms. Pedersen had
multiple marked limitations, that she would be-@$k 2130% of the time, and
she would miss two days per month of work. AR-823She also stated that Ms.
Pedersen “has a history of struggling with traumatic brain injury per her report.’
AR 431. The ALJ gave little weight to this opinion because it is inconsistent wit
the record and that her notes, specifically Ms. Pedersen’s report of traumatic b
injury, suggest that she relied primarily on Ms. Pedersen'sedirting. AR 22
23.

The notes to support Ms. Mondragon’s findings are spatssckbox form
statements may be given less weight when they are conclusory in nature and |

substantive medical findings to support them or they are inconsistent with the

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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underlying medical recordBatson v. Comm’r of Soc. Sec. Adm@h9 F.3d 1190,
1195 (9th Cir. 2004)arrison v. Colvin 759 F.3d 995, 1014 (9thirC2014).

Additionally, the limited notes strongly indicate Ms. Mondragon was
influenced by Ms. Pedersen’s sedfporting. It is unambiguous that Ms.
Mondragon relied on the diagnosis of traumatic brain injury from Ms. Pedersen
and not an objective source, as Ms. Mondragon wrote “per her report” in her nc
AR 431.An ALJ may discount a treating provider’'s opinion if it is based largely
on the claimant’s selfeports and not on clinical evidence, and the ALJ finds the
claimant not credibleéGhanim v. Caolin, 763 F.3d 1154, 1162 (9th Cir. 2014).

Ms. Pedersen argues for a different interpretation of the ALJ’s findings, b
the Court’s duty is to determine if the ALJ’s finding were rational. When the AL|
presents a reasonable interpretation that is sugpbytéhe evidence, it is not the
role of the courts to secogiiess itRolling 261 F.3d at 857The Court “must
uphold the ALJ's findings if they are supported by inferences reasonably drawr
from the record.’Molina, 674 F.3d 1104, 1111. In this case, they are.

c. Lay witness testimony

Also in the record is lay witness testimony from Ms. Pedersen’s friends,
Penny Bailey and Tracey Juarez, and her son, Brian Harrison Jones, Jr. -AR 2
218. Each of the lay witnesses stated that they had witnessed Ms. Pedersen h

seizures, as well as thdtereffects of the seizurekl. The ALJ gave little weight
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to these statements because they are “vagdeinreliable.” AR 22. The ALJotes
that it is unclear when the witnessed seizures occurred, which undermines the
reliability of the statements, and that the reports are inconsistent with the norm
lab findings.ld. The ALJ also noted that the lay withesses do not mention Ms.
Pedersen’s alcohol and substance alddse.

The opinion testimony dhe lay witnessefalls under the category of “other

souces.” “Other sources” for opiniomsclude nonmedical source20 C.F.R. 8§
404.1513(d), 416.913(dAn ALJ is required to “consider observations by nion
medical sources as to how an impairment affects a claimant's ability to work.”
Sprague v. Bowei812F.2d 1226, 1232 (9th Cir.198Non-medical testimony
can never establish a diagnosis or disability absent corroborating competent
medical evidenceNguyen v. Chaterl00 F.3d 1462, 1467 (9th Cir.1998n ALJ
Is obligated to give reasons germane to “ofuence” testimony before
discounting itDodrill v. Shalalg 12 F.3d 915 (9th Cir.1993).

The ALJ provided three distinct reasons for not accepting these opinions
The strongest of these is that the statements are inconsistent with the normal |
findings, such as EEG, MRI, and clinical observations. An ALJ may properly

discredit lay witness gimony that is inconsistent with medical evideri@ayliss

427 F.3d at 1218.
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B. The ALJ did not err at step two by failing to assess Ms. Pedersen’s
obesity.

At step two In the fivestep sequential evaluation for Social Security cases
the ALJ must determinehether a claimant has a medically severe impairment g
combination of impairments. An impairment is found to be not severe “when
medical evidence establishes only a slight abnormality or a combination of slig
abnormalities which would have no more tlaaminimal effect on an individual’s
ability to work.” Yuckert v. Bower841 F.2d 303, 306 (9th Cir. 1988) (quoting
SSR 8528). Step two is generally “a de minimis screening device [used] to
dispose of groundless claims,” and the ALJ is permitted to foidiaant lacks a
medically severe impairment only when the conclusion is clearly established by
record.Webb v. Barnhar433 F. 683, 687 (9th Cir. 2005) (quoti&gnolen v.
Chater, 80 F.3d 1273, 1290 (9th Cir.1996)).

The record does establish that Ms. Pedersen is clinically obese. AR 746.
However, Ms. Pedersen must demonstrate there was error in the failure to con
her obesitySee Burch v. Baylis400 F.3d 676, 683 (9th Cir. 2005). Rather, Ms.
Pedersen lists postural activities not precluded by her her residual functional
capacity. ECF No. 12 at 15. She must do more than this. A claimant is requireq

point to evidence of functional limitations in the record that the ALJ ignored ang

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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would have been impacted by her obesity to show Hauamth v. Byliss 400 F.3d
676, 683 (9th Cir. 2005).
C. The ALJ did not err in the determination of Ms. Pedersers credibility.

An ALJ engages in a twstep analysis to determine whether a claimant’s
testimony regarding subjective symptoms is credifliemmasetti533 F.3dat
1039.First, the claimant must produce objective medical evidence of an underl
Impairment or impairments that could reasonably be expected to produce som:
degree of the symptoms allegdd. Second, if the claimant meets this threshold,
and there is no affirmative evidence suggesting malingering, “the ALJ can rejeqg
the claimant’s testimony about the severityro$] symptoms only by offering
specific, clear, and convincing reasons for doing $d.”

In weighing a claimant's credibilityhe ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the claiman
reputation for lying, prior inconsistent statements concerning the symptoms, ar
other testimony by the claimant that appears less¢hadid; (2) unexplained or
inadequately explained failure to seek treatment or to follow a prescribed cours
treatment; and (3) the claimant's daily activiti€amiolenv. Chater,80 F.3d 1273,
1284(9th Cir. 1996).Here, the ALJ found that Ms. Pedersen’s impairments cou

reasonably be expected to produce limitations, but Ms. Pedersen’s statements

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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regarding the intensity, persistence, and limiting effects are not entirely crediblé.

AR 18. The ALJ provided multiple reasons for this finding. AR223

First, the ALJ detailed the inconsistences regarding Ms. Pedersen’s seiz
These inconsistencies include: failure to list seizures as disabling in her initial
request for disability or follow up requests for additional information (AR 173,
183-84); inconsistent reporting on how long she has experienced seizures (AR
516) and a lack of evidence to support her testimony that she had a witnessed
seizure at the hospital in December 2013, despite the ALJ’s decision to leave t
record open to allow evehce to be introduced to support her claim (AR TBg
ALJ also detailed inconsistent reporting on the frequency of seizures. AR 19, 4
516, 739, 744.

The ALJ also noted that Ms. Pedersen had a lack of treatment for her
seizures. Ms. Pedersen alleged she had she didn't know State assistance wou

cover it, but it is within the ALJ’s discretion to determine if this is a reasonable

U

ures.

A9,

he

04,

d

explanation. “Unexplained, or inadequately explained, failure to seek treatment . . .

can cast doubt on the sincerity of [a] claimant’s [] testimoRgt v. Bowen 885
F.2d 597, 603 (9th Cir. 1989). Moreover, even if she was unable to receive
treatment, the evidence shows that she continued to drink alcohol, despite hav,
seizure while intoxicated with alcohol in December 2013.38R,489, 54546,

648 The ALJalso pointed to Dr. Esnard’s finding that Ms. Pedersen’s medicatic

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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was at sukiherapeutic levels and he suspected poor medication compliance. AR
746.This is significant because the record supports the ALJ’s finding that when
compliant, medication improves Ms. Pedersen’s condition. AR 738, 746.

Likewise, Ms. Pedersen did not demonstrate adequate compliance with |
mental health medications. Dr. Harrison noted in August 2013 that Ms. Peders
mental condition, notably agitation, was secondary to withalrfrom
benzodiazepines, but that she calmed after restarting her medication. AR 327.
lack of compliance led to inpatient psychiatric treatment on this occégion.

The ALJ also detailed how objective findings were inconsistent with Ms.
Pedersen’s reporting. AR 19. In particular, Ms. Pedersen spent six nights and {
days in a seizure study, which included multiple stimuli intended to induce
seizures, yet none were reported, and her EEG readings were all normal. AR 5
Additionally, an MRI of her brain just prior to admission to the seizure study wa
within normal limits.Id.

The ALJ also found that Ms. Pedersen’s chronic substance abuse
undermined her credibility. AR 20. Inconsistent statements about substance us
can be used to reject a claimantredibility.See Verduzco v. Apfdl88 F.3d 1087,
1090 (9th Cir. 1999)The record has multiple instances of inconsistent reporting
about drug use. She testified that she was sober since November 15, 2012, AR

yet she tested positive for marijuana and methamphetamine on multiple occasi

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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after that dateas well as was known to consume alcohol on various instaRce,
327,342 380, 381, 384, 407, 5445, 648.

Additionally, the ALJ noted an overall pattern of improvement in Ms.
Pedersen’s mental health. AR 21. Despite the significant setback resulting fron|

death of her mother, AR 383, the record supports the ALJ’s finding of gradual

improvement, even despite Ms. Pedersen’s continued substance abuse. AR 36

397-99,459, 469, 491. By March 2015, MBedersen herself indicated that she h4
not experienced depressive symptoms over the previous two weeks. A18.445

The ALJ also found that Ms. Pedersen’s activities of daily living were
inconsistent with disability. AR 22. Ms. Pedersen goes to the tanning salon at |
twice per week. AR 57. She is able to shop for groceries, perform household
chores, visit her chilén, and do crossword puzzles. ARG The Court finds
the ALJ’s interpretation rational and acceptSaeRolling 261 F.3d at 857.

Finally, the ALJ found that Ms. Pedersen’s poor work history undermined
her overall credibility. The ALJ noted to her lack of income for ayesr period
and extremely low earnings prior. AR 22, 1&2, 16667. A longstanding pattern
of poor work history may be considered in a credibility determinaiibamas

278F.3d at 959.
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In sum, the ALJ provided numerous specifiear, and convincing reasons
supported by the record for her decision to reject Ms. Pedersen’s credibility. Th
Court finds no error.

VIII. Conclusion

Having reviewed the record and the ALJ’s findings, the Clals the
ALJ’s decision issupported bgubstantial evidence aficte fromlegal error.
Accordingly,IT IS ORDERED:

1. Plaintiff's Motion for Summary JudgmeiCF No. 12 isDENIED.

2. Defendant’'s Motion for Summary JudgmdfiC,F No. 14, is
GRANTED.

3. The District Court Executive is directed to enter judgment in favor of

Defendantind againsPlaintiff.

IT IS SO ORDERED. The District Court Executive is directed to enter this

Order, forward copies to counsel aridse the file
DATED this 3rd day ofApril, 2018

s/Robert H. Whaley
~ROBERT H. WHALEY
Senior United States District Judge

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
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