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oa v. Campbell et al

Jul 31, 2017
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
ANTONIO SANCHEZ OCHOA, No. 1:17-CV-03124-SMJ
Plaintiff,
ORDER GRANTING PLAINTIFF'S
V. MOTION FOR A TEMPORARY
RESTRAINING ORDER
ED W. CAMPBELL, Director of the
Yakima County Department of

Corrections; SCOTT HIMES, Chief of
the Yakima County Department of
Corrections; YAKIMA COUNTY,

Defendants.

.  INTRODUCTION
Plaintiff Antonio Sanchez Ochoa isreently in YakimaCounty Departmer

of Corrections’ (DOC) custody on state cmval charges. He alleges that he

unable to post bail on his state crimichlrges because Defendants Director

Campbell, Chief Scott Himes, and Yalka County (collectively “Defendants

Doc. 32

t
S
Ed

)

placed an immigration hold on him. Saeez Ochoa alleges that the immigration

hold has resulted in contindigletention without probablzause in violation of the

Fourth Amendment to the United Statésnstitution, and he seeks a tempo

restraining order from this Court direngj Defendants to remove the immigrat
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hold so he can post bail on his state crahtharges and be released from DO
custody. Defendants opg® the request.

The Court has reviewed the entire dodkethis matter, the applicable la
and heard argument from the parties anduhiged States on July 25, 2017. For
reasons detailed below, the @bconcludes that Defendants’ placement of a
on Sanchez Ochoa caused a seizuré-éurth Amendment purposes. Defenda
have referred to the hold as an “IGIld” and an “immigration hold.” A
immigration hold by any other name is still an immigration hold. To plac
immigration hold, Defendaatimpermissibly relied on an administrative wart
iIssued by immigration authorities. Furthiere Court concludethat Sanchez Ochc
is likely to succeed on the merits osHtourth Amendmentlaim and meets th
standard for obtaining the requested relief. At the hearing, the Court g
Sanchez Ochoa’s motion. THrder memorializes, supplements, and clarifieg
Court’s oral ruling.

. RELEVANT FACTUAL AND PR OCEDURAL BACKGROUND

On July 17, 2017, Plaintiff Antoni®&anchez Ochoa fite an unverifieg
complaint against Ed W. @Ga&pbell, Director of the Ylama County Department ¢
Corrections (DOC), Scott Himes, Chifthe DOC, and Yakima County pursu

to 42 U.S.C § 1983, alleging that his dd#ien violates the Fourth Amendme

ECF No. 1 at 10. Specifically, he assdhat Defendants’ dizy and practice of
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detaining individuals before they arda@sed from DOC'’s custody based solely
an immigration hold issued pursuant to a U.S. Department of Homeland S
(DHS) administrative warrant violates his Fourth Amendment right to be free
unreasonable seizuréd. at 1-2 and 10. Sanchez l@a argues that su
administrative warrants—issued by DHSsmnnel without a judicial warrant
independent finding of probable cause tthe person subject to the warrant
committed a crime—do not provide statéamal law enforcement officers author

to arrest or detain individigfor immigration violationsld. at 2.

Sanchez Ochoa is currently chargethwecond degree asgieand malicious

mischief in state court and has béethe DOC’s custody since May 3, 201d. at
3; ECF No. 7-2 at 7; ECF No. 22 atR2e has not been clgad with a feders
offense, he has not beemt#nced, and he is not awaiting transport to a Bure
Prisons facility. ECF No. &t 4.

Sanchez Ochoa’s immigration statbecame an issue shortly after
detention began, on May 2017, when ICE Enforcemeand Removal Operatiol
Deportation Officer Terrence Hawkinson lead that ICE previously encounter
Sanchez Ochoa in August @ ECF No. 26-1 at 2n August 2008, Jacksd
County, Oregon officials detained Sanzi@choa on a state criminal charge (
subsequent conviction) of dimmg under the influence (DUI)d. at 2. After his

release by local law enforcement, ICE officers took Sanchez Ochoa into ct
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Id. at 2. ICE ultimately granted Sanchezh©a’s request to voluntarily return
Mexico, and released hirfd. at 2.

After learning Sanchez Ochoa’s pricontact with ICE officials in 200§

Officer Hawkinson intervieed Sanchez Ochoa at th@ekima County jail. ECF

No. lat 4; ECF No. 26-1 at $anchez Ochoa identifiedrhself and admitted th
he is a citizen of MexicbECF No. 26-1 at 3. But Samez Ochoa refused to ansy
Officer Hawkinson’s subsequent questioBEF No. 1 at 4; ECF No. 26-1 at 3.

Thereafter, DHS issued an administratiarrant for SanclzéOchoa’s arres
using Form 1-200. ECF No. 7-1 at 5; ECF.Ne®-1 at 3. This dagnent is directe
to “any immigration officer” authorizetdy the Immigration and Nationality A
(INA) and implementing regulations to “ser warrants of arrest for immigrati
violations.” ECF No. 7-1 at 5. ICEEnforcement and Removal Supervis
Detention and Deportation Oéeer Michael Gladish signed the administrative ar
warrant on Form 1-200 after Officer W&inson presented information abc
Sanchez Ochoa. ECF No. 7-15atECF No. 26-1 at 3.

The administrative warrant states thlakadish “determined that there
probable cause to believe that Saxl©choa, Antonio is removable from 1

United States.” ECF No. 7-1 at 5. Gldausdetermination wasased on “statemen

1 Sanchez Ochoa allegesatmo DOC employee advised him that he could ch
not to speak with immigratioofficials. ECF No. 1 at 4.
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made voluntarily by” Sanchez Ochoa “&m immigration officer and/or oth
reliable evidence that affirmativelyndicate [Sanchez Ochoa] either Ilas
immigration status or notwithstandinguch status is removable under L

immigration law.” Id. at 5. The warrant commands any authorized immigr:

officer to “arrest and takEsanchez Ochoa] into custotty removal proceedings|

Id.

Sanchez Ochoa also ks that DOC no longeceepts ICE detainers (I-24

Forms) alone as the basis for detainingralividual on ICE’s bkalf. ECF No. 1 at

6—7; ECF No. 7-3 at 9. Hower, Sanchez Ochoa assehat DOC currently placg

immigration holds on individuals basedlely on administrative warrants (I-2

Forms). ECF No. 1 at 7; ECF No. 7-3 afl8, The record reflects that DOC pla¢

an “immigration hold” on Sanchez Ochegail roster—which is a docume
produced by DOC pursuant to Wasgion Revised Code (RCW) § 70.48.400

citing “ICE” as the relevant statute givimge to his detention. ECF No. 7-2 af

2 RCW 70.48.100(1) provides that “a depaent of corrections or chief law

enforcement officer responsiki@r the operation of a jaghall maintain a [public]

jail register” containing, among other thindise “name of each person confined i

the jail with the hour, date, ar@huse of confinementiemphasis added). RC})
70.48.100(2) directs that “the records gbexson confined in jashall be held in
confidence and shall be ah@available only tariminal justice agencieas define
in RCW 43.43.705.” (emphasis added). “Cmiatli justice agenciésre defined a
“those public agencies within or outsitlee state which perform, as a princi
function, activities directly relating to ¢happrehension, prosecution, adjudica
or rehabilitation of criminabffenders.” RCW 43.43.705.
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There is no case number or bond amoutedisor Sanchez Moa’s immigratior
hold. ECF No. 7-2 at 7.
DOC contests Sanchez Ochoealsracterization of the factSee generall
ECF No. 24. Scott Himes, @i of the DOC, states #b he is not sure wh
“immigration hold” means. ECF No. 22 atBimes, and all Diendants, maintai
that DOC is holding Sanchez Ochoa pursuarstate criminal charges only, 3
that Sanchez Ochoa’s detiem continues because has not posted bail on thg
charges. ECF No. 24 at 3. Defendants askatithey “noted in [their] records th
[DHS] has issued a Form 1-200 [] concerning Mr. Ochda.'But they allege th
purpose of this notation is only “to enstinat when he is released, Mr. Ochoa
be released into the custody of DHEL”Chief Himes describes DOC's policy w
regard to administrative warranssued on 1-200 Forms as follows:
The Yakima County Jail's notation regang the 1-200 is similar to the
manner in which the jail would reab any notice of a warrant or
criminal charges issued by another jurisdiction. For example, if the
Yakima County Jail received noé that criminal chargedif] have
been filed against an inmate inather county, such notice is also
entered into the electronic jail management system, which then
populates the online jail web portal. Agth the 1-200, the purpose of
recording the notice is to ensure thia¢ inmate is transferred to the
appropriate jurisdictiompon release from custody Yakima County.
ECF No. 22 at 2-3.
On July 5, 2017, Sanchez Ochoauested that Defendants remove

immigration hold. ECF No. 1 at 8. In a letter dated July 6, 2017, Defendant D
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Campbell made no decision or promisesw removing the “ICE hold,” but sajid

that Sanchez Ochoa couydst bail on the ICE hold “tbugh the Federal Courts.

ECF No. 1 at 8; ECF No. 7-4 at 16.

Sanchez Ochoa contends that hisilahmas the resources to pay the $ 50,
bond on his state charges but that D@l not accept bail because of t
immigration hold. ECF No. 1 at 8; ECF N®at 2; ECF No. 8 &. Moreover, hg
alleges bail bondspersons will n@iovide services on statharges to individua
with immigration holds detained in ¥Xama County because they will not
released from custody. ECF No. 19aECF No. 9 at 2; ECF No. 10.

Defendants contest Sanchez Ochoa’suicillegations. They state that
jail is willing to accept baibn Sanchez Ochoa’s stateactjes, that he is beir

detained on state charges only and not beaafuse immigration hold, and that t

immigration hold is a notation meant toseine that DOC releases Sanchez O¢

to DHS’s custody, should he be releafedn DOC custody. ECF No. 24 at 2-3.

The day after he filed this lawsuanchez Ochoa filed the present mo
for a temporary restraining order (TROXig this Court to direct Defendants
remove the immigration hold so that b&n post bail on his state charges an
released. ECF No. 6 at 1-2.fBedants counter that he is free to post bail or

state charges. ECF No. 24 at 3.
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The day after Sanchez bua filed his motion seeking a TRO, he ser
Defendants Himes and Yakin@ounty with notice of this lawsuit and the TF
motion, among other documents. ECF Mi».and 13. Defendant Campbell was
served with notice of either the suit e TRO motion. ECF No. 14. Two d3

later, on July 20, 2017, Quinn N. Plant af@hneth W. Harper of Menke, Jacks

Beyer, Ehlis & Harper entedetheir appearance as atteys for Defendants. ECQ

Nos. 15 and 16. Defendants answetieel complaint and filed a memorand
opposing Sanchez OcHed RO motion. ECF Nos. 21 and 24.

In addition, the United States, through the Department of Justice (DO
the U.S. Attorney for the Eastern Distriof Washington, sought leave from |
Court to potentially file a statement of irget in this casd&=CF No. 18. The Unite
States also requested a seday continuance of the TRhearing, ECF No. 18,

which Sanchez Ochoa objed, ECF No. 19. The duirt granted a four-da

ved
RO

not

yS

J) and
he
d

[0

y

postponement of the TRO hearing and alldwree United States to file a statement

of interest. ECF No. 25. The United Statsdfits statement of interest on July

P1,

2017. ECF No. 26. On July 24, 2017, Saizcbehoa filed a response to the United

States’ statement of interest, ECF No. &fpporting declaration, ECF No. 28, g
reply memorandum in support of his motfon a temporary restraining order, E

No. 29.
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. THE STATUTES, REGULATIONS, AND ICE DETAINER POLICY
AT ISSUE HERE

A. Cooperation between federal, stateand local officials on immigration
matters

The Immigration and Nationalizatiohct (INA) contemplates both form
and informal cooperation between federal, state, and local authoriti
immigration mattersSee8 U.S.C. § 1357(g). Pursuatat 8 U.S.C. 8§ 1357(g)(1)
(9), state and local officials may entetanvritten agreements with DHS to perfo
certain functions usually conducted byléeal immigration officers respecting t
investigation, apprehension or detention of certain immigrants. State anc
authorities who enter into these formatitten agreements are subject to
“direction and supervision” of thBHS Secretary. 8 U.S.C. § 1357(g){Federa
authorities may also enter into agreementi state and local authorities to conf
and detain persons detainedIB¥. 8 U.S.C. § 1103(a)(11)(B).

A formal agreement, however, is n&quired for all cooperation betwe
federal, state, and local entities. Purdu@ 8 U.S.C. § 1357(g)(10)(A) and (K

“any officer or employee of a State political subdivision of a State” can (

3 Although Congress initiallgharged the Attorney Gera with implementing th
INA, Congress abolished the ImmigratiamdaNaturalization Service (INS) in 20
and transferred jurisdiction to enforce and administer the nation’s immigratio
to the Secretary of Homeland Securbge6 U.S.C. 88 202, 291, & 557; 8 U.S
8 1103;La. Forestry Ass'n, Inc. \Sec’y U.S. Dep’t of Labpi747 F.3d 653, 65
(3rd Cir. 2014).
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communicate with DHS regarding a persamsnigration status or (2) “otherwise

cooperate” with DHS in the dentification, apprehension, detention, or remo

val

of persons unlawfully present in the UnitStates. The precise contours and limits

of communication and cooperation between faljstate, and local officials is not

clear. While no federal, stater;, local government entityr official may prohibit o

restrict any government entity or officitlom sending or receiving information

regarding a person’s citizenship or immifgpa status with another federal, state,

or local government entity, it is uncleaepisely what actions are covered by

rule. See8 U.S.C. § 1373. Regarding informalaperation between deral, state,

and local officials, the $preme Court has explained:

There may be some ambiguity aswoat constitutes cooperation under
the federal law; but no cohereahderstanding of the term would
incorporate the unilateral decision cditgt officers to arrest an alien for
being removable absent any requesgiproval, or other instruction
from the Federal Government. Thedagtment of Homeland Security
gives examples of what wouldiestitute cooperain under federal
law. These include sittians where States pari@te in a joint task
force with federal officers, provideperational support in executing a
warrant, or allow federal immigtian officials to gain access to
detainees held in state facilities...State officials camlso assist the
Federal Government by respondingréguests for information about
when an alien will be redesed from their custody.

Arizona v. United States567 U.S. 387, 410 (2012jcitations omitted).

Additionally, the Supreme Judicial Cowt Massachusetts recently held tha
1357’s provisions on state cooperation wigldleral immigration officials do n(

affirmatively grant authority to state orclal officers to make arrests not otherw

TEMPORARY RESTRAINING ORDER-10
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authorized by state lawunn v. Commonwealth N.E.3d __, 2017 WL 312236
at*11-13 (Mass. 2017).
B. Federal immigration detainers
DHS issues immigration detainers pursuant to sections 236 and 287
INA and 8 C.F.R. § 287. “A detainer serves to ade another law enforceme
agency that the Department seeks custwfdgn alien presently in the custody
that agency, for the purpose of atmeg and removing thalien.” 8 C.FR. §
287.7(a). Such a request is made becausémpracticable or impossible for DH
to assume custody over a persdd. Presently, DHS uses Form [-24]
(Immigration Detainer — Notice of Actiom) issue immigration detainers. ECF |

26 at 8. Detainers ask thaboperating agencies keep a person in custody f

longer than 48 hours, excluding Saturdagsndays, and holidays. 8 C.F.R|

287.7(d)* Further, 8 C.F.R. § 287.7(b) listhe officers authorized to iss
immigration detainers. These include, dsvant here, “supervisory and manage
personnel who are responsible for supeng the activities of” immigratio

enforcement agents, among others. 8 C.F.R. § 287.7(b)(1)—(8).

4 The United States provides a long and itedadescription of detainers in cas
where a person has been arrested foordrolled substance violation by a sta
local, or federal law enforcement ageniggre, while Sanchez Ochoa was arre

3,

of the
nt

of

rial

-

5es
te,
sted

in 2008 for a DUI, his present criminaharges concern assault and malicious

mischief. ECF No. 7-2 at 7. Nothing suggdbktt a controlled substance is at iss
Accordingly, provisions related to detaieen cases where a person is arreste
a controlled substance violation are inapposite here.
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C. Warrants issued by DHS
Pursuant to 8 U.S.C. § 1226(a), agom may be “arrested and detail

pending a decision on whether the alietoide removed from the United Stat

on a warrant issued by the Attorney Generdl. warrant issued under thi

discretionary authority is necessarilyarrant for civi—as opposed to criminal
immigration enforcemenSee Arizongb67 U.S. at 407 (“As a general rule, itis
a crime for a removable alien to remain prasn the United States.”). This is a
the case when a warrantissued after a person is ordered removed followi
removal hearingld. at 408 (citation omitted). Moreokeas the Supreme Court I
noted, when either of thenmigration related warrantéescribed above are issu
they “are executed by federal offise.who have received training in t
enforcement of immigration lawld. (citation omitted).
D. Warrantless arrests by immigration officials

When no warrant to arrest or detaiperson pending a decision as to hi
her removability from the United Statdsms issued, immigration enforcem
officers may arrest a persdor “being ‘in the United States in violation of a

[immigration] law or regulation,’” for examg] but only when the alien ‘is likely

°> As explained above, following Congressorganization of the agencies tas
with enforcing the immigration laws, referees to the Attorney General in cert
immigration related statutes, includingl826, actually refer to the Secretary
DHS.
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escape before a warrant can be obtainettl” at 408 (quoting 8 U.S.C.
1357(a)(2)). Moreover, in other litigation, ICE has conceded that detaining a

pursuant to an ICE immigration detar constitutes warrantless arresvloreno v.

§

person

Napolitang 213 F. Supp. 3d 999, 1005 (N.D. Ill. Sept. 20, 2016) (citind the

defendants’ summary judgment briefing &tdrales v. Chadbourn&93 F.3d 208,

217 (1st Cir. 2015)). Th#&oreno court further held that “because immigrat
officers make no determination whatsoever thatsubject of a detainer is likely

escape upon release before a warrant casbtaned, ICE’s issuance of detain

on

to

ers

that seek to detain individuals withautvarrant goes beyond its statutory authgrity

to make warrantless arrestsder 8 U.S.C. § 1357(a)(2)d. at 1008-09.
E. ICE’s immigration detainer policy

Relevant to the relief Sanchez Ocheguests is ICE’s policy for issuif
immigration detainers asking local lawfercement to hold people suspectec
being unlawfully present in the Unitestates. On March 24, 2017, Thomas
Homan, ICE’s Acting Diector, issued Policy Number 10074.2 regarding
Issuance of Immigration Detainers by ICE Immigration Officers (“Polic
Available athttps://www.ice.gov/sites/default/files/documents/Document/201

10074-2.pdf (last visited on July 27, 201The Policy became effective on Af

—d

g

of

the
y").
7/

ril

2, 2017, and established ICE’s currépblicy and procedures regarding the

issuance of civil immigration detainers federal, state, local, and tribal I
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enforcement agencies (LEAs)d. at 1. The Policy definesdetainer aga] notice

that ICE issues to a federal, state, lpca tribal LEA to inform LEA that ICE

intends to assume custody of a cemble alien in the LEA’s custodyld. at 3.

Under the Policy, ICE maigsue a detainer to a BEonly if “the LEA has

arrested the alien for a criminal offensean exercise of the LEA’s independgnt

arrest authority.’ld. at 2. The Policy directs ICE immigration officers to issue all

ICE detainers accompanied by either (1) enF6200 (warrant foarrest of alien
or (2) a Form 1-205 (warrant of remdkdeportation), either of which must
signed by an authorized ICE officéd. The Policy directs officers to follow th
procedure to “establish probable cause to Belthat the subject is an alien wh
removable from the United States bef@m®uing a detainer with a [LEA]IY. ICE
implemented these measures—even though it maintains that it is unnece
because a district court ruled that “detentpursuant to an ICE detainer constitL
a warrantless arrest” and the INA “only hotizes a warrantless arrest if thers
reason to believe the alien will escape befan arrest warraman be securedld.
at 2 n. 2 (citingMoreng 213 F. Supp. 3d at 1008-09).

The Policy defines “probable cause” % facts and circumstances witl
the officer’s knowledge and @fhich they have reasonglitustworthy informatior

that are sufficient in themselves to wautra person of reasonable caution in

belief that an individual is a removable alield” at 2. It further directs that an I1Q
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officer cannot establish probable causeforposes of the detainer “solely ba

on evidence of foreign birth and the albseof records in available databased.’

It does, however, provide four circumstas that may establish probable cause:

2}
D
o

(1)

where there is a final order of remév&) where there is an ongoing remoyal

proceeding; (3) where a person’s bionwetnformation matche information in &
federal database confirmirigat a person lacks lawful immigration status; ang
where a person makes voluntary statements to an ICE officer “and/or other
evidence” indicates that a perstatks lawful immigration statudd. at 4. If a
person is nosubject to a final order or removal, the Policy instructs ICE office
issue a detainer withn administrative warrand. at 5.

IV. LEGAL STANDARD

Federal Rule of Civil Procedure 65\gns preliminary injunctions ar

(4)

reliable

rs to

nd

temporary restraining orders. Plaintifiseking a TRO must provide written or oral

notice to the party or parties potentialipgect to a TRO unless the plaintiff seek
the TRO meets the requirememf Rule 65(b)(1)(A)—(B).

Once a plaintiff meets the notice requirense he or she must also meet
standard for issuing a TROhe standard for issuing preliminary injunctions
TROs is the sam&ee, e.gKoller v. Brown 224 F. Supp. 3d 871, 875 (N.D. C
Dec. 12, 2016) (citinglew Motor Vehicle Bd. of Cav. Orrin W. Fox Cq.434 U.S

1345, 1347 n. 2 (1977)). A TRO, howevisr,‘an extraordinary remedy that m
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only be awarded upon a clear showing thatghaintiff is entitled to such relief
Id. at 875 (citingWinter v. Natural ResDefense Council, Inc555 U.S. 7, 2!
(2008)).

To obtain a TRO, a plaintiff must demsirate “that he is likely to succe

NJ

ed

on the merits, that he is likely to seffirreparable harm in the absence of

preliminary relief, that the balance of éigs tips in his favor, and that an injuncti

is in the public interest.Alliance for the Wild Rockies v. Cottrei32 F.3d 1127,

1131 (9th Cir. 2015) (quoting/inter, 555 U.S. at 19). Whether the plaintiff is like

to succeed on the merits is a threshalguiry. “[W]hen ‘a plantiff has failed tg

on

v

y

show the likelihood of success on the itser[the court] need not consider the

remaining thre&Vinter elements.”Garcia v. Google, In¢.786 F.3d 733, 740 (9

h

Cir. 2015) (en banc) (quotingss’n des Eleveurs de Canards et d’'Oies du Quebec

v. Harris, 729 F.3d 937, 944 (9th Cir. 2013)) éntal quotations and alteratigns

omitted).
V. DISCUSSION
A.  Sanchez Ochoa has notifie®efendants of the TRO.
It is uncontested that SanchezhOa properly notifiedefendants of th
TRO motion. Quinn N. Plant and Kenneth Warper of Menke, Jackson, Bey
Ehlis & Harper entered their appearanceatamneys for Defendants. ECF Nos.

and 16. Indeed, Defendants answetledl complaint and filed a memorand
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opposing Sanchez Ochoa’s TRO moti®&CF Nos. 21 and 24Moreover, the

United States has filed a statement of irgeirethis case. ECF No. 26. According
the notice requirement is met.

B. Sanchez Ochoa is likely to succeedn the merits of his Fourth
Amendment claim.

To establish liability under 42 U.S.C. 883, “a plaintiff must show both (1)

deprivation of a right secured by the Cuatogion and laws of th United States, and

<

(2) that the deprivation was committeddperson acting under color of state law.”

Chudacoff v. Univ. Med. Cntr. of S. Ne®49 F.3d 1143, 114®th Cir. 2011)

Municipalities may be subject tdamages liability under § 1983ee Monell W.

Dep't of Soc. Servs436 U.S. 658 (1978)Here, Sanchez Ochoa alleges
Defendants violated his Fourth Ameneimt rights by impermissibly reporting
immigration hold on the jail roster muant to a DHS administrative warra
thereby preventing his release fr@®C custody. ECF No. 1 at 4-10.

1. The Fourth Amendment’'s protection against unreasonabl
seizures in the context of pretrial detention.

The Fourth Amendment protects against “unreasonable searche

seizures.” U.S. Const. amend. IV. A dedant may rely on the Fourth Amendm

® Defendants assert in their answer tBainchez Ochoa hdailed to establis
municipal liability pursuant tMonell. ECF No. 21 at 9. But Defendants do not r
this argument in opposition to SancheAh@&'s Motion for Temporary Restraini
Order.SeeECF No. 24.
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to challenge his pretrial detentidlanuel v. City of Joliet, 11.137 S. Ct. 911, 91
(2017) (“This Court decided some foweahdes ago that a claim challenging pre
detention fell within the scope of théourth Amendment.”). This protectiq
“prohibits government officials from detamny a person in the absence of proba
cause.”ld. at 918. “[P]robable cause for the issoarf an arrest warrant must
determined by someone indepenidef police and prosecutionGerstein v. Pugh
420 U.S. 103, 117-18 (1975) (citir@polidge v. N.H.403 U.S. 443, 449-4"
(1971);Shadwick v. City of Tampd07 U.S. 345 (1972)). Accordingly, holding
person in custody “for a substantial persmlely on the decision of a prosecut
is unlawful.Manuel| 137 S. Ctat 917 (quotingserstein 420 U.S. at 106). In sho
pretrial detention is “unlawful unless adge (or grand jury) first makes a relia
finding of probable causeld.
2. Sanchez Ochoa has established thhts immigration hold led to a
subsequent seizure by Defendantsubject to Fourth Amendment

protections.

Where detention is extended as a resfdin immigration hold, that extensi

Is a subsequent seizure for Fourth Amendment purpSsesMorales793 F.3d at

217 (holding that an immigratn detainer that resulted auditional detention afte

criminal custody terminated constituted new seizure for Fourth Amendm:
purposes)Trujillo Santoyo v. United States, et &:16-cv-855-OLG, 2017 W

2896021, at *6 (W.D. Tex. Jurte 2017) (“[D]etention pursant to an ICE detaing
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request is a Fourth Amendmt seizure that must Iseipported by probable cau

or a warrant.”);Miranda-Olivares v. Clackamas CntyNo. 3:12-cv-02317-ST

2014 WL 1414305 (D. Or. Apr. 11, 2014) (haidithat continuation of detentig
pursuant to an ICE detainer constitueedhew seizure independent of plaintif
detention on state charges). DefendantsthaedJnited States argue that there
been no subsequent seizure in this case because the legal basis of Sanche
present detention is his alleged state-lamlations only, not his immigration statt
ECF No. 24 at 6; ECF No. 26 at 17-19. Tlseggest that a subguent seizure cé
occur only if a person’s state custody etiit®ugh some administrative or judic
action and the person is then taken IQt&’s custody. ECF No. 24 at 4-6; ECF |

26 at 19. That is simply not the casenédw Fourth Amendment seizure occurg

as a factual matter, a perssdetention is extended becawd an immigration hold.

This is illustrated byiranda-Olivares where the Plaintiff could have post
bail on her state charges, but did not ddbecause she was told that, even if
did, she would not be released becanfdeer ICE detainer. 2014 WL 1414305
*2. Her family was allegedlyilling and able to pay tpost bail, but did not do s
because of their understanding that she would not be relddségd. a technica
matter, Miranda-Olivares remained in @t on state charges, but the cause o
continued custody was not the state changess her ICE detainer. In this conte

the court concluded that Mimda-Olivares’s detention wanot a continuation of h
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initial arrest; instead, it waen independent seizure réswg from the ICE detaine
Id. at *9.

Accordingly, to decide whether a selgsient seizure hagcurred here, th
Court must determine whether the imnaigon hold has caused or will cay
Sanchez Ochoa to remaingnstody longer than he otherwise would on the |
of his state charges. Defendants argue the immigration hold will not exter
Sanchez Ochoa’s detentioadause DOC will release him if he posts bail. ECF
24 at 2. This argument fails, at leasthet TRO stage, for two independent reas
First, Sanchez Ochoa hasgdately pleaded factsjthv supporting documents,
show that Defendants were not willingrelease him even if he posted bail on
state charges. ECF No. 7-3 at 9-10, $6cond, regardless of whether, in
abstract, Defendants interttéo accept bail on Sanch&choa’s state charge
Sanchez Ochoa has shown thail was unavailable to hilas a matter of fact. EQ
Nos. 8, 9, and 10.

a. Sanchez Ochoa alleges facts@hing that the County did not
intend to accept bail.

Defendants argue that they will releganchez Ochoa from state custod
he posts bail on his state charges. ECF24doat 2. Further, Scott Himes, Chief
the DOC, states that he is “not swieat ['‘immigration hold’] means.” ECF No. 2
at 3. He, and all Defendantmaintain that DOC isolding Sanchez Ochoa pursu

to state criminal law charges onlyycathat DOC “will accept bail for Mr. Ochg
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and, upon receipt, will release Mr. Ochoam the custody of Yakima County a
the Yakima County Jail.” ECF N@2 at 7; ECF No. 24 at 3.

First, it is disingenuous for Mr. Hirsgo assert that he does not know W
“immigration hold” means, as DOC its@llaced an “immigratan hold” on Sanche

Ochoa'’s jail roster, citing “ICE” as thelexant “statute” for placing the hold. E(

No. 7-2 at 7; ECF No. 22 at 3. Furtheothing in the record indicates that plac]

immigration holds on persons in Yakir@aunty’s custody is a hew policy. Inde
it is the Court’s understanding that Rilma County has been placing immigrat
holds on persons in their custody foeays. Nothing in the record suppc
Defendants’ supposed ignorance.

Moreover, DOC’s communications tor&hez Ochoa’s counsel before t
lawsuit was filed belie DOC’s current atas that it intends to release Sanc
Ochoa from the Yakima County jail upon Ilpesting bail. In a July 5, 2017 lett
to DOC Director Ed Campbell, Sanch®zhoa’s counsel expressed concern |
among other things, that “[p]accepting administrative warrants as a basis
detaining individuals, Yakna County is unlawfully mventing Mr. Sanchez fro
being released on bail.” ECF No. 7-3 at®his response, Mr. Campbell does
address bail on Sanchez Ochadate charges at all. Instead, he explains: “We
confirmed that Mr. Sanchkecan bail on his ICE hold. Unfortunately, we do

accept the bail here at the Yakima Couddyl. It must be mrcessed through th

TEMPORARY RESTRAINING ORDER-21

nd

hat

z

his
hez
er
hat,
5 for
m
not
have
not

e




10

11

12

13

14

15

16

17

18

19

20

Federal Courts.” ECF No. 7-4 at 16. Thiscussion implicitly acknowledges tf

DOC had no intention of redsing Sanchez Ochoa if pested bail on his state

charges. Accordingly, Sanchez Ochoalkegation that he will continue to I
detained on the basis of his immigratioold, regardless of wather he posts ba
on his state charges, is well supported.

b. Sanchez Ochoa has shown that he is unable to obtain b
because of his immigration hold.

Irrespective of whether DOC would releaSanchez Ochoaliie posted bai
he has shown that he will be unable to post bail because of his immigratio
Plaintiff and his family represent that they have the resources to obtain a [
post bail on his state charges. ECF Ndd@&wever, Sanchez Ocha#leges that h
has been unable to post the $50,000 bortdostate charges because bondsper
will not provide services on state chargesndividuals with immigration hold
detained in Yakima CountfeCF No. 1 at 9. Thisllagation is supported by t}

declarations of Sanchez Ochoa’s sist@riselda Reyes, who states that she

" To the extent DOC now in-fact intendsresease Sanchez Ochoa if he posts
this voluntary act does not moot thentroversy here becauskere can be

assurance that DOC will not revert to @leged prior practice of not releas
persons with immigration holdSee Friends of the Earth, Inc. v. Laidled28 U.S
167, 173 (2000)“It is well settled that a defelant’'s voluntary cessation of
challenged practice does notpdee a federal court of its power to determine
legality of the practice. If it did, theoarts would be compelled to leave

defendant. . . free to retutm his old ways.” (interdajuotation mark&nd citations

omitted)).
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sufficient financial resources and is willj to pay the amount necessary for a

bondsperson to post bond, but that she has “spoken to Iseagtaonds[persons]

bail

who have told [her] [81chez Ochoa] cannot H®nded out because of the

immigration hold,” ECF No. 8 at 1-2; aiblaondsmen, Javier Isquierdo, who states

that his company “will not provide bondervices on state court chargeg to

individuals detained in Yakima Countyail when those individuals have

an

immigration hold, because in [his] expemerthose individuals will not be released

from custody,” ECF No. 9 at 1-2; and a anal and immigration attorney with

many years’ experience practicing in Yakima, Amanda Stevens, who stat

es that

“[i]n [her] experience indiiduals with immigration holds are not able to obtain

services to post bond through bailnblocompanies because those companies

understand that individuals will not beleased from custody,” ECF No. 10 at 1-2.

Moreover, in the Court’'s many years ekperience practicing law in Yakima

County before joining the behgit was also the case thérat an immigration hol
placed on a person in Yakima County’s odlst resulted in his or her inability
post bail on state charges.

At oral argument, Defendants suggedtsat even if the immigration hold
removed from the jail roster, bail bondspersons could still make a public r
request for the immigration status of amate and may refuse provide service

to such person on the basis that they lik#ly be detained by ICE upon relea
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There is nothing in the record to suppthis assertion. On the record prese

before the Court, Sanché@rhoa'’s allegations andigporting documents indicate

that bail bondspersons rely on DOC’s natatof an immigration hold on the jg
roster because the notation indicates plerson will not be released from D¢
custody. There is no indication in theoed that any bail bondsperson would s
out the immigration status of an inmafethere was no published notice of
immigration holc or that a person would be unabdeobtain the services of a b
bondsperson on the basis that they magidiained by ICE after release from Df
custody.

Sanchez Ochoa has adeqbatdleged that the immigration hold noted
DOC will result in his contined detention because he cannot post bail. Tt
sufficient to establish that the immigia hold caused a subsequent seizurg
Fourth Amendment purposeSee Miranda-Olivare2014 WL 1414305, at *f.
Mendia v. Garcia768 F.3d 1009, 1013 (9th Cir. 201#JE detainer that prevents
plaintiff from obtaining services of balondsman was sufficient to establish ca
element of Article Il standing for suit amnst DHS for claims based on unlaw

pretrial detention).

8 The Court expresses no opinion on vieet under state public records law, D
would be required or permitted to share tmmigration status of a person in
custody with a private citizen.
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3. Defendants placed an immigrabn hold on Sanchez Ocho
pursuant to an administrative warrant that was supported by a
probable cause determinatiormade by an ICE officer.

Having found that the immigration holdkefendants placed against Sang

Ochoa caused a subsequent seizurd=tmrth Amendment purposes, the Cq

hez

urt

considers the probable cause that supddhe Form [-200 administrative warrant.

It is undisputed that Michael Gleth, a Supervisory Detention a
Deportation Officer with ICE, signed theradhistrative warrant at issue. ECF N
7-1 at 5. The administratv warrant states Gladish “determined that thef
probable cause to believe that Saxl©choa, Antonio is removable from 1
United States.”ld. Gladish’s determination wabased on “statements ma
voluntarily by” Sanchez Oclao“to an immigration officer and/or other relial
evidence.”ld. It is also undisputed that Gladish is not a neutral magis
Accordingly, the probable cause deteratian here was madgy an ICE officer
not a neutral magistrate.

It is also important to note that nowhere on the administrative warran

Gladish provide any factual @als about what led him tmake his determinatiop.

It does not mention the August 2008 encounii¢hn ICE. ECF No. 26-1 at 2. The
Is nothing on the face of the documeiiter than a marked checkbox next to

last option for probable cause availabletioa form. Nevertheless, Gladish sigr
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the administrative warrant asserting thathas probable causebelieve Sanche
Ochoa is removable.

4, Defendants cannot rely on theprobable cause determinatiorn
provided in the administrative warrant to detain Sanchez Ochoa.

a. Defendants currently informally communicate and
cooperate with federal authorities on enforcement activitie
related to immigration law.

It is undisputed that states alwtalities may communicate and coope
with federal law enforcement agenciesiommigration enforcement at the requ
of federal authorities. ECF N@6 at 21-26; ECF No. 27 at 2-ske als@ U.S.C.
8§ 1357(g). Such communication and caapien can be formal or informabee
discussion re communication and cooperatsupraat sectiorll.A.

Here, the communication and cooperatbetween Defendés and federa

immigration authorities is conducteditout a formal written agreement. T

record reflects that Defendants no longereptdCE detainer requests alone @

basis for detaining individuals. ECF Np-3 at 9. Defendasthave a policy and

practice of noting administrative warrants received from federal authorities o
jail roster to ensure release of perseunbject to administrative warrants to DH
ECF No. 22 at 2, and Defendants routyr@low ICE officers into Yakima Count
jail and also inform ICE of a person’s rage date and time BEZE’s request. EC

No. 26-1 at 4.
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In addition, the United States Mar&h&ervice and Yakima County ha
entered into an Intergovernmental ragment (IGA) regarding the housing
persons under federal custadyyakima County jail. ECINos. 26-1 and 28-1 at

However, nothing in the record establista suggests the existence of a for

written agreement between Defendantsd afederal immigration authoritie

regarding the performance of immigam-officer functions by DefendantSee8
U.S.C. § 1357(9).

That an IGA exists does not negatattthere is no written agreement for

Ve

of

0.

mal

the

purposes of inter-agency commurioa and cooperation regarding the

enforcement of immigration law. Th&A addresses housingf persons unde

federal custody in facilitieswned and operatdxy Defendant Yakima County. EC

No. 28-1. Persons housed in Yakima County’s facilities under the IGA includ
are not limited to, those who are suspddte be unlawfully present in the Unit
States. ECF No. 28-1 at 9 (“The population. will include individuals chargeg
with federal offenses and @éned while awaiting triaindividuals who have bee
sentenced and are awaitingsigation and transport to a Bureau of Prisons (B
facility, and individuals who are awaitingh@aring on their immigration status
deportation.”).

Accordingly, the communication armboperation betweeDefendants an

federal immigration enforcement authad is best described as inform8ke8
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U.S.C. 8§ 1357(g)(10}kee alsdaliscussion re commigation and cooperatiosupra
section Ill.A.

b. Defendants are limited in the activities they can undertak
related to the enforcemat of immigration law.

Communication and cooperatibetween federal, stat@nd local officials o}
immigration matters is clearly permissibieit the role state and local officials ¢
take in such matters is limiteArizong 567 U.S. at 408, 411-12. Indeed, state
local law enforcement and other officials presumedo be unqualified and unab
to perform the functions of federal immagion law enforcement officers, at le
as those functions parh to enforcement ofivil immigration violations.See8
U.S.C. 8§ 1357(g)(1)f. Santos v. Fredezk Cnty. Bd. of Comm’ys¥25 F.3d 451

464 (4th Cir. 2013) (citind\rizonag 567 U.S. at 407) (“Although the Supreme Cq

has not resolved whether local police offsaray detain or arsé an individual for

suspectedriminal immigrationviolations, the Court has said that local law offig
generally lack authority to arrest individuals [faiyil immigration violations.”)
The fact that the federal immigrationfercement statutory and regulatory sche
explicitly states that state and local law enforcemmaay become qualified t
“perform a function of an immigrationffacer in relation to the investigatio
apprehension, or detention of alienstire United StatesWwhen the Attorne)
General enters into a writteagreement with state or local governments sup

this point. 8 U.S.C. 8 1357(g)(1). It is grthrough such formal, written agreemel
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and adequate training, that state and loffatials can perform the functions of
immigration officer as relates to the “invgmtion, apprehension, or detention”
individuals unlawfully present ithe country. 8 U.S.C. § 1357(g)(19ee alsaB

C.F.R. 88 287.5(e)(1), (e)(2)(iii), (e)(3Xe)(4), and (f) (noting that liste

“immigration officers who have succesBy completed basic immigration law

enforcement training,are authorized to conduct imgnation related enforcement

activities, including executing arrest mants for administrative immigratid
violations).

A recent decision by the Supreme &gl Court of Massachusetts len
further support to the proposition thatvatten agreement is generally required
state and local officials to perform thenctions of an immigration officer. lbunn
v. Commonwealth  N.E. 3d __ , 2017 WL 3122363 &@sk. 2017), the questi
before the court was whethdiassachusetts state law authorized state court off

“to arrest someone at thequeest of Federal immigration authorities, pursuant

civil immigration detainer, solely becaus® Federal authoritidselieve the persan

IS subject to civil removal.Tld. at *1. In holding that ndMassachusetts state |z
provides state court officials such authgrthe court discussed the inter-age
communication and coopaion contemplated in 8 U.S.C. § 1357(d).at 11-12
Particularly, with regard to commigation and cooperation under sect

1357(g)(10), the court explained that “inet reasonable to interpret § 1357(g)(
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as affirmatively granting authority to allé&é and local officers to make arrests
are not otherwise authorized by State lald.”at *12. The court further explaing
that,
[s]ection 1357(g)(10), read in themext of § 1357(g) as a whole,
simply makes clear that State alodal authorities, even without a
287(g) agreement that would allow their officers to perform the
functions of immigration officersinay continue to cooperate with

Federal immigration officers in immiation enforcement to the extent
they are authorized to do so bgithState law and choose to do so.

As discussed above, no writtagreement under § 1357(g) exists in this ¢
And the Court will not imagia or create an agreementer@ none exists. This
not a minor point. Because no such written agreement exists here—nor is th
indication that Defendants or anyondheir employment are qualified to perfo

the functions of an immigration officer—dfendants are necessarily limited in

communication and cooperation they camovide to federal immigratign

[hat

ase.

S

ere any

'm

the

enforcement.See Arizona567 U.S. at 407-415 (discussing the immigration

enforcement scheme Congress establigiretithe ways in which state and local

officials may become involved).
C. The administrative warrant at issue here was not directed t
Defendants and is not a requ& from DHS to Defendants
asking that Defendants detain Sanchez Ochoa.

The record contains only an administrative warrant on a Form 1-200

No. 7-1 at 5. In defending Defendan&tion placing an immigration hold bas
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on the administrative warrant, the UmiteStates describes ICE’s currg
immigration detainer Policy and argues thviien states and localities comply w
ICE issued detainers under the Policyeréhis no Fourth Amendment violatic
ECF No. 26 at 29-35. The Court need natide whether this argument is corr
because no ICE detainer has been issneatis case. An administrative warre
alone is not an ICE issued detainer serstate and local authorities informing th
that ICE intends to asswe custody over a persofeediscussion re ICE’
immigration detainer policysupra section Ill.E. Indeed, ICE’s current Poli
regarding immigration detaens—which, again, are the documents ICE issut
inform state and local officials that “ICE intends to assume custody of a rem¢
alien in [the LEA’s] custody*states that “[a]ll immigr&on detainers . . . must |
accompanied by either Form 1-200 . . . or Form [-205.” Policy at 8vdilableat
https://lwww.ice.gov/sites/default/files/documents/Document/2017/10074-2.1
(last accessed on July 27, 2017).

In this case, there is only an admsinative warrant. Nothing in the recq
suggests that ICE requested or in artyeotway asked that Bendants arrest (¢
detain Sanchez Ochoa. @ms point, ICE Assistant Field Director Michael

Melendez’'s declaration is helpful. Meldez describes both what happenet

Sanchez Ochoa’s case ancEI€ procedures as practiced in Yakima County.

Sanchez Ochoasase, ICE Officer Hawkinson imieewed Sanchez Ochoa in {
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Yakima County jail on May 4, 2017, afterarning about Sanchez Ochoa’s p
encounter with ICE in 2008. ECF No. 26-1 at 2-3. Officer Hawkinson ther
sought the administratiwgarrant at issue herfl. at 3. Then “[Officer] Hawkinso
gave a copy of the executed Fol200 to Yakima County Jail staffld. There is
no mention in the record that Officer Wanson or anyone else did anything ot
than hand the Form 1-200 administrativerkaat to Yakima ©unty jail staff.

As discussed above, the administratiggrant issued against Sanchez Oqg
is directed at “any immigration officeauthorized by the INA and implementi
regulations to “serve warranbof arrest for immigratiowmiolations.” ECF No. 7-1 &
5. Defendants are not authorized or qualified to perform the duties of immig
officers. Seediscussion re state and local official’s immigration authostypra
section V.B.4.a & b. Nothing in the admmstrative warrant indicates that it
directed at Yakima County officials anyone other than authorized immigrat
officers. Thus, the administrative warranhnat be read as directed to Defendg

To the extent the United States argues that an ICE detainer g
administrative warrant are both requests ffeaeral to state and local authoriti

the Court finds that argument unavailing. The Form [-200 alone, on its face, {

provide a sufficient basis from which f@adants—who are najualified to make

determinations of immigration law ar@hnnot themselves enforce immigrat

laws—could understand that federaltrarities were making a request
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cooperation from them. And mady handing the warrartb Yakima County jai

staff does not magically convert it intockua request, much less authorization for

detention.

Accordingly, the administrative warraat issue here cannot be seen as a

request, direction, authorization, other instruction from DHS to Defendants

seeking their assistance in detaining Sanchez Ochoa.

d. Defendants’ placement of anmmigration hold on Sanchez

Ochoa does not fall within the permissible exchange or

maintenance of information about his immigration status.

As discussed above, communicatiamd cooperation Iween Defendants

and federal immigration authorities is pessible. That mean$pr example, tha

Defendants may inform ICBbout Sanchez Ochoa’s raée date from Yakima

County’s custodySee8 U.S.C. § 1357(g)(10).

This manner of information sharingasso subject to 8 U.S.C. § 1373. T
section states that government entitiesfficials cannot “prohibit, or in any wa
restrict, any government entity or official from sending to, or receiving

[federal immigration authorities] infmation regarding # citizenship o

—

his

y

from

l’

immigration status” of any individual. 8.S.C. § 1373(a). It also prohibits any

restrictions on the ability of any federab#&, or local government entity to (1) se

to or request or receive information frd@E; (2) maintain information about

individual’s immigration status; or (3gxchange such information with otk
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federal, state, or local government entities. 8 U.S.C. § 1373(b). Lastly, it ob
federal immigration authoritssto respond to inquiries about a person’s immigra
status by other federal, state lacal agencies. 8 U.S.C. § 1373(c).

As discussed above, the administrativarrant here was not a request
information from ICE to Defendants. Toetlextent ICE, otheiederal immigratior
authorities, or Yakima County provideinformation aboutSanchez Ochoa
immigration status in this case, 8 U.S§821373 prohibits any restraint on the fl
of such information between the government agencies involved in this case

However, to the extent Defendantewed the administrative warrant a
request to place an immigration hold $anchez Ochoa, that action went bey
the bounds of communication and cooperation under 8 U.S.C. § 1357
because there was no request for beéémts to place an immigration hold.

Additionally, Defendants placemendf an immigration hold cann
reasonably be construed as “maintaifiimjormation regarahg Sanchez Ochoa

immigration statusSee8 U.S.C. § 1373(b). The admimgtive warrant is not a fin:

order of removal and it is not an immigratidetainer requestrécted at Defendants

asking them to hold Sanchez Ochoa. Itd@aument reflecting ICE’s intent to arrg
Sanchez Ochoa on suspicion that he iswhllly present in the country. Again,
is generally not a crime for a person wheeisiovable in the United States to rem

in the United StatesArizong 567 U.S. at 407. And the predicate for stopy
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someone, let along detaining a person, is absent when police stop a person
nothing more than possible removability from the United St&es. Santos/25
F.3d at 464 Trujillo Santoyg 2017 WL 2896021, at *6 (discussidgizonaand
Santo$. Here, it is disingenuous to argue that the term “immigration hold
similar language such asCE hold,” means anything othéhan an intention not {
release a person subjected to such a holdtfteast some timeefore conferring
with ICE. Indeed, as discussed, the recgugports that Defendants did not int¢
to release Sanchez Ochoa: Directormphell’'s statement that “[DOC] h;
confirmed that Mr. Sanchez can bail bis ICE hold,” implies that Defendar
understood that Sanchez Ochwas being detained because of immigration iss
ECF No. 7-4; and the jail roster listsrmigration hold” as an offense and “IC
as the “statute” as a reason, among sthior Sanchez Ocht@adetention with
DOC, ECF No. 7-2 at 7.

Accordingly, Defendants could not “lt§l Sanchez Ochoa in any sensg
the word based solely on an admirasive warrant that reflects only tlsespicion
that Sanchez Ochoa is removable from thnited States. Exchanging informat
and cooperating is one tig. What happened hewas quite another—it was

detention.
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e. No other authority permitted Defendants to place thg
immigration hold in reliance on the administrative warrant.

At oral argument, Defendants’ counssnceded that the administrat
warrant is a civil warrant issued tonmigration officers, that it authoriz
immigration officers to detain the perseio is the subject of the administrat
warrant, and that Yakima County officsatould not enforce the warrant. Only
United States argues that Defendantsa@agk on the administrative warrant. E
No. 26 at 35—-47. The United States argined it cannot be the case that fed
officials can legally execute an admingtve warrant yet it would be illegal f
state and local officials to do so. In magiits argument, the United States relies
a litany of cases stating that law enforesmroutinely relies on other officers’ a
jurisdictions’ probable cause determinations. In short, the United States argt

cooperating state and local governmentsafiders (1) can rely on ICE’s probal

cause determination under the “colleetknowledge” doctrine and (2) temporati

detain removable persons the federal government’sqeest or direction base

solely on probable cause otwil immigration violation.Id.

Sanchez Ochoa counters that statel local officials cannot rely d
administrative warrants issued by someatieer than a neutral magistrate.
further argues that thougihe federal statutory anckgulatory scheme perm
federal officials to execute administratiwarrants, it does not low that state an

local officials may also rely on andeoute such warrants. ECF No. 27 at 5-8.
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I The collective knowledge dotrine does not apply in
this case and the Court declines to extend it to th
immigration context.

Relying on the “collective knowledge” dotte, the United States asserts {
“[l]t is well-established that Local officers are entitled to rely on ICE’s finding
probable cause as articulaiadhe administrative warrant.” ECF No. 26 at 35. ]
“collective knowledge” doctrine allowscourts to “determine whether
investigatory stop, search, or arrestmplied with the Fourth Amendment

look[ing] to the collective knowledge of the officers involved in the crim

investigation although all of the infoation known to the law enforcement offict

involved in the investigation is not konunicated to the officer who actual

[undertakes the challenged actiorJiiited States v. Ramire473 F.3d 1026, 103
(9th Cir. 2007) (citations and quotation m®omitted). The Uniig States conceds
that courts have not previdysapplied this rule in B immigration context or t
violations of civil law. ECF No. 26 at 37.

On this point, the court’s reasoningTinujillo Santoyois instructive. 201]
WL 2896021. There, on summary judgmetite court considered, among ot
things, whether Bexar County’s policy of honoring ICE detainer requests wa
moving force” behind violations of Tjllo Santoyo’s Fourth and Fourteer
Amendment rights which led tas unlawful detentiordd. at *8. In finding that yes

Bexar County’s policy was indeedethmoving force behind the constitutiol
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violations Trujillo Santoyo alleged, the court discussed the “collective knowls

doctrine and found that county officialsetle were not entitled to rely upon ICE

probable cause determinatiolia. at *6. First, the court was skeptical that
“probable cause requiremeritetween County officialsnd 8 U.S.C. § 1357(d)(
were interchangeable.ld. The court neverthelessssumed, for the sake

argument, that the requirements were irltangeable, but went on to find that
“collective knowledge” doctrine did not apply there because “the record [di(
indicate any communication or coopeoatibetween the ICRersonnel who mac
the probable cause determination and @ounty officials who processed f
detainer requestId.

Although in the instant case there is ntatlteer request, just an administrat
warrant, thelrujillo Santoyocourt’s reasoning is perssige. Here, Officer Gladis
was the officer who madedlprobable cause determimati ECF No. 7-1 at 5. T
make that determinatiohge allegedly relied on theformation Officer Hawkinso
presented to him. ECF No. 26-1 atThe record does not indicate that Glac

interacted with Yakima County officislat all. At most, the only interactit

pdge”

T
(72

the

of
the

1] not
e

he

ve
h
0
5
lish

bN

between ICE personnahd Defendants relatdéo Sanchez Ochoa’s case is Officer

Hawkinson’s handing a copy of the exemit~orm 1-200 to Yakima County ja

staff.lId. That ICE officers are in Yakima Coynjail almost daily and that Office

Hawkinson interviared Sanche Ochoald., says nothing about communication

TEMPORARY RESTRAINING ORDER-38

il

L4

r

or




10

11

12

13

14

15

16

17

18

19

20

cooperation betweengnCE officer who made the gnable cause determinatiq
Gladish, and the County officialshw placed the immigration hold.

Accordingly, the “collective knowldge” doctrine does not provide a bg
for Defendants to rely on ICEf@mobable cause determination.

. Defendants were not authoized to temporarily detain
Sanchez Ochoa.

Furthermore, to the extent the Unit&tates argues that Defendants |
could temporarily detain Sanchez Ochatathe federal government’s request
direction based solely on the probable eadstermination of a civil immigratig
violation, the Court disagrees. As dissed above, the Court fid@etermined the
there was no request, direction, authdrag or other instruction from feder
authorities to Defendants asking for Saex Ochoa’s detention and Defenda
could not rely on ICE’s probable cause det@ation. Accordingly, this argume
also falils.

5. BecausdDefendantscannot enforce immigration laws and do not

otherwise have the authority todetain Sanchez Ochoa, Sanchg

Ochoa is likely to succeed on the merits of his Fourth Amendme
claim.

Courts around the country have helatthocal law enforcement officials

violate the Fourth Amendment when they temporarily detain individual
immigration violations without probable causantos v. Frederick Cnty. Bd.

Com’rs 725 F.3d 451, 468 (4th Cir. 2018)jranda-Olivares v. Clackamas Cnt

TEMPORARY RESTRAINING ORDER-39

n,

SIS

here

or

n

At

al

iNts

nt

pZ
Nt

5 for

of

~




10

11

12

13

14

15

16

17

18

19

20

No. 3:12-cv-02317-ST, 2014 WL 1414305*atl (D. Or. Apr. 11, 2014) (“th

(D

Fourth Amendment applies to County’stelgion of Miranda-Olivares after she

was entitled to pre-trial release on bail.Having already determined that (1)

Defendants’ placement of the immigom hold caused his detention beyond |the

time he would otherwise be in Yakin@ounty’s custody, (2befendants have no

authority to effectuate the adminidiv@ warrant because they cannot enfo

rce

immigration laws, and (3) no other thaority allowed them to act upon the

administrative warrant, Sanchez Ochodikgly to show that Defendants have

violated his Fourth Amendment rightSefendants are local government actprs;

therefore they are acting undée color of state law.ugar v. Edmondson Oil Ca.

457 U.S. 922, 936 (1982) (“Our cases haveoatingly insisted that the conduct

allegedly causing the deprivation of a fedaight be fairly attributable to the

State.”);Chudacoff649 F.3d 1143, 1149%9Cir. 2011) (citind-ugar, 457 U.S. af
928) (“The ‘under color of law’ requineent under § 1983 is the same as

Fourteenth Amendment’s ‘state action’ requirement.”)

the

Accordingly, Sanchez Ochdas demonstrated that he is likely to succeed on

the merits of his Fotin Amendment claim.

C. The balance of the hardships and pulit interest inquiries merge and tip
sharply in favor of Sanchez Ochoa.

When the government is a party &odispute where a plaintiff seeks

a

preliminary injunction, the balance ofetthardships and public interest factors

TEMPORARY RESTRAINING ORDER-40




10

11

12

13

14

15

16

17

18

19

20

merge.Drakes Bay Oyster Co. v. Jeweld7 F.3d 1073, 1092 (9th Cir. 201
(citation omitted). Since the standard i&suing preliminary injunctions and TR(
Is the same, the factors merge wheniding whether to grant a TRO as w&lee
e.g, Koller, 224 F. Supp.at 875. In considering these factors, courts must cq
“competing claims of injury and musbusider the effect on each party of

granting or withholding of the requested reliaiVinter, 555 U.S. at 24.

Here, if the Court does not issue aQRSanchez Ochoa witlontinue to be

held in DOC’s custody, even though atst Superior Court judge has alre:
determined that he is eligible for preatrrelease on his state criminal charg

Sanchez Ochoa represents thiatstate court trial, ctently scheduled for Augu

4)

Ds

nsider

the

v

7, 2017, is likely to be delayed, so itusclear how long he might be held in pre-

trial detention. ECF No. 6 at 10.
Defendants assert that balancing thaitees here is “largely an acaden
exercise.” ECF No. 24 at They also do not identify any harm they would su

should a TRO issue.

niC

ffer

The Court disagrees that the questine is largely academic. Irrespective

of what happens once Sanchez Ochaalmsased from Yakima County’s custo
a TRO will materially impact him. If hposts his $50,000 bond, he will be relea

from Yakima County’s custody.
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Moreover, to the extent Defendantgae that a TRO will create confusi

about liability, ECF No. 24 at 8, the Coulisagrees. A TRO will clarify, pending

the resolution of this case, that Sancbehoa has demonstrated that Defenda

reliance on an administrative warrantpiace an immigration hold likely violated

Sanchez Ochoa’s Fourth A&gmdment rights. Defendanitgve not identified an

on

\Nts’

y

potential liability they would face as astdt of this ruling, and Defendants gan

choose to amend their policies andgirces however they see fit.
The Court finds that the balance tbie hardships tips sharply in Sanc
Ochoa’s favor.
D. Sanchez Ochoa will suffer irreparablenarm in the absence of a TRO.
Defendants argue that thelief Sanchez Ochoseeks is already available
him and he therefore will not suffer irrepale harm. ECF N&4 at 6—7. Howeve
as discussed above, the Coud Hatermined that he is &k to prevail on the meri

of his Fourth Amendment claim. “It isvell establish that the deprivation

constitutional rights ‘unquestionabtonstitutes irreparable injury.Melendres v,

Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (quotklgod v. Burns 427 U.S. 347
373 (1976)). Accordingly, the Courtfis that this factor is met.

E. Sanchez Ochoa is not required to post a bond.

nez

to

=S

S

of

Defendants ask the Court to requirattBanchez Ochoa post a security bond

because it granted the requestelcef. ECF No. 24 at 9. Dendants assert that th
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may have “unforeseen civil liability arising from restrictions on the abilit

Yakima County to manage ijail operations consistemtith past practice.” EC

No. 24 at 9. Federal Rule @ivil Procedure 65(c) instructs that courts may iss

TRO “only if the movant gives security an amount that the court considers prg

to pay the costs and damages sustained by any party found to have been wi
enjoined or restrained.” Though this ¢prage appears mandatpdjstrict courts
have discretion to set the security bond amount, if dolynson v. Couturie72
F.3d 1067, 1086 (9th Cir. 2009) (citation onufteParticularly, a “district cou
may dispense with the filing of a bowdhen it concludes there is no realis
likelihood of harm tdhe defendant from enjaimg his or her conductld. (citation
and quotations marks omitted).
Here, Defendants make redace only to “unforeseekgcivil liability.” ECF
No. 24 at 9. The relief the Court is grantatffects the status of only one individu
Sanchez Ochoa. It is meunlikely that, based solely dhis Order, Defendants w
be subject to substantial civil liability. Aordingly, the Court declines to orc
Sanchez Ochoa to paaty security bond.
VI.  CONCLUSION

Based on the record presented to @murt, applicable law, and for ti

ue a
per

ongfully

't

btic

al,
Il

er

he

reasons detailed above, the Court gr&asischez Ochoa’s request for a temporary

restraining order. The purpose of this orideio ensure that Sanchez Ochoa wil
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able to post bail on his state charges] that he will be physically released frq

DOC custody upon doing so.

. Plaintiff Sanchez Ochoa’s Motion iSupport of Temporary Restrainipng

. Defendants Ed W. Campbell, Directof Yakima Coung Department of

. Defendants Ed W. Campbell, Directof Yakima Coungy Department of
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Accordingly, it is herebRDERED:

Order, ECF No. 6, iISRANTED;

Corrections; Scott Himes, Chief dhe Yakima CountyDepartment of
Corrections; Yakima County, and dlheir respective officers, agents,
servants, employees, attorneys, and@efcting in concert or participatipn

with themSHALL :

a. Immediately remove the immigration hold presently in place against

Mr. Antonio Sanchez Ochoa from the jail roster, and

b. physically release him should he post ba his state criminal charges;

—

Corrections; Scott Himes, Chief dhe Yakima CountyDepartment o
Corrections; Yakima County, and dlheir respective officers, agents,
servants, employees, attorneys, and@efcting in concert or participatipn

with them arePROHIBITED from placing an immigration hold on Mr.

Antonio Sanchez Ochoa’s jail roster agat some future time based solely

on the administrative warrant at issue here, ECF No. 7-1 at 5;
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4. Defendants Ed W. Campbell, Directof Yakima Couny Department o

—

Corrections; Scott Himes, Chief dhe Yakima CountyDepartment o
Corrections; Yakima County, and dlheir respective officers, agents,
servants, employegattorneys, and pesas acting in concert or participatipn
with them ardPROHIBITED from relying on the administrative warrant at
issue here, ECF No. 7-1 at 5, to coumicate to third parties that Mr. Antonio
Sanchez Ochoa is beingé€ld” because of his immigration status. This

should not be read to conflict withU.S.C. § 1373 or ber applicable lay

<<

concerning disclosure of informati about Sanchez @Goa’s immigratior
status.
IT IS SO ORDERED. The Clerk’s Office is direetd to enter this Order and
provide copies to all counsel.

DATED this 31st day of July 2017.

(.

) ﬁl___\_t L [
At A
~SALVADOR MENELZA, JR.
United States District Judge
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