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mmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT

UNlTED STATES DlSTRlCT COURT EASTERN DISTRICT OF WASHINGTON
EASTERN DISTRICT OF WASHINGTON Jul 11, 2018

SEAN F. MCAVOY, CLERK

BEFORE THE COURT are crossnotions forsummaryjudgment. ECF
No. 14, 19. Attorney D. James Treepresentdustin T (Plaintiff); Special
Assistant United States Attorn®yanaAndsagerrepresents the Commissioner of
Social Security (Defendant)lhe parties have consented to proceed before a
magistrate judge. ECF N6. After reviewing the administrative record and brief;
filed by the parties, th€ourt GRANTS Defendans Motion for Summary
Judgment an@®ENIES Plaintiff's Motion for Summary Judgment.

JURISDICTION

OnMarch 11 2014, Plaintiff filed an gpplicationfor Supplemental Security
Income alleging disability sinc®ctober 28, 200Glue toADHD, Bipolar
Disorder, Oppositional Defiant Disorder, PTSD and right shoulder pairl66,
184. Plaintiff's applicationwas denied initially and upon reconsideration.

Administrative Law Judge (ALB. Andrew Gracéeldahearing omApril
8, 2016, Tr. 36-63, and issed an unfavorable decision btay 2, 2016 Tr. 20-31.
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The Appeals Council denied review on JuneZO17 Tr. 1-6. The ALJ'sMay
2016 decision thus became the final decision of the Commissioner, which is
appealable to the district court pursuant to 42 U.S.C. § 405(g). Plaintiff filed th
action for judicial review ougust28, 2017. ECF No.1, 4.

STATEMENT OF FACTS

The facts of the case are set forth in the administrative hearing transcript
ALJ’s decision, and the briefs of the parties. They are only briefly summarized
here.

Plaintiff was born orSeptember 17, 1988nd wasl8 years old on the
allegedonset dateQctober 28, 2006Tr. 166 He completed high schowl 2006
Tr. 40,185 Plaintiff's disability report indicates he stopped working3mtober
28, 2010 because ofik condition(s). Tr. 185. He last worked as a cook at
McDonald’s in 2010thejob ended after he had a conflict with the store manage
Tr. 41, 5253. However, he testified he also performed grounds keeping work fqg
short period of time in 2014. Tr. 43. Plaintiff statkd main thingoreventinghim
from being abléo workwas his manic depressive bipolar disorder that chhise
to get physical witlor yell atemployes or customes. Tr. 44.

With respect to his mental healtPlaintiff testified his current treatment
plan called for medication and weekly counseling sessionsgtlicated he
stopped going to counselifgcause he believed his oselorwould share
information with his mother. Tr. 446. He had been off ahental health
medications and had not attended counseling since April of 2015. TAs46.
his physical health, Plaintiff indicated he had ilaex dollar sized dead zonat
his right shoulder which was painful when he wasrly active. Tr. 50.

Plaintiff reported he spends his days taking long walks and visiting with
friends. Tr. 4849. He stated he has friends that come over almost daily to play
video games, and he estimated he used marijuana with these friends every oth
day. Tr.49-50. He admitted medical providers had informed him that marijuan:
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use might be interfering withis condition andreatment, buteportedhe stopped
using for a threenonth periodf time without any noticeable difference. Tr.-50
51.
STANDARD OF REVIEW

The ALJ is responsible for determining credibility, resolving conflicts in
medical testimony, and resolving ambiguitiésidrews v. Shalaleb3 F.3d 1035,
1039 (9th Cir. 1995). ThALJ's determinations of law are reviewdd novowith
deferencdo a reasonablaterpretatiorof the applicable statutedAcNatt v. Apfel
201 F.3d 1084, 1087 (9th Cir. 2000). The decision of the ALJ may be reverseq
only if it is not supported by substantial evidence or if it is based on legal error.
Tackett v. Apfell80 F.3d 1094, 1097 (9th Cir. 1999). Substantial evidence is
defined as being more than a mere scintilla, but less than a prepondedamate.
1098. Put another way, substantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to support a concléscrardson v.
Perales 402 U.S. 389, 401 (1971). If the evidence is susceptible to more than
rational interpretation, th€ourt may not substitute its judgment for that of the
ALJ. Tackett 180 F.3d at 109 Norgan v. Commissioner of Social Sec. Admin.
169 F.3d 595, 599 (9th Cir. 1999). If substantial evidence supports the
administrative findings, or if conflicting evidence supports a finding of either
disability or nondisability, the ALJ’s determination is conclusivBprague v.
Bowen 812 F.2d 12@, 12291230 (9th Cir. 1987)Nevertheless, a decision
supported by substantial evidence will be set aside if the proper legal standard
were not applied in weighing the evidence and making the deciBiawner v.
Secretary of Health and Human Servic&&39 F.2d 432, 433 (9th Cir. 1988).

SEQUENTIAL EVALUATION PROCESS

The Commissioner has established a-ftep sequential evaluation process
for determining whether a person is disabled. 20 C.F.R. 88 404.1520(a),
416.920(a)Bowen v. Yuckerd82 U.S. B7, 140142 (1987). In steps one through
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four, the burden of proof rests upon the claimant to establish a prima facie casg
entitlement to disability benefitsTackett 180 F.3d at 1098099. This burden is
met once a claimant establishes that a physical or mental impairment prevents
claimant from engaging in past relevant work. 20 C.F.R. 88 404.1520(a)(4),

416.920(a)(4). If a claimant cannot perform past relevant work, the ALJ procee

to step five, and thieurden shifts to the Commissioner to show that the claimant
can perform other jobs present in significant numbers in the national economy.
Batson v. Commissioner of Social Sec. Ad3%59 F.3d 1190, 1198194 (2004).
If a claimant cannot make an adjustment to other work in the nationalragpa

finding of “disabled” is made. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v).

ADMINISTRATIVE DECISION

OnMay 2, 2016 the ALJissued a decision finding Plaintiff was not disable
as defined in the Social Security Act.

At step one, the ALtbund Plaintiff had not engaged in substantial gainful
activity since thalisability applicatiordate March 11 2014. Tr.22. At step two,
the ALJ determinelaintiff had thefollowing severe impairmeast attention
deficit hyperactivity disorder, bipolar disorder, learning disorder, right zrape
muscle strain, and obesityfr. 22. At step three, the ALJ found Plaintdfd not
have an impairment or combination of impairments that meets or medicallg equ
the severity obne of the listed impairments. D3.

The ALJ assessed Plaintiff’'s Residual Functional CapaRiC] and
determined he could perform light exertion lewelrk with the following
limitations: hecouldfrequently push and pull with his dominant right app
extremity; he could occasionally climb ladders, ropes, and scaffolds and crawl;
could frequently reach with his dominant right upper extremity; he must avoid
concentrated exposure to hazards in the workplace; he was limited to simple,
repetitive, routine tasks consistent with unskilled work; he wasddrio low
stress workdefined as work requiring few decisions and changes; he could hav

ORDER GRANTINGDEFENDANTS MOTION . . .- 4

b of

the

14

ds

d

lal

he

e




© 00 N o o~ WN B

N NN NNMNDNMNNNDNDRRRRRRR R PR PR
W ~N O O N W N P O O 0 ~N & g N 0 N R~ O

no contact with the general public; he was limited to occasional superficial cont

with coworkers; and he could have occasional contact with supervisors. Tr. 25.

At step four, the ALdleterminedPlaintiff had no past relevant warkrr. 30.
At step five the ALJ determinethat based on the testimony of the vocational
expert andconsidering Plaintiff's age, education, work experience and RFC,
Plaintiff could perform other jobs present in significant numbers in the national
economy includingthe jobs ofsmall products assembler, garment sorter and
laundry folder Tr.30-31. TheALJ thusconcluded Plaintiff was not under a
disability within the meaning of the Social Security Act at any time fktarch
11,2014, thedisability applicatiordate,through the date of the ALJ’s decision,
May 2, 2016. Tr. 3L.

ISSUES

The question presented is whether substantial evidence sgbgoLJ s
decision denying benefits and, if so, whether that decision is based on proper |
standards.

Plaintiff contends the ALJ erred in this case byihproperlyweighingthe
opinion testimony; an@R) discrediting Plaintiff without specific, clear and
convincing reasons to do.s&CF No. 4 at 3.

DISCUSSION
A. Plaintiffs Symptom Testimony

Plaintiff challenges the ALJ’s finding that Plaintiff was not entirely credlibls
Tr. 26. ECF No. 14 at 180.

It is the province of the ALJ to make credibility determinatioAadrews
53 F.3d at 1039. However, the ALJ’s findings must be supported by specific
cogent reasonskashad v. Sullivard03 F.2d 1229, 1231 (9th Cir. 1990). Absent
affirmative evidence of malingering, the ALJ’s reasons for rejecting the claiman
testimony must be “specific, clear and convincingéster v. Chater81 F.3d 821,
834 (9th Cir. 1995). “General findings are insufficient: rather the ALJ must
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identify what testimony is not credible and what evidence undermines the
claimant’s complaints.”Lester 81 F.3d at 834Dodrill v. Shalalg 12 F.3d 915,
918 (9th Cir. 1993).

In this case, the ALJ found Plaintiff's medically determinable impairments
could reasonably be expected to cause the alleged symptoms; however, Plaint
statements concerning the intensity, persistence and limiting effects of those
symptoms were not entirely consistent with the medical and other evidence of
record. Tr. 26.

The ALJ first indicated the alleged severity of Plaintiff’'s workplace
limitations wasnot supported by the objective medical record as a whiale26.

A lack of supporting objective medical evidence is a factor which may be
considered in evaluating amdividual’s credibility, provided it is not the sole
factor. Bunnell v. Sullivan347 F.2d 341, 345 (9th Cir. 1991) (Once a claimant
produces objective medical evidence of an underlying impairment, an adjudica
may not reject the claimant’s subjects@mplaints based solely on a lack of
objective medical evidence to fully corroborate the alleged severity of pain.);
Robbins v. Soc. Sec. Admih66 F3d 880, 883 (9th Cir. 2006) (An ALJ may not
make a negative credibility finding “solely because” the claimant’s symptom
testimony “is not substantiated affirmatively by objective medical evidence.”).

As fully discussed in Sectidd, below, the medical evidence of record does
not support Plaintiff's allegatioof disabling physicaandmental limitations.See
infra. Consequently, the Court finds tAkJ correctlydeterminedhat Plaintiff’s
subjective complaints were not consistent with the medical evidence of record.

The ALJ nextstaed that Plaintiff's activities of daily living did not support
the levelof subjective complaints by Plaintiff. Tr. 26.

It is well-established that the nature of daily activities may be considered
when evaluating credibilityFair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989).
While one does not need to be “utterly incapacitated” to be disathleid was
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proper for the ALJ to find Plaintiff's reports of activities such as mowing $awn
doing household choregerformingodd jobs, socializing with friends on a nearly
daily basisand gé#ting up every day at 8:30 a.m. and goiadook for work were
inconsistent withis alleged limitations and thus detracted frois ¢dwverall
credibility. Tr. 23-24, 27, 49, 192193 264

The ALJ also noted Plaintiff indicated to his treatment providers that he W
working odd jobs untiat least April 9, 2013. Tr. 26.

Social Security regulations provide that employment during any period of
claimed disability may be probative of a claimant’s ability to work. 20 C.F.R. 83
404.1571, 416.971. Moreover, the ability to perform eventpag work can be
considered in assessing credibiligray v. Comm’r Social Security Admis54
F.3d 1219, 1227 (9th Cir. 2009) (finding the ALJ properly discounted the
claimant’s testimony because she recently worked as a personal caregiver for
yeass and had since sought out other employment).

The record reflects Plaintiff continued to work odd jobs to support himsel
after the alleged onset date. Tr. 23, 264. For examf@mtiff reported to the
Family Practice Clinic on April 9, 2013, that he had continued to work jobs, mo{
in lawn maintenance, but only worked enough to pay the bills. Tr. 26, T262.
ALJ properly discounted Plaintiff's credibility on the basis that he continued to
performwork during the period of time he claimed disailit

The ALJadditionallynoted Plaintiffsmental health symptomshproved
when he was participating in mental health treatment and taking his medication
Tr. 27.

The effectiveness of medication in alleviating pain and other symptoms i
relevant factor to consider in evaluating the severity of a claimant’s symptoms.
C.F.R. §416.929(c)(3)(iviMorgan v. Comm’r of Social Sec. Admib69 F.3d
595, 600 (9th Cir. 1999) (an ALJ may properly rely on a report that a plaintiff's
mental symptoms improved with the use of medicatiGulle v. Heckler707 F.2d
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439, 440 (9th Cir. 1983) (noting impairments that are controlled by treatment
canna be considered disabling).

Plaintiff's mental health treatment records indidalaintiff's symptoms
improvedwhen he was participating in mental health treatment and taking his
medications. Tr. 27349-350. The evidenced improvement of Plaintiff's ntal
health symptoms was an additional proper basis to discasulhjective
complaints.

With regard to Plaintiff's mental health condition, the ALJ also stated that
Plaintiff continued to use marijuana despueng informedy his treatment
providersthat his continued use of marijuana could be detrimental to his menta
health. Tr. 27347 Furthermore, Plaintiff discontinued his mental health
treatmenturing the relevant time period and made little effort to seek additiona|
treatment for his allegedly disablingental healtlsymptoms. Tr. 27.

In assessing a claimant’s credibility, an ALJ properly relies upon
“unexplained or inadequately explained failure to seek treatment or to follow a
prescribed course of treatmentTommasetti v. Astry®33 F.3d 1035, 1039 (9th
Cir. 2008) (quotingsmolerv. Chater 80 F.3d1273,1284(9th Cir. 1996); Fair,

885 F.2d at 603. “[l]f the frequency or extent of the treatment sought by an
individual is not comparable with the degree of the individuallgective
complaints, or if the individual fails to follow prescribed treatment that might
improve symptoms, we may find the alleged intensity and persistence of an
individual’'s symptoms are inconsistent with the overall evidence of record.”
S.S.R.16-3p. Moreover, an “unexplained, or inadequately explained, failure to

seek treatment may be the basis for an adverse credibility finding unless one of a

‘number of good reasons for not doing so’ applig®rh v. Astrue495 F.3d 625,
638 (9th Cir. 2007).

Here, Plaintiff'sreasorfor failing to follow treatment advice (discontinue
marijuana useyas that he stopped using for a threenth period of time but did

ORDER GRANTINGDEFENDANTS MOTION . . .- 8
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not notice a difference. Tr. 88ll. Plaintiff's selfreportin this regardloes not
changehe fact that medical providers had informed him that marijuana use mig
be interfering with his condition and treatmeifiit. 347. Plaintiff's explanation for
discontinuingmental healtlireatmentltogethemas that he could not trust that his
counseling sessons would be kept private from his mother, who worked at the
same facility. Tr. 45. However, that rationalization provides no support for
Plaintiff not makinga greater efforto find a new mental health providat a
differentlocationin the months that followedThe ALJcited Plaintiff'sfailure to
follow medical advice and lack of effort to secure a new treatment pramider
support of his opinion th&laintiff's condition was not as limiting as alleged.

The ALJ is responsible faeviewing the evidence and resolving conflicts o
ambiguities in testimonyMagallanes v. Bower881 F.2d 747, 751 (9th Cir.
1989). Itis the role of the trier of fact, not this Court, to resolve conflicts in
evidence.Richardson v. Peralegl02 U.S. 89, 400 (1971). The Court has a
limited role in determining whether the ALJ’s decision is supported by substant
evidence and may not substitute its own judgment for that of the ALJ even if it
might justifiably have reached a different result udemooreview. 42 U.S.C. §
405(g). After reviewing the record, the Court finds that the ALJ provided clear
and convincing reasons, which are fully supported by the record, for discountin
Plaintiff’'s subjective complaints. Accordingly, the ALJ did not err by finding
Plaintiff’'s symptom allegations were not entirely credible in this case.

B. Lay Witness Testimony

Plaintiff contends the ALJ erred by not properly evaluating the function
report completed bilaintiff's mother Sunday Suttaron May 16, 2014, T215
222 ECF No. 14 at 16.

The ALJ shall “consider observations by rmedical sources as to how an
impairment affects a claimant’s ability to workSprague v. Bowe812 F.2d
1226, 1232 (9th Cir. 1987). The ALJ may not ignore or improperly rdject t
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probative testimony of a lay witness without giving reasons that are germane tq
each witnessDodrill v. Shalalg 12 F.3d 915, 919 (9th Cir. 1993).

The ALJ assigned “some weight” to the third party function report
completed by Ms. Suttemutheld that Ms. Sutton’s statements were not entirely
supported by the medical records and, in any event, the igsué&atton
identifiedwere addressed the ALJ’'s RFC determinationTr. 29, 215222. The
Court agrees.

First, while Ms. Sutton noted th&tlaintiff had behavioral issues and was
“oppositional” Tr. 215222,the ALJ accounted for these noted characteristics by
limiting Plaintiff to simple, repetitive, routine, lowtress work with no contact
with the general public, occasional superficial contact with coworkers, and only
occasional contact with supervisors, Tr. 25. Furthermore, Ms. Sgémifically
indicatedshe was “not sure” about her answers to many of the questions listed
the report since she did not live with Plaintiff. Tr. Z22. Finally, as indicated
by the ALJ, the objective medical evidence of record does not entirely support
Sutton’saccountof significantlimitations. See infra

The Court finds the ALJ provided germane reasons for discounting Ms.
Sutton’s lay witness statements in the third party function report.

C. Medical Opinion Testimony

Plaintiff asserts the ALJ erred by failing to properly assess multiple medi¢

source opinions of recarcdECF No. 4 at 3-15.
In a disability proceeding, the courts distinguish among the opinions of th
types of acceptable medical sources: treating physicians, physicians who exal
but do not treat the claimant (examining physicians) and those who neither
examine nor treat the claimant (nonexamining physiciaonss$ter v. Chater81
F.3d 821, 830 (9th Cir. 1996). A treating physician’s opinion carries more weig

than an examining physician’s opinion, and an examining physician’s opinion i$

given more weight than that of a nonexamining physicBenecke v. Bahmart,
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379 F.3d 587, 592 (9th Cir. 2004)ester 81 F.3d at 830. In weighing the medica
opinion evidence of record, the ALJ must make findings setting forth specific,
legitimate reasons for doing so that are based on substantial evidence in the rq
Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989). Moreover, the ALJ is
required to set forth the reasoning behind its decisions in a way that allows for
meaningful review.Brown-Hunter v. Colvin 806 F.3d 487, 492 (9th Cir. 2015)
(finding a clear statement of the agency’s reasoning is necessary becauagrthe

rcord.

Co

can affirm the ALJ’s decision to deny benefits only on the grounds invoked by the

ALJ). “Although the ALJ’s analysis need not be extensive, the ALJ must provig
some reasoning in order for us to meaningfully determine whether the ALJ'’s
conclusions were supported by substantial eviden€eeichler v. Comm’r of Soc.
Sec. Admin.775 F.3d 1090, 1103 (9th Cir. 2014).

The opinion of an acceptable medical source is given more weight than t
of an “other source.” 20 C.F.R. 88 404.1527, 416.%&0Mmez v. Chatei74 F.3d
967, 97071 (9th Cir. 1996).Evidence from “other sources” is any information or
statements from aom-medical source about any issue in Plaintiff's clazf.

C.F.R. 8 404.1513(a)(4)The ALJ is required to consider observations by non
medical sources as to how an impairment affects a claimant’s ability to work.
Pursuant tdodrill v. Shalalg 12 F.3d915 (9th Cir. 1993), an ALJ is obligated to
provide germane reasons for discounting “other source” statements.

The ALJ thoroughly reviewed the medical and other evidence in the file,
analyzed the testimony, and determined Plaintiff had the RFC to perform light
exertion level work with the following limitations: he could frequendgich push
and pull with his dominant right upper extremity; he could occasionally climb
laddersyopes, and scaffolds and craWwe must avoid concentrated exposure to
hazards in the workplace; he was limited to simple, repetitive, routine tasks
consistent with unskilled work; heas limited to lowstress work; he could have
no contact with the general public; he was limited to occasional superficial cont
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with coworkers; and he could have occasional contact with supervisors. Tr. 25,

The Court finds the credible evidence of reconppsuts tle ALJ's RFC
determination.See infra

1. Taedm Moon, Ph.D.

OnMay 6, 2013, and April 15, 204, Dr. Moon completed Mental Source
Statemenforms. Tr. 26372. On May 6, 2013, Dr. Moonhecked boxes
indicatingthat all basic work activities were only mildly to moderately limited. T
265. However, o April 15, 2014, Dr. Moon opined that Plaintiff had marked
limitationsin his ability to understand, remember, and persist in tasks by followi

detailed instructions; communicate and perform effectively in a work setting; and

maintain appropriate behavior in a work settidg. 270-271 Dr. Moon found
that Plaintiff had mild to moderate limitatism the remainder of his workplace
abilities. Id.

The ALJ accaded theApril 2014 form reportnoting marked limitations
“li mitedweight.” Tr.27. The ALJ indicatedhe marked limitation findings were
not supported btheobjective medical evidence of record which skdwnly
routine complaints and conservative canel appeared to be entirely based on
Plaintiff's selfreported symptoms. Tr. 2Z8. The ALJ further noted that the

s

ng

assessed marked limitations were inconsistent with record evidence which showed

improvement with treatment. Tr. 28.

Theevidence ofecord reflects Plaintiff generally had only mild to moderate

limitations in his workplace abilitiesnd his symptoms improved when he was
participating in mental health treatment and taking his medications. -B8,27
265, 300, 34850, 361362. As Plantiff reportedduring Dr. Moon’s April 2014
examinationalthoughhe was diagnosed at age 6 or 7 with bipolar disorder,
oppositional defiant disorder, PTSD and ADHD and treated with counseling,
Risperdal and antidepressamaintiff neverthelesseasedaking all medications
by age 16, Tr. 402, and, as stated previously, discontinued counseling as of Ap
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of 2015, Tr. 46 Plaintiff’s failure to continue mental health treatment, which
appears to have improved his reported symptoms, suggests his condgiont as
limiting as alleged by Plaintiff copined by Dr. Moon.

Dr. Moon’s April 2014 Mental Source Statemaigonoted Plaintiff
“reported” anger problems and that his mood was labile during the day, yet his
mood during the interview was descritasfup and good.” Tr. 402.
Furthermoreobjective findingsn the April 2014 reporindicatePlaintiff's affect
was appropriate, his mood calm and his attitude and behavior were good,
cooperative and unremarkable. Tr. 405. Given these discrepanwias, it
reasonable for the ALJ to conclude the assessed marked limitations were base
Plaintiff's subjective complaints.

The Court finds sbstantial evidence supports the ALJ’s determination to
accordlimited weight tothe markedmental healtimitations assessed Dr.

Moon’s April 2014Mental Source Statement

2. Jeff Teal, Ph.D.

Dr. Tealperformed a psychologidakychiatricexaminatiorof Plaintiff on
December 282010. Tr.359-367. Dr. Teal checked boxes indicating Plaintiff had
only mild to moderate functional limitations. Tr. 361. The ALJ assigned
significantweight to Dr.Teal’s eport finding it wassupported byhe objective
medical evidence of recardrlr. 28.

Consistent with thé&LJ' RFC determinationthe findings of DrTealreflect
that Plaintiff was capable of performing simple, repetitive, routinkilled, low

As discussetih Section Aabove the ALJ's reasons for discounting
plaintiff’'s subjective complaints this case arsupported by the evidence of
record and free of erroiSee Tonapetyan v. Haltét42 F.3d 1144, 1149 (9th Cir.
2001) (a physician’s opinion may be disregarded when it is premised on the
properly rejected subjective complaints of Plaintiff).
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stress workvith no contact with the general public, occasional superficial conta¢

with coworkers and occasional contact with supervisors. TB&b
Plaintiff contend<r. Teal’s objective findings/hich noted some moderate
and severe impact3r. 364367, “compel disability.” ECF No. 14 a0111.

However,Dr. Teal translated these “objective findings” into the mild to moderate

functional limitations notedtalr. 361, and these functional limitations are
reflected in the ALJ'siltimateRFC determination. In any eveaty ALJ may
properly rely upon selected portions of a medical opinion while disregarding ot
parts Magallanes v. Bower881 F.2d 747, 753th Cir. 1989) (“It is not
necessary to agree with everything an expert witness says in order to hold that
testimony contains ‘substantial evidence.” (quotitigssell v. Bower856 F.2d

81, 83 (9th Cir. 1988))Bayliss v. Barnhart427 F.3d 1211, 1Z1(9th Cir.2005.

The Court finds that the ALJ did not err by crediting Deal’'sopinionthat
Plaintiff had nogreaterthan moderate work related functional limitations.

3.  Therapist Arland Pomerinke

Therapist Pomerinke, an “other source,” filled out a “Mental Source
Statement” form on January 23, 2015. Tr.-306. Therapist Pomerinkdnecked
boxes indicating Plaintiff had fewmarked mental limitations, would be off task
over 30 percent of the workday and would ntves workdays per monthid.

The ALJ accordetimited weight toTherapist Pomerinke'spinions. Tr.

27. The ALJ indicatedhe record reflects Plaintiff’'s condition improved when he
was engaged in treatment and taking his medications, Plaintiff wasgaged in
treatment and made little effort to seek treatment, and Mr. Pomerinke’'s lotveck
form provided little supporting explanation. Tr. 27.

As discussed above, substantedordevidence demonstrates Plaintiff’s
symptoms improved when he was papating in mental health treatment and
taking his medications, Tr. 229, 265, 300, 34350, 361362, yet Plaintiff ceased
taking all medications by age 16, Tr. 402, and, discontinued counseling as of A
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of 2015, Tr. 46. The record also reflects Riffivas not engaged in mental healtk
treatment at the time of the administrative hearing and has made little effort to
additional treatment for his allegedly disabling mental health symptoms.
Furthermoreit is permissible for an ALJ to reject a dikdbox report that does not
explain the bases for the medical professional’s conclusiorene 76 F.3d at
253;Young v. Heckler803 F.2d 963, 968 (9th Cir. 1986) (an ALJ need not acce
a treating physician’s opinion which is “brief and conclusiomafprm with little
in the way of clinical findings to support [its] conclusion”). Hevi,
Pomerinke’smental source statement provides no explanation in support of the
limitations assessed on the chdxk form.

TheCourt finds the ALJ provided geane reasons for discounting
Therapist Pomerinke’s report.

4. Rebecca NelsonARNP

NurseNelson an “other source gxamined Plaintiff in 2010 and 2013 and
opined that Plaintiff could perform light to medium exertievel work but had
mild limitations in stading, walking and sitting. Tr. 25259, 369370. In 2010,
Nurse Nelsonndicated the physical examination was “pretty normal except for
limited flexion and extension of his back with bilateral paraspinal muscle
tenderness in the upper lumbar area onlly,”377, andpined that Plaintifivas
limited to standingwo hours before needing a-biinute break and could sit for
an hour and a half before needing to change posifion869. At the April 2013
evaluation, Nurse Nelson noted Plaintiff reported the low back pain he complai
of in 2010 had resolved with increased walking as exercise. Tr. 262.

The ALJ accordedignificantweight to NurséNelsoris opinions. Tr28.
The ALJ indicated Nurse Nelson’s opinions were consistent with the objective
medical records as a whole; specificdihding the physical examinations and
imaging revealed only mild inferior glenoid spurring in the right shouldé were
otherwise essentially normal. Tr. 28, 273.
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Plaintiff argues the ALJ appropriately accorded weight to Nurse Nelson’s
opinions, but failed to adequately incorporalleof Nurse Nelson’s findings into
the RFC determination. ECF No. 14 at 15.

Plaintiff asserts the RF@eterminatiorcontains no allowance fddurse
Nelson’s assessment of Plaintiff's need ¥6mminute breaks every two hours.
ECF No. 14 at 15. No such allowance was necessary. As indicated by Defeng
since normal breaks occur every two hours, S.S.RR®éwo 15minute breaks
combined with a normal lunch period would still be consistent with light exertiol
level work. ECF No. 19 at 15Moreover, this limitatiorwas assessed in
December 2010, nearly four years prior to the application datk atheApril
2013 evaluation, Nurse Nelson stated that Plaintiff repdinieldw back pain he
complained of in 2010 had resolved. Tr. 262.

Plaintiff also contends that Nurse Nelson’s April 2013 assessment of
“moderate” limitatiors in handling, Tr. 258, asinconsistent with the RFC
determination. ECF No. 14 at 15. While Nurse Nelson opined that Plaintiff's

diagnosed shoulder pain moderately affected Plaintiff's ability to handle, she did

not describe or provide any basis fastimitation.? Neverthelesghe written
portion of Nurse Nelson’s report mentions Plaintiff worked mowing a lawvn

2The Courtnotesthatacceptable medical source Natalia Luera, M.D.,
completed a physical functional evaluation on April 10, 2014, and concluded

Plainiff could perform medium exertional level work with no handling limitations

Tr. 292294. In addition, state agency reviewing physician Wayne Hurley, M.D.
concluded on September 29, 2014, that Plaintiff could perform light exertion ley
work with someight upper extremityimitations, but no handlingestrictions Tr.
86-88. The opinions oDrs. Lueraand Hurley wereccorded significant weight by
the ALJ, Tr. 2829, and Plaintiff has not contestéuesefindings,seeCarmickle v.
Commt, Soc. SecAdmin, 533 F.3d 1155, 1161 (9th Cir. 2008)
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April 3, 2013, and indicated this activityd not increase his showdpain, nor did
lawn maintenancgenerallymake his symptoms worsdr. 262 Nurse Nelson
ultimately determined Plaintiff could perform light exertion level work whiek
definedon the formas the ability to lift 20 pounds maximum and frequently lift of
carry up to 10 pounds, to walk or stand six out of eight hours per da$tcasit
and use pshing or pulling arm or leg movements most of the day Tr. 259
(emphasis added)

The Court finds that Nurse Nelson’s opinions do not contradict the ALJ’s
RFC determination in this case.

CONCLUSION

Having reviewed the record and the Ad findings, theCourtfindsthe
ALJ’s decision is supported by substantial evidencdraedoflegal error.
Accordingly,IT IS ORDERED:

1. Defendants Motion for Summary JudgmefCF No. 19, is
GRANTED.

2. Plaintiff’'s Motion for Summary JudgmerECF No. 14, is DENIED.

The District Court Executive is directed to file this Order and provide a cg
to counsel for Plaintiff and Defendantudgment shall be entered foefendant

and the file shall hELOSED.

DATED July 11, 2018
JOHN T. RODGERS
UNITED STATES MAGISTRATE JUDGE
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