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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON
AUGUST S, No. 1:17-cv-03178MKD
Plaintiff,
ORDERDENYING PLAINTIFF'S
VS. MOTION FORSUMMARY
JUDGMENTAND GRANTING
COMMISSIONER OF SOGIL DEFENDANT'SMOTION FOR
SECURITY, SUMMARY JUDGMENT
Defendant.
ECF Nc. 15, 16
BEFORE THE COURTarethe partiescrossmotions forsummary
judgment. ECHNos.15, 16. The parties consented to proceed before a magistrate
judge. ECF No7. The Court, having reviewed the administrative record and the

parties’ briefing, is fully informedFor the reasons discussed below,Gloart
deniesPlaintiff's Motion, ECF No.15, andgrantsDefendant’s Mtion, ECF No.

16.
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JURISDICTION
The Court has jurisdiction over this case pursuant to 42 U.SL.833c)(3)
STANDARD OF REVIEW

A district court’s review of a final decision of the Commissioner of Soc
Security is governed by 42 U.S.C. § 405(g). The scope of review under 8§ 4
limited; the Commissioner’s decision will be disturbed “only if it is not suppo
by substantia¢vidence or is based on legal erroHill v. Astrue 698 F.3d 1153,
1158 (9th Cir. 2012). “Substantial evidence” means “relevant evidence that
reasonable mind might accept as adequate to support a concludioat1159
(quotation and citation omitted). Stated differently, substantial evidence equ
“more than a mere scintilla[,] but less than a preponderande(tjuotation and
citation omitted). In determining whether the standard has been satisfied, a
reviewing court must consider the entire record as a whole rather than seatrt
for supporting evidence in isolatiotd.

In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the Commissiondtdlund v. Massanar253 F.3d 1152,
1156 (9th Cir. 2001)If the evidence in the record “is susceptible to more tha
rational interpretation, [the court] must uphold the ALJ’s findings if they are
supported by inferences reasonably drawn from the rectfdlina v. Astrue,674

F.3d 1104, 1111 (9th €i2012). Further, a district court “may not reverse an
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ALJ’s decision on account of an error that is harmle&s$.” An error is harmless
“where it is inconsequential to the [ALJ’s] ultimate nondisability determinatig
Id. at 1115 (quotation and ditan omitted). The party appealing the ALJ’s
decision generally bears the burden of establishing that it was ha8hatsé&i v.
Sanders556 U.S. 396, 4620 (2009).
FIVE-STEP EVALUATION PROCESS

A claimant must satisfy two conditions to be considedidglabled” within
the meaning of the Social Security Act. First, the claimant must be “unable
engage in any substantial gainful activity by reason of any medically determ
physical or mental impairment which can be expected to result in deathcbr w
has lasted or can be expected to last for a continuous period of not less tha
months.” 42 U.S.C. 8§ 1382c(a)(3)(A). Second, the claimant’s impairment

“of such severity that he is not only unable to do his previous work[,] but car

n.

[o
inable
h
N twelve
Just be

not,

considering his age, education, and work experience, engage in any other kind of

substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has established a-8tep sequential analysis to
determine aether a claimant satisfies the above criteBae20 C.F.R. 8§
416.920(a)(4)()(v). At step one, the Commissioner considers the claimant’s

activity. 20 C.F.R. 8 416.920(a)(4)(i). If the claimant is engaged in “substar
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gainful activity,” the Commissioner must find that the claimant is not disable
C.F.R. 8§ 416.920(b).

If the claimant is not engaged substantial gainfuldivity, the analysis
proceeds to step two. At this step, the Commissioner considers the severity
claimant’simpairment. 20 C.F.R. § 416.920(a)(4)(ii). If the claimant suffers
“any impairment or combination of impairments which significantly limits [hiS
her] physical or mental ability to do basic work activities,” the analysis proce
step three. 20 C.F.R. § 416.920(c). If the claimant’s impairment does not s
this severity threshold, however, the Commissioner must find that the claima
not disabled. 20 C.F.R. § 416.920(c).

At step three, the Commissioner compares the claimant’s impairment
severe impairments recognized by the Commissioner to be so severe as to

a person from engaging in substantial gainful activity. 20 C.F.R. 8

416.920(a)(4)(iii). If the impairment is as severe or more severe than one of

enumerated impanents, the Commissioner must find the claimant disabled 4
award benefits. 20 C.F.R. § 416.920(d).

If the severity of the claimant’s impairment does not meet or exceed th
severity of the enumerated pairments, the Commissiongaussto assess the
claimant’s “residual functional capacity.” Residual functional capacity (RFC]

defined generally as the claimant’s ability to perform physical and mental wq
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activities on a sustained basis despite his or her limitations, 20 C.F.R. §
416.945(a)(1), is relant to both the fourth and fifth steps of the analysis.
At step four, the Commissioner considers whether, in view of the clain

RFC, the claimant is capable of performing work that he or she has perform

the past (past relevant work). 20 C.F.R. § 416.920(a)(4)(iv). If the claimant]i

capable of performing past relevant work, the Commissioner must find that {
claimant is not disabled. 20 C.F.R. § 416.920(f). If the claimant is incapablq
performing such work, the analysis proceeds to step f

At step five, the Commissioner considers whether, in view of the claim
RFC, the claimant is capable of performing other work in the national econo
20 C.F.R. 8§ 416.920(a)(4)(v). In making this determination, the Commissior

must also consider vocational factors such as the claimant’s age, education

past work experience. 20 C.F.R. § 416.920(a)(4)fvhe claimant is capable of

adjusting to other work, the Commissioner must find that the claimant is not
disabled. 20 C.F.R. § 416.920(g)(1). If the claimant is not capable of adjus]
other work, analysis concludes with a finding that the claimant is disabled af
therefore entitled to benefits. 20 C.F.R. § 416.920(g)(1).

The claimant bears the burden of proof at steps oneghriowr above.

Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999f the analysis proceeds t0

step five, the burden shifts to the Commissioner to establish that (1) the clai
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capable of performing other work; and (2) such work “exists in sagmf
numbers in the nati@h economy.” 20 C.F.R. § 416 @&)(2); Beltran v.Astrue
700 F.3d 386, 389 (9th Cir. 2012).
ALJ’S FINDINGS

OnMay 14, 2014 Plaintiff appliedfor Title XVI supplemental security
income benefits alleging a disability onset daitdugust 1, 2013. Trl73-78.
The applicatios were denied initially, Ti92-100, and on reconsideration, Tr04
10. Plaintiff appeared at a hearing before an administrative law judge (ALJ)

January 15, 2016Tr.36-76. OnJune 12016, the AL3enied Plaintiff’'s claim.

Tr. 20-31.
At step one of the sequential evaluation process, the ALJ found Plaint
not engaged in substantial gainful activity since May 14, 2014, the applicatic

date Tr.22. At step two, the ALJ found that Plaintiff ithe severe impairmen
of depressive disorder and obsessive compulsive disoldleAt step three, the
ALJ found Plaintiff does not have an impairment or combination of impairme
that meets or medically equals the severity of a listed impairmen23TThe
ALJ then concluded that Plaintiff has the RFC to perform a full range of worl
all exertional levels but with the following nonexertional limitations
[Plaintiff] can perform simple and detailed tasks, but might have
difficulty performing moe complex tasks consistentliie can have

superficial contact with the public, in that he can be around the public
and interact brieflyput should not perfon any faceto-face customer
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service or sales jobdt would bepreferable ifPlaintiff] avoided

faceto-face interactions with the publi¢Plaintiff] can perform a low

stress job, whictham defining as requiring only occasional decision
making and no high production paced tasks such as a high volume
assembly line [Plaintiff] needs tdoein control of his own workflow.

The job should & routine with fewchanges, occasional changes

would be acceptable, but less than occasional changes beuld

preferable.
Tr. 24.

At step four, the ALJ foun@laintiff has no past relevant work. BO. At
step five, the ALJ found there are jobs that exist in significant numbers in thg
national economy that Plaintiff could perform, suchjasitor, hotel/motel
housekeeper, and cleaner Mr.31. Therefore, the ALJ concluded Plaintiff wa
not under a dability, as defined in the Social Security Act, from the date the
application was filed, May 14, 2014d

On August 13, 201 the Appeals Council denied review of the ALJ's
decision, Tr1-3, making the ALJ’s decision the Commissioner’s final decisio
purposes of judicial reviewSee42 U.S.C. § 1383(c)(3).

ISSUES

Plaintiff seeks judicial review of the Commissioner’s final decision den
him supplemental security income benefits untide XVI of the Social Security
Act. Plaintiff raises the following issues for review:

1. Whether the ALproperly evaluated the mediagbinion evidence;

2. Whether the ALJ properly evaluatky witnesstestimony; and
ORDER- 7
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3. Whether the ALJ properly evaluated Plaintiff's symptom claims
ECF No.15at 3.
DISCUSSION
A. Medical Opinion Evidence

Plaintiff challenges the ALJ’s consideration of the medical opiniodspf
Toews, Ed.D, and Leslie Postovoit, Ph.D. ECF No.dt5313.

There are three types of physicians: “(1) those who treat the claimant
(treating physicians); (2) those who examine but do not treat the claimant

(examining physicians); and (3) those who neither examine nor treat the cla

[but who review the claimant’s file] (nonexamining [or reviewing] physicians).

Holohan v. MassanarR46 F.3d 1195, 12642 (9th Cir. 2001) (citations omittedl).

Generally, a treating physician’s opinion carries more weight than an exami
physician’s opinion, and an examining physician’s opinion carries more weig

than a reviewing physician’s opiniomd. at 1202. “In addition, the regulations

ning

jht

give more weight to opinions that are explained than to those that are not, and to

the opinions of specialists concerning matters relating to their specialty over
nonspecialists.”ld. (citations omitted).
If a treating or examining physician’s opinion is uncontradicted, the AL

may reject it only by offering “clear and convincing reasons that are suppgrt

substantial evidence Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005),
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“However, the ALJ need not accept the opinion of any physician, including g
treating physician, if that opinion is brief, conclusory and inadequately supp(
by clinical findings.” Bray v. @mm’r of Soc. Sec. Admib54 F.3d 1219, 1228
(9th Cir. 2009) (internal quotation marks and brackets omitted). “If a treating
examining doctor’s opinion is contradicted by another doctor’s opinion, an A
may only reject it by providing specific and legitimate reasons that are suppt
by substantial evidence Bayliss 427 F.3d at 1216 (citingester v. Chater§1
F.3d 821, 83@831 (9th Cir. 1995)).
1. Jay Toews, Ed.D.

In October 2013, DiToewsconducted a psychological evaluation. Tr. -2

82. Dr. Toewsdiagnosed Plaintiff witla probablebsessiveeompulsive disorder

mild depressive disordemarijuana abuse in remissicand avoidant traits with
dependent featuregr. 281. Dr. Toewsopinedthat Plaintiff wasl) moderately
limited in his ability to sustain attention and concentration daehtstory of
obsessional thoughts and worries; 2) moderately limited in dealing with the ¢
public; and 3) unable to tolerate more thaary mild workrelated stress. Tr.
282

The ALJ gave Dr. Toews’ opinion some weight. Tr. 28. However, the
gave his opinion that Plaintiff can tolerate only “mild work related stress” mir

weight. Id. Because Dr. Toews’ opiniomas not contradicted by another medi
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opinion, the ALJ was required to proviadéear and convincing reasons faartially
rejecting Dr.Toews opinion. See Baylis#427 F.3d at 1216.

First,the ALJgave minimal weight to Dr. Toews’ opinion that Plaintiff c
only tolerate Very mild work relatedstress” becausedhlimitation was vague ar
unclarified Tr. 2829 (citing Tr. 282). “An ALJ must set “out a detailed and
thorough summary of the facts and conflicting clinical eviderstaté fer
interpretation thereof, and make findingSottonv. Bowen 799 F.2d 1403, 1408
(9th Cir. 1986)Embrey v. BowerB49 F.2d 418, 421 (9th Cir. 1988) (requiring
ALJ to do more than simply statenclusion¥ In doing so, a ALJ has an
independent duty to fully and fairly develop the recofdnapetyan v. Halte£42
F.3d 1144, 1150 (9th Ci2001) This dutyto develop the record is triggered if 1
evidence is ambuousor the record is inadequdte make a decisionld.;
Armstrong v. Comm’r of Soc. Set60 F.3d 587, 5830 (9th Cir.1998) The ALJ
may develop the recd by scheduling a consultative examinatguypoenaing th
claimants physicians, submitting questions to the claimant’s physicians,
continuing the hearing, or keeping the record open after the hearing to allow
supplementation of the recor@onapetyan242 F.3d at 115(citing Tidwell v.
Apfel, 161 F.3d 599, 602 (9th Cit998); see als®0 C.F.R. 804.1512.But if
the ALJ seeks to develop the record and a claimant fgiartipate (without

good reason}he Saial Security regulations permit an ALJ to make a negativ
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disability determination. 20 C.F.R. § 416.918(a). An example of a good reg
for failure to appear for a scheduled consultative examinatedndes hawvig a

serious iliness occur in your immediate famiB0 C.F.R8 416.918(b)(4).

Here, the ALJ discounted Dr. Toews’ streekated limitation as vague and

unclarified, commenting “What is mild work related stress exactly?” Tr. 28

(internal quotation marks omittediEven ifthe ALJ deeme®r. Toews’ “stress”
opinion as vague, the Alshtisfiedanyduty tofairly develop the recordBefore
the hearing, both a consultative psychological evaluation and a consultative
physical ealuationwere schedubtt Tr. 30506. Plaintiff failed to appear for
either Id. At the hearing, Plaintiff stated that that he did not attend the evall
becausée was too worried to leave his pregnant girlfriend alone dbesto
concernthatshe would use drugs. Tr.4B. Neither at the hearing nor on app
has Plaintiffargued thathis constitutes @od reason to not appear for the
consulative examinationsPlus, Plaintiff presented no evidence to explain wh
could nothave brought his girlfriend to tlemnsultativeexaminationwvaiting room
or havea family member stay with his girlfriergtlring his consultative
examinations Moreoverthere is no evidence thBtaintiff took steps to
reschedule the consultative examinagiafter hs girlfriend gave birthBecause

Plaintiff lackeda good reason for failing to take part in the two scheduled

consultative examinations, the ALJ satisfied any duty she may have tiedkiop
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therecord! Seee.g, McCann v. AstrueNo. EDCV-09-01432SS,2010 WL
2803964 at *4 (C.D. Cal. July 15, 201Qpffirming the ALJ’s negative disability
determination because plaintiff failed to show good cause for failing to atten
consultative examinationdXreidler v. Barnhart 385 F. Sup. 2d 1034, 1037
(C.D. Cal.2005 (“Plaintiff's repeated failures to &ttd the consultative
examinationscheduled for her constitute a failure to cooperate sufficient to
warrant termination of her disability benefifs.'Under these circumstances,

contrary to Plaintiff's suggestion, ECF No. 15 at 8, the ALJ was not required

1 While the ALJ found that Plaintiff did not attend either consultative examing
Tr. 20, the ALJ neither specifically discounted Plaintiff's credibility becad$es
failure to attend the consultative examinations nor based thdisalnility
determination on Plaintiff's failure to attend the consultative examinations.
However, when reviewing the ALJ’s decision, the Court must assess wheth¢
ALJ satisfied lerresponsibility to develop the record. It is within this context
the Court considers Plaintiff's failure to attend the consultative examinations
what impact Plaintiff's norattendance had on the ALJ’s responsibility, if any,
develop the record further. As discussed above, because Plaintiff failed to 4
the consultative examinations without good reason, thesAksponsibility if

any,to develop the recondas satisfied
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submit an interrogatory to Dr. Toews to seek clarificatibhe ALJ did not err in
not further developing the recortfloreover,the ALJ discounted Dr. Toews’
opinion basean otherclearand-convincing reasa) discussethfra.

TheALJ alsogave minimal weight to Dr. Toewspinion that Plaintiff can
tolerate only*very mild work related stress” because the limitation was
inconsistent with Plaintiff's daily living activitiesTr. 28-29 (citing Tr. 282). An
ALJ may discount a medical source opinion to the extent it conflicts with the
claimant’s daily activitiesMorganv. Comm’r of Soc. Sec. Admit69 F.3d 595
601-02 (9th Cir. 1999) The ALJ found Dr. Toews’ opinion that Plaintiff can on
tolerate Very mild work related stress” inconsistent with Plaintiffesponsibilitie
as the primary caretaker for his young daughterresistressful interactions with
the mothepof his children (a drug usérand his mothérand brotherwho both
have sought or have obtained disability assistafice28. The ALJ found that

these relationshipgquired Plaintiff taregularly deal wittstress Id.

First, as to Plaintiff's parental responsibilities, the Court finds the ALJ'$

finding is supported by substantial evidence in the record. The ability to car

2The ALJalsomentionedhat Plaintiff's “sister’was disabled This statement
was erroneous, as there is no evidence in the record as to Plargttis

However, as discusseithis erroneous factual statementrisonsequential.
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otherswithout help has been considered an activity that may undermine clail
totally disabling pain. Rollins v. Massanayi26l F.3d 853, 857 (9th Cir. 2001).
For care activitieso serve as a basis for the ALJdiscounta claimant’'ssymptom
claims, the record must identify the nature, scope, and duration of the care
involved showing thathe careis “hands on” rather than a “oradf” care activity.

Trevizov. Berryhill, 871 F.3d 664, 6736 (9th Cir. 2017). Plaintiff's parenting

role is ‘handson.” Plaintiff has primary custody of his young daughtenp at the

time of the ALJ’s decision was a toddléelr. 49. Plaintiff navigated the state
system in order to obtain custody of his daughter, including taking a-father
engagement classd. He changed his daughter’s diapers, bathher, dressgher,
read to her, antbok her to the parland doctor’s appointmentsir. 49, 54 The
ALJ’s interpretation of the evidence in regard to Plaintiff's parenting actiyére
herdecision that these activities involve more than mild stress is ratiSeal.
Burch v. Barnhart 400 F.3d 676, 679 (9th Cir. 2008Yhere evidence is subjec
more than one rational interpretation, the ALJ’s conclusion will be uphditis
was a clear and convincing reason, supported by substantial evidence, for t
to discounDr. Toews’ opinion relating to Plaintiff's strefimitation.

Second, the Court also finds the ALdicision to discount Dr. Toews'’
opinion that Plaintiff is only able to toleratery mild work-related stresdecauss

it isinconsistent wittithe stress that Plaintiff regularly deals with given his fan
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and girlfriend relationships, to be a rational interpretation of the record and
supported by substantial evidence. This is so, even thtbeghlLJ made an
erroneoudactual findingby mist&enly referringto Plaintiff's sister as being on
disability. SeeTr. 28. Theresimplyis no evidence in the record as to Plaintiff’
sister. Plaintiff also challenges the ALJ’s finding that Plaintiff's brotlser
disabled.Id. The record is inconsisht as to whether Plaintiff's brother was or|
was nd receiving disability paymentsTr. 61-62 (applying forassistancg 278
(receiving assistan.e Regardlesshesefactual findings are immaterial to the
ALJ’s overall decision to discount Dr. Toews'ioon. Theeis still substantial
evidence in the record to rationally find that Plaintiff regularly dealt with streq
his personal life given his child rearing responsibilities identdigora his
Interactions with hislrug-using exgirlfriend, hisdisabled motherand a twin
brother whosuffers from mental impairmentdr. 51-52, 61262, 278 Further,to
the extent the evidence could be interpreted differently, it is the role of the A
resolve conflicts and ambiguity in the eviden&=eMorgan 169 F.3d at 59800
The ALJ’s decision to discount Dr. Toews’ opinion as inconsistent with Plain
daily activitiesis rational andsupported by substantial evidence

Finally, the ALJ also discounted Dr. Toews’ opinion as being only
somewhatonsistent withhis clinicalobservations. Tr. 28incongruity between

doctor’'s medical opinion and treatment records or notes is a specific and leg
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reason to discount a doctor’s opinichommasetti v. Astry®33 F.3d 1035, 104

(9th Cir. 2008. Dr. Toews noted that Plaintiff “evidences no symptoms or

medical problems that would interfere with his ability to show up for work and to

complete a full work day or work week.” Tr. 28&dditionally, Dr. Toews
reported that Plainfifarrived promptly and independently; was personable,
pleasant, and cooperative, although anxious ancdugmteracted appropriately
and maintained good eye cocttaTr. 277, 28081. Although Plaintiff reported tg
Dr. Toews that he was preoccupied with worries and anxieties, Plaintiff advi
was able to perform personal care, prepare simple meals, do light housekee
pull weeds, do his own laundry, shop independently, and applied for work af
Ready. Tr. 27981. While Plaintiff had a faito poor fund of information, his
speech was normal and thinking coherent and logital28081. The Court fing
the ALJ’s decision to discount Dr. Toews’ opinion as being only somewhat
consistent with his clinical observations is rational and suppbytatibstantial
evidence.

Moreover, he ALJ rationallytranslated and incorporatéd. Toews'’
opinionwhendevelopng the RFC. SeeStubbsDanielson v. Astrues39 F.3d
1169, 1174 (9th Cir. 2008)[A]n ALJ’s assessment of a claimant adequately

captures rgtrictions related to concentration, persistence, or pace where the
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assessment is consistent with restrictions identified in the medical testijnony.

For instance ite ALJincluded the following limitatiorn the RFC:

[A] low stress job . . . requiring only occasional decision making and

no high production paced tasks such as a high volume assembly line.

The claimant needs to be in control of his own workflow. The job

should be routine with a few changes, occasionalggsmwould be

acceptable, but less than occasional changes would be preferable.
Tr. 24. This RFC is consistent with Dr. Toews’ accepted findings, including |
finding that Plaintiff “evidences no symptoms or medical problems that woul
interfere with hisability to show up for work and to complete a full work day o
work week.” Tr. 282.The Court finds this RFC adequately translated and
incorporateddr. Toews’ accepted findingsSeeRounds v. Comm’r Soc. Sec.
Admin, 807 F.3d 996, 1006 (9th Cir. 2015)

Plaintiff also agues the ALJ erred Hiling to discuss Dr. Toews’ GAF

(Global Assessment of Functioninggore. ECF No. 15 at The Commission

has explicitly disavowed use GIAF scores as indicators of disability. 65 Fed.

*The GAF Scale measures “the clinician’s judgment of the individual's oversa
leve of functioning” as to “pgchological, social, and occupational functioning
but not “impairment in functioning due to physical (or environmental) limitati
Am. Psychiatric Ass’n, Diagnostic & Statistical Manual of Mental Disorders,

(4th ed. Bxt Revision 2000)seeMorgan,169 F.3dat598, n.1
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Reg. 507461, 50765 (Aug. 21, 200@)The GAF scale . . . does not have a dir
correlation to the severity requirements in our mental disorder listinghig.GAF
scale is no Inger included in the DSM/. SeeAm. Psychiatric Ass’nDiagnostic
& Statistical Manual of Mental Disordeas 16 (5th ed. 2013) (“It was
recommended that tl&AF be dropped from the DSM for several reasons,
including its conceptual lack of clarity (i.e., including symptoms, suicide risk
disabilities in its descriptors) and (questionable psychometrics in routine

practice.”)). As a result, the mere fact that Dr. Toews assessed Plaintiff a lov

score does not require the adoption of functidin@tations stemming therefrom,

See Merritt v. Colvin572 Fed. App’x 468 (9th Cir. 2014). Moreover, any errd
the ALJ in failing to discuss whether the GAF score was considered and
incorporated into the RF®@as harmless because the ALJ provided atlesr and
convincingreasons, supported by substantial evidence, touligDr. Toews
opinion. See Molinag74 F.3d at 1115.

Finally, Plaintiff argues the ALJ failed to apply thappropriateanalytical
factors, citing20 C.F.R8 416.927(candTrevizq 871 F.3d 664 ECF No. 15 at |

The ALJ must evaluate every medical opinion received accordiig tactors se

ect

and

v GAF

r by

(.

t

forth by the Social Security Administration. 20 C.F.R. § 416.927(c). While the

ALJ did not detail these factors in chronological order in one paragraph, the

did consider thee8 416.927(c) facta:

ORDER- 18
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1) Examiningrelationship: The ALJ noted that Dr. Toews was a consulta

examiner. Tr. 22;

2) Treatment relationship: ThelArecognizedhat Dr. Toews was anetime

consultative examinernot a treatment sourcér. 22

3 & 4) Supportabilityand ConsistencyThe ALJ discussethat Dr. Toews’
opinedstresdimitation was vague and unsupported by Dr. Toews’
observations and the record as a whote22-23,26-29; and

5) Specialization: The ALJrecognized that Dr. Toewsad a doctorate in

education;Tr. 22.

The ALJ fully considered the applicable § 416.927(c) factors. ALldés decision
to discount Dr. Toews’ opinion is rationale and supported by clear and conv
reasons, which amachsupportedy substantial evidenceSeeHill, 698 F.3d at
1158.

2. Leslie Postovoit, Ph.D.

In November 2013, Dr. Postovoit reviewed the medical evidence of re
which consisted primarily of Dr. Toews’ record$r. 283300. Dr. Postovoit
opinedthat Plaintiff wasl) markedly limited in the abilities tonderstand,
remember, and carry out detaiiedtructions and 2) moderately limited in the

abilities to respond appropriately to changes in the work setting, interact

appropriatey with the generapublic, complete a normal workday and workweeg
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without interruptions from psychologically based symptosnsl perform at a

consistent pace without an unreasonable number and length of rest periods|

297-98.

The ALJ gavesome weight tdr. Postovoits opinion Because Dr.
Postovoits opinionwascontradicted by another medical opinibine ALJ was
required to providspecific and legitimateesasons for rejecting DP.ostovoits
opinion. See BaylissA27 F.3d at 1216.

First, the ALJ discounted Dr. Postovoit’s opinion because Plaintiff's da
activitiesindicatal that Plaintiff's limitationswere not as severe as assessed b
Postovoit. Tr. 29. An ALJ may discount a medical source opinion to the exte
conflicts with the claimant’s daily aetties. Morgan 169 F.3d at 60D2. As
discussed above, Plaintiff's daily activities as the primary caretaker for hisrtg
daudter—and atthattime soon for his ser-conflictedwith Dr. Postovoit’s

marked and moderate limitation$r. 47-53. The AL)'s decision to discount Dr

“ Dr. Postovoit’s opinion that Plaintiff was moderately limited in the ability to
complete a normal workday and workweek, Tr. 298, was contradicted by Dr
Toews’opinion that Plaintiff “evidence[d] no symptoms or medical problems
would interfere with his ability to show up for work and to complete a full wo

day or work weeKR,Tr. 282.
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Postovoit’s opinion is a rational interpretation of the recordsampgorted by
substantial evidenceSe2 Ryan v. Comm’r of Soc. Se628 F.3d 1194, 1198 (9t}
Cir. 2008)

Plaintiff contend the ALJ failed to give sufficient support to Dr. Postovq
opinion thatPlaintiff would have “some difficulty with compkgtasks for a norma

work day/week wittoccasionainterruptions from psychologicaymptoms.” EC

No. 15 at 12 (citingr. 299 (selling out abbreviations in origindl) Plaintiff relies

on the “occasionally” definition in Program Operations Manual System (PON
Disability Index (00) 25001.001.Id. However,POM DI 25001.001ises
“occasionally”to explain a claimant’s exertionahlits, i.e., whether claimant is
limited to sedentary work. There is no indication that Dr. Postovoit intended
POMS DI 25001.001 “occasionally” definition to apply to her opinion about
Plaintiff's nonexertional limitationsLikewise, there is no evahce indicating tha
Dr. Postovoit considered Plaintiff's potential to have “some difficulty with
complex tasks” to bef such severity thalaintiff is unable to do any kind of
substantial gainful work, particularly since Dr. Postovoit found that Ffacotiild
manage simple routine tasks and execute detailed instruclion299300.
Moreover, contrary to Plaintiff's positiopr. Postovoits moderate
limitation in regard to Plaintiff's ability to complete a normal work day/weeak \

reasonably included in the REY requiring a low stress, routine job with Plain

ORDER- 21

—J

it’Ss

F

A4

1S)

this

t

v

tiff




10

11

12

13

14

15

16

17

18

19

20

controlling his workflow and few changeSee StubbBanielson 539 F.3d at

1174. This RFC is consistent with Dr. Rosgoit’s opinion thatPlaintiff is able to

understand and remember simple, routine taskisexecute detailed instructions

while limited in the ability to sustain attention and concentratibite performing
complex tasks The ALJ’'sdecision will be disturbedSeeHill, 698 F.3d at 148.
B. Lay Witness Testimony

Plaintiff challenges the ALJ’s treatment of statements provided by Ma
Jane Messer, Plaintiff's grandmother. ECF No. 15 a4 iting Tr. 2330). Ms|
Messer completed Function Report in 2014, before Plaintiff's daughter was |
Tr. 21623. Ms. Messer reported that Plaintiff mardbes personal care, plag
video games, sam got on theinternet, handi@changes in routine well, anddd
well with handson instructions. Tr. 22Q2. Ms. Messer also reported that
Plaintiff suffersfrom anxiety (as he feels he is being judged), gets angry whe
does not understand, and sometimes loses concentration. Tr. 216, 228, 22

Ms. Messer noted that she usually reminds Plaintiff about his appointments,

mentioning though thathe adesnot often see Plaintifhow that hes an adult. Tr.

216, 220.
An ALJ must consider the testimony of lay witnesses in determining
whether a claimant is disable&tout v. Comin of Soc. Sec. AdmimM54 F.3d

1050, 108 (9th Cir. 2006. Lay witness testimony cannot establish the existe
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of medically determinable impairments, but lay witness testimony is “compe
evidence” as to “how an impairment affects [a claimant's] ability to wdik;’20

C.F.R. 8 416.913%ee also Dodrill v. ShalaJd.2 F.3d 915, 9189 (9th Cir. 1993)

fent

(“[F]riends and family members in a position to observe a claimant's symptoms

and daily activities are competent to testify as to her condition.”). If lay testi
Is rejected, the ALJ “must give reasons that are germane to each witness.”
Nguyen v. Chaterl00 F.3d 1462, 1467 (9th Cir. 1996) (citingdrill, 12 F.3d at
919).

1. Lack of Treatment

The ALJ discounted Ms. Messer’s statements bedadsnot account for
how Plaintiff’'s symptoms may be impacted by b@mplet lack of treatment as
adult Tr. 29. While lay witness testimony as to a claimant’s symptoms and
limitationsis competent evidencblguyen 100 F.3dat 1467 an ALJ may discou
the stated symptoms ahnhiting effectsif the impairment would be effectively
controlled or mitgated by medication or treatmearre v. Comm’r of Soc. Se
Admin, 439 F.3d 1001, 1006 (9th Cir. 2008pmmasetfi533 F.3cat 104. As
discussed below, Plaintiff has not received any mental health treatment as 4
As a result, the ALJ appropriately discounted Ms. Messer’s statements abol

Plaintiff's symptoms, particularly when Dr. Toews opined that Plaintiff could

helpedby cognitive behavioral therapy for anxiety and depressiomas@d good
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candidate for vocationgdlanning and jodinding assistance. Tr. 281. This wa
germane reasaupported by substantial evideroaliscount Ms. Messer’s
testimony

2. Nature of Riationship

The ALJ discounted Ms. Messer’s statements because Ms. Mg set
routinely observe Plaintiff Tr. 29. An ALJ may reject the testimony of a lay
witness who does not observe the claimant’s functional capagigntine v.
Comm’r Soc. Se@&dmin, 574 F.3d 685, 694 (9th Cir. 2009YIs. Messertated
that she did not spemduch time with Plaintiff now that hie an adult Tr. 216.
As a result, the ALJ appropriately discounted Ms. Messer’s statements disc
Plaintiff’s limitations in regard to losing concentration and completing taglss.
Messer’s lack of firshand knowledge as to Plaintiff’'s observed symptoras a
germane reason supported by substantial evidence to discount Ms. Messer
testimony. Moreover, even if the ALJ erred in discounting Ms. Méesser
statements because her contact with Plaintiff was not in pers®®rror is
harmless wherthe ALJ listedadditionalgermanaeasons, supported by
substantial evidence, for dsuntingMs. Messer’s testimonySee Carmickle v.
Comm’r of Soc. Sec. Admin33 F.3d 1155, 116@3 (9th Cir. 2008)Molina, 674

F.3d at 1115.
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3. Inconsistent withPlaintiff’'s Activities

The ALJ discounted Ms. Messer’s statements about Plaintiff's sympto
becausé¢he reported symptoms were inconsistent with the activities she note
Plaintiff performed. Tr. 280. Inconsistency with a claimant’s daily activities
germane reason to reject lay testimo@armickle 533 F.3d at 11684; Lewis v.
Apfel 236 F.3d 503, 512 (9th CR001). The ALJ founthat Ms. Messer’s repo
that Plaintiff's symptoms of anxiety, anger, and limited concentration incons
with his personal care, videgame playing, internet surfing, and swimming.
29-30. This was a germane reason supported by substantial exitbediscount
Ms. Messer’s testimonyMoreover, the ALJ found that Plaintiff's activities, as
described by Ms. Messer, were consistent with the RFC30. The Court finds
the ALJ rationally interpreted the record and incorporated Plaintiff's found
limitations into the RFCSeeStubbsDanielson 539 F.3cat 1174 The Court
upholds theALJ’s conclusion.SeeBurch 400 F.3cat 679

4. Relied on Plaintiff's Testimony, which iaconsistent witlthe Medical
Evidence

The ALJ discounted Ms. Messer’s statements beddssé/lesser reliedn
Plaintiff’'s subjective complaints rather than objective medical evidehce9-30
An ALJ may reject lay testimony that essentially reproduceslémaant’s

dismuntedtestimony. Valenting 574 F.3d at 694Moreover, nconsistency with

the medical evidence is a germane reason for rejecting lay witness testigesy.
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Bayliss 427 F.3d at 1218;ewis 236 F.3d at 5112. Here, lecause Ms. Messer
statements are similar to Rlaff's symptom testimony, and, as discussed belg
the ALJ properly disountedPlaintiff’'s symptom testimony for several clear an
convincing reasongjcluding as being inconsistent with the objective medical
evidencethe ALJ need only point to the saneasons to dountthis lay
testimony. Molina, 674 F.3d at 1114/alentine 574 F.3d at 694This was a
germane reason to discount Ms. Messer’s testimony.
C. Plaintiff's Symptom Claims

Plaintiff contends the ALJ failed to rely on clear and convincing reaso
finding his symptom testimony not credible. EC®&. N5 at 1620.

An ALJ engages in a twstep analysis to determine whether to discoun

claimant’s testimony regarding subjective symptGn8SR 163p, 2016 WL

°> At the time of the ALJ’s decision in July 2016, the regulation that mpeekthe
evaluation of symptom claims was SSR3§ which superseded SSR-B6
effective March 24, 2016SSR 16-3p; Titles Il and XVI: Evaluation of Sympton
in Disability Claims, 81 Fed. Reg. 15776, 15776 (Mar. 24, 20T6¢ ALJ's
decision did not cég SSR 1&3p, but cited SSR 98p, which was rescinded
effective June 14, 2018 favor of the more comprehensive SSR31%6 Neither

party argued any error in this regard.
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1119029, at *2.“First, the ALJ must determine whether there is objective me
evidence of an underlying impairment which could reasonably be expected
produce the pain or other symptoms allegdddlina, 674 F.3d at 1112 (quotati
marks omitted). “The claimant ot required to show that [his] impairment co
reasonably be expected to cause the severity of the symptom [he] has alleg
need only show that it could reasonably have caused some degree of the
symptom.” Vasquez v. Astry®72 F.3d 586, 591 (9tir. 2009).

Second, “[i]f the claimant meets the first test and there is no evidence
malingering, the ALJ can only reject the claimant’s testimony about the seve
the symptoms if [the ALJ] gives ‘specific, clear and convincing reasons’ for t
rgjection.” Ghanim v. Colvin763 F.3d 1154, 1163 (9th Cir. 2014) (citations
omitted). General findings are insufficient; rather, the ALJ must identify wha
symptomclaimsare being discounted and what evidence underminesdlaases
Id. (quotingLester 81 F.3dat834; Thomas v. Barnhar278 F.3d 947, 958 (9th
Cir. 2002) (requiring the ALJ to sufficiently explain why it discounted claimatf
symptom claims)). “The clear and convincing [evidence] standard is the mog
demanding required in Social Setycases.”Garrison v. Colvin 759 F.3d 995,
1015 (9th Cir. 2014{quotingMoore v. Comm’r of Soc. Sec. Admia78 F.3d 92(

924 (9th Cir. 2002)).
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Factors to be considered in evaluating the intensity, persistence, and
effects of anndividual’'s symptoms include: 1) daily activitie®) the location,
duration, frequency, and intensity of pain or other symptoms; 3) factors that
precipitde and aggravate the symptoms; 4) the type, dosage, effectiveness,
side effects of any medication an individual takes or has takeretoadd pain or
other symptoms5) treatment, other than medication, an individual receives 0
received for reéf of pain or other symptoms; 6) any measures other than tre:
an individual uses or has used to natigainor other symptoms; and 7) any oth
factors concerning an individual’s functional limitations and restrictions due
pain or other symptomsSSR 163p, 2016 WL 1119029, at *20 C.F.R. §
416.929 (c) (BX(3). The ALJ is instructed to “consider all ¢fe evidence in an
individual' s record,” “to determine how symptoms limit ability to perform wor
related activities.”"SSR 163p, 2016 WL 1119029, at *2.

At step one of the analysis, the ALJ determined that Plaintiff's medica
determinable impairments could reasonably be expected to cause some of {
alleged symptoms. Tr62 At step two, the ALJ discounted Plaintif€kims
concerning the intensity, persistence, and limiting effects of the symptoms o
impairmentsas not consistent with medicalidence and other evidence in the

record Id.
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1. Lack of Treatment

The ALJ discounted Plaintiff's symptom claims because he has had ng
treatment and medication as an adult. B22. An unexplained, or inadequate
explained, failure to seek treatment or follow a prescribed course of treatme
be considered when evaluating the claimant’s subjective symptomsv. Astrug
495 F.3d 625, @B(9th Cir. 2007. And evidence o& claimant’ssel-limitation
and lack of motivatiomo seek treatmerare appropriate considerations in
determining the credibility of a claimant’s subjective symptom rep@tsenbroc
v. Apfe| 240 F.3d 1157, 11666 (9th Cir. 2001)Bell-Shier v. Astrug312 Fed.
App’x 45, *3 (9th Cir. 2009) (unpublished opinion) (considering why plaintiff
not seeking treatment). When there is no evidence suggesting that the failu
seek or participate in treatment is attributable to a mental impairment rather
personal preference, it is reasonable for the ALJ to concladi¢hinlevel or
frequency of tretment is inconsistent with the alleged severity of complaints.
Molina, 674 F.3d at 11134. But whenthe evidence suggests lack of mental
health treatment igartly dueto aclaimant’s mental health condition, it may be
inappropriate to consider a claimant’s lack of mental health treatment when
evaluating failure to participate in treatmenhiguyen 100F.3dat 1465.

Here,the ALJ noted that Plaintiff has had no mental health treatment S

his benefits ceased in 2013 when he became an adult. Tr. 26. The ALJ me
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that Plaintiff stated that he did not attend the scheduled rezatth exams
because he was concerndéadat his pregnant girlfriend using drugs and also tf
he did not know how to get treatment. Tr-2& Based on the entire recortet
ALJ’s decision to discount Plaintiff's symptoms due to lack of treatment is a
rational decision. Plaintiff testifiethat he knows he needs mental health
treatment. Tr. 56. And there is no evidence that Plaintiff's lack of treatment
to alack offinancialresourcessPlaintiff has health insurance. Tr.,26. The
recordrationally supports a finding that Plaintiff's lack of treatment is due to :
of motivation, rather than his menaalth impairments, becausfen Plaintiffis
motivatedhe follows through with appointmentge, e.q.Tr. 49 (following
through with courordered regirements to obtain custody of daughter); 32.
(taking daughter tanedicalappointments

2. Objective Medical Evidence

The ALJ found Plaintiff's statements about the limiting extent of his
symptons inconsistent with the medical evidence. Tr. 27. An ALJ may not
dismunta daimant’'s symptom testimony and deny benefits solely because t
degree of the symptoms alleged is not supported by objective medical evideg
Rollins, 261 F.3d a857 Bunnell v. Sullivan947 F.2d 341, 3487 (9th Cir. 1991
Fair v. Bowen 885 F.2d 597, 601 (9th Cir. 1989). But medical evidence is a

relevant factor in determining the severity of a claimasyimptoms Rollins 261
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F.3d at 857; 20 C.F.R. § 416.929(c)(dnhe ALJ considered that Dr. Toews
reported that Plaintiff arrivedrpmptly and indpendentiyto the appointmentvas
personablepleasant, and cooperati{@dthoughanxious and nervoushteracted

appropriatelyand maintainedood eye contactTr. 26 (citing Tr. 27732). Here,

the ALJ recognized that Plaintiff had a poor fund of information but performed

well on the mental tests, noting that Plaintiff's thinking was coherent and logi

cal.

Id. The ALJ also noted that Plaintiéf'anxiety and obsessive compulsive disorger

werenot so severasto prevent him from obtaimg medical treatment for a

shoulder problem in June 2015. Tr. 27 (citing Tr. 309 (“Psychiatric: Denies
depression, suicidaleation’ and “Psychiatric: Affect normal, judgment norma
mood normal”). Based on Dr. Toews’ observations and findiagd theother

medical evidencehe ALJ rationally discounteddtseverity of Plaintiff's

symptom claimsincluding hisclaimthat he is unable to maintain a work day or

work week attendance because of his constant anxiousResALJ’s decision
wassupported byubstantial evidence.
3. Daily Living Activities

The ALJ discounted Plaintiff's symptom claims as inconsistent with his

activities of daily living. Tr. 27. A claimant’s reported activities can be evaluated

for consistency with reported sympton@rn, 495 F.3dat639. “While a claimant

need not vegetate in a dark room in order to be eligible for benefits, the ALJ
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discredit a claimant’s testimony when the claimant reports participation in . .|.

activities that “contradict claims of a totally debilitating impairmeibdlina, 674
F.3d at 111213 (nternalcitations omitted).The ability to care for others withot
help has been considered an activity that may undermine claims of totally d
symptoms Rollins,261 F.3d at 857For the reasons discussed above, the AL
finding that Plaintiff engaged in “hands on” parenting activities that were
inconsistent with his worprohibiting symptom claims is a rational findin§ee
Trevizq 871 F.3dat 67576. Plaintiff obtained and hgsimary custody of his
youngtoddler daughter Tr. 49. Plaintiff changed his daughter’s diapers, bathg
her, dressed her, read to her, and took her to the park and doctor’s appointr
Tr. 49, 54 There is substantial evidence to support the ALJ’s dedisain
Plaintiff’'s caretaking activities undermine Plaintiff’'s claims of totally disabling
symptoms.
Plaintiff contends that he is only able to care for his daughter because
receives assistance from his family. ECF No. 15 @&t94.8Howevera claiman
need not caréor a child without assistanae order for the ALJ to find that the
claimant’s reported sympins are inconsistent with chilchre activities.Rather,
the question is as identified above, whether the care activities, given their n:
sawpe and durationgontradict claims of a totally debilitating impairmefievizq

871 F.3d at 6796. Here, there is no evidence that Plaintiff's family spent “d3
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and night” with Plaintiff to help him care for his daughter; instead, the record
reasonhbly reflects that Plaintiff's care of his daughter contradicts his claim o
totally debilitating mental impairmentCf.id. The ALJ’s decision will not be
disturbed

4. Inconsistent Statements

The ALJ also discounted Plaintiff's symptom claims becausstaiements

regarding his schooling varied. Tr..28 evaluating a claimant’'s symptom
claims, an ALJ may consider the consistency of an individual’s own statems
made in connection with the disability review process with any other existing
statementsr conduct made under other circumstancgsiolen v. Chate80 F.3d
1273, 1284 (9th Cir. 1996) (The ALJ may consider “ordinary techniques of
credibility evaluation,” such as reputation for lying, prior inconsistent statem
concerning symptoms, and other testimony that “appears less than candid.”
Thomas278 F.3d at 9589. Here, the ALJ noted the varying answers provid
by Plaintiff regarding his schaab: 1) during the hearing, Plaintiff testified that
dropped out of school in the eighth graael never had special education serv
Tr. 41-42 (mentioningalsothathe laterattended a juvenile school); 2) Plaintiff
reportedto Dr. Toewshat he dropped out of school in the ninth grade, Tr. 27
and 3) in his disability application, Plainti#ported he completed the tenth grg

Tr. 191. The ALJ's finding that Plaintiff offered inconsistent answers regardit
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his schoolingwithout any evidentiary explanation for these varying ansisers
supported by substantial evidend¢¢owever, Plaintiff’'s minor inconsistencies
regarding his schooling does not constitute a clear and convincing reason tc
discredit his symptom claims.

Nevertheless, this error is harmlégsausgas discusseabove the ALJ
lists additionaklearandconvincingreasons, suppted by substantial evidende,
discountPlaintiff's symptom @aims See Carmickles33 F.3cat 116263; Molina,
674 F.3d at 1116An ALJ’s eror is“harmless where the ALJ provided one or
more invalid reasons for disbelieving a claimant’s testimony, but also provid
valid reasons that were supported by the recorBa)son v. Comm’r of Soc. Se
Admin, 359 F.3d 1190, 1197 (9th Cir. 2004) (holdingttany error the ALJ
committed in asserting one impermissible reason for discounting the claima
symptom claims did not negate the validity of the ALJ’s ultintiteision to
discount the claimant’s symptom claimns

5. Motivation to Work: Criminal History

The ALJ also noted that Plaintiff has a prior felony that may impact hig
ability to obtain workthereby underminingis claim that mental disorders are t
primary reason he is unable to workt. 28. While a claimant’s efforts to work
are a factor fothe ALJ to consider when evaluating the claimant’s symptom

claims,Thomas278 F.3d at 959, the Court finds the record does not offer
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substantial evidence to support the ALJ’s decision to discount Plaintiff's syn
claims on account of his prior felonyhere is no evidence that Plaintiff's prior
felony impacted his ability to obtain work. In fact, it appears the sole time th
Plaintiff took steps to obtain work, Plaintiff was able to obtain employment,
reflecting that Plaintiff's prior felony did not present an obstacle to employmis
Tr. 43.

Neverthelss, this error is harmless becatisz= ALJ lisedother cleatrand
convincingreasons, supported by substantial evidetacdiscountPlaintiff's
symptom aims See Carmicklgsb33 F.3dat 116263; Molina, 674 F.3d at 1115

CONCLUSION

Having reviewed the record and the ALJ’s findingg, @urt concludes th
ALJ’s decision issupportedy substantial evidence argdfree of harmful legal
error. Accordingly)T IS HEREBY ORDERED:

1. Plaintiff’'s Motion for Summary JudgmerECF No. 15, isDENIED.
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2. Defendant’s Motion for Summary JudgmeaCF No. 16 is
GRANTED.
3. JUDGMENT is to be entered in favor of Defendant
The District Court Executive is directed to file this Order, provide copie
counsel, an€CLOSE THE FILE .
DATED October 12, 2018
s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES MAGISTRATE JUDGE
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