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SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

GLORIA P., O/B/O,
A.P., AMINOR CHILD,
No. 1:17-CV-03194RHW

Plaintiff,
ORDER GRANTING
V. DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT
COMMISSIONER OF SOCIAL
SECURITY,
Defendant.

Before the Court are the parties’ crasetions for summarjudgment ECF
Nos.11,13. Plaintiff brings his actionon behalf of her minor childd.P., seeking
judicial review pursuant t42 U.S.C. § 1383(c)(3)f the Commissionenf Social
Securitys final decision, which found that A.Rad medicallymprovedandwas
therefore no longeeligible for Supplemental Security Income under Title Xf|
the Social SecurityAct, 42 U.S.C813811383F.SeeAdministrative Record (AR)
at1-4, 33-50. After reviewing the administrative record and briefs filed by the

parties, the Court is now fully informed. For the reasons set forth below, the Cg
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GRANTS Defendant’sMotion for Summary JudgmeandDENIES Plaintiff's
Motion for Summary Judgment
l. Jurisdiction and Procedural History

On March 28, 2007, Plaintiff filed an application for Supplemental Securit
Income on behalf of A.P., who was two years old at the time. AR 133242n
September 16, 2009, an Admimneive Law Judge (“ALJ”) determined that A.P.
wasdisabled as defined in the Astasthereforeeligible for Supplementabecurity
Incomeas of the application’s filing dat&R 13334, 139.

On March 25, 2014, the Commissioner conducted a continuing ldisabi
review and determined that A.P., who was seven yeais tihé time, was no
longer disabled andastherefore no longer eligible f@upplemental Security
Income AR 127-28, 17477. Plaintiff requestedeconsideration on May 2, 2014
AR 182 On October 24, 2014, a state agency disability hearing officer held a
hearing and on November 7, 2014, the hearing officer upheld the determinatiof
AR 188-198,211-12. Plaintiff requested a hearing with an ALJ oovember 20,
2014. AR 213.

A hearing withthe ALJ occurred ordune6, 2016. AR 93, 95. On August 3
2016, the ALJ issued a decisi@moncluding thaA.P.’s medical impairments had
improved, that she was no longer disabled, and that she therefore no longer

qualified for Supplemental Security Income. AR 33,586 On September 12,

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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2016, Plaintiff requested review. AR 238, 240. On September 18, @17,
Appeals Councitlenied Plaintiff'srequest for reviepWAR 1-7, thusmaking the
ALJ’s ruling the final decision of the Commission8ee20 C.F.R. § 46.1481. On
November 152017, Plaintiff timely filed the present action challenging the
cessatiorof beneits. ECF No.3. Accordingly,Plaintiff's claimis properly before
this Court pursuant td2 U.S.C. § 1383(c)(3nd42 U.S.C. § 405(Q).

.  The Three-StepMedical ImprovementReview Standard

A child is “disabled” for the purposes of receigiSupplemental Security

Incomebenefits ifhe or she has a medically determinable physical or mental

impairment, which results in marked and severe functional limitations, and whi¢

can be expected to result in death or which has lasted or can be expected to Ig
a continuous peod of not less than 12 months. 42 U.S.C. § 1382c(a)(3)(Th@.
Act requires the Commissioner to review a disabled child’s continued eligibility
for benefits at least once every three ye@esd2 U.S.C.8 1382c(a)(3)(H)(ii)(1).
The Commissioner has establishatir@e stepmedical improvemergequential
evaluation process for determinindpethera child continues to be disabledthin
the meaning of the AcR0 C.F.R. § 416.994h).

At step one, thenquiry is whether there has been medical improvement in
the impairmerdthat werepresent at the time of the most recent favorable

determination or decisidimding the child disablethe most recent favorable

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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determinations called the “comparison point decision” or “CPRand the
impairments that were present at the CPD are called the “CPD impairjiiezis”
C.F.R. §416.9948)(1), SSR 0503p. Medical improvement is any decrease in
medical severity, except for minor clyms 20 C.F.R. § 416.994@). It must be
based on changes in the symptoms, signs, or laboratory findings associated w
the impairmerg. 20 C.F.R. 8§ 416.994@). If there has been no medical
improvementthe child is still disabledunless one of the exceptions to medical
improvement applie$20 C.F.R. § 416.994a(b)(1). If there has been medical
improvement, the inquiry proceeds to step two.

At step o, the inquiryis whether the CPD impairmesstill meet or
medically or functionally equal the severity of the listed impairsat theymet
or equaled at the time of the CPRee20 C.F.R. 8416.994a(b)(2)SSR 0503p. In
this case, at the time of the CPD, it was fotirat A.P.’s impairments fictionally
equaled the listings. AR 137. Thiise questiorat step two is whether A.P.’s CPD
impaiments still functionally equdhe listings.See20 C.F.R. 8416.994a(b)(2);
SSR 0503p. If the impairmentstill functionally equal the listings, thehild is still

disabled unless one of the exceptions to medical improverapplies 20 C.F.R. 8§

1n this case, the CPD was the ALJ’s decision on September 16, 2009, which found f
A.P. was disabledAR 129139.
2 None of the exceptions are relevanthis case, so they will not be discussed.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~4
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416.994a(b)(2)If they do not, the inquiry proceeds to step th®C.F.R. §
416.994a(b)(2)

At step three, theaquiry iswhether the child is currentlyishbled
considering all current impairmentscludingthose the childlid not have at the
time of the CPD and thogkatthe Commissionedid not consider at that time. 20
C.F.R. 8416.994a(b)(3)This first involves determining whether the chidchew
or unconsideretmpairmensg are Severé&—meaning more thaslight
abnormalitesthat cause no more than minimal functional limitati®®C.F.R. §
416.994a(b)(3)(1)20 C.F.R. 8416.924(c)lIf the impairments are not severe, the
child’s disability has ereld.20 C.F.R. 8416.994a(b)(J)). If they are severe, the
guestion is whether they meet or medically equal the listmg8 C.F.R Part 404,
SubpartP, App’x 1. See20 C.F.R. 8416.994a(b)(3)i). If they do, the child’s
disability continues20 C.F.R.8 416.994a(b)(3}). If not, the question is whether
they functionally equal the listing20 C.F.R. 8416.994a(b)(3J)ii). If they do, the
child’s disability continues20 C.F.R. 8416.994a(b)(3)ii). If not, the child’s
disability has ende®0 C.F.R.8 416.994a(b)(3)(iii).

Determining whether ahadld’s impairmentdunctionally equal the listings
requires an assessment of théd:s limitationsin six broad areas of functioning
called“domains. 20 C.F.R8 416.926a(b)(1)Thesix domains are: (L)Acquiring

and Using Information,” (2)Attending and Completing Tasks,” (3) “Interacting

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~5




1C

11

12

13

14

15

16

17

18

18

20

and Relating with Others,” (4Moving About and Manipulating Objects,” (5)
“Caring for Yourself,” and (6jJHealth and Physical Welbeing.” 20 C.F.R§
416.926a(b)(Xi-vi). In making this assessment, flaetfindermust compare how
appropriately, effectively, and independently ittgairedchild performs activities
compared to the performance of other children of the same age who do not haj
impairments. 20 C.F.R.416.926a(b)The dild’s impairment orcombination of
impairments will be found to functionally equal the listingthé child has
“marked” limitations in at least two of the domains athé child has “extreme”
limitations in any one of the six domair2Q C.F.RS8 416.926a(d
lll.  Standard of Review

A district courts review of a final decision of the Commissionegaserned
by 42 U.S.C. § 1383(c)(3nd42 U.S.C. § 405(g)'he scope of review under
these sectionis limited, and the Commissionierdecision will be disturbed “only
if it is not supported by substantial evidencesdnased on legal erroill v.
Astrue 698 F.3d 1144, 11589 (9th Cir. 2012) (citing 8 405(g)n reviewing a
denial of benefits, a district court may not substitute its judgment for that of the
ALJ. Matney v. Sullivan981 F2d 1016, 1019 (9th Cir. 1992Nhen the ALJ
presents a reasonable interpretation that is supported by the evidence, it is not
role of the courts to secogliess it.Rollins v. Massanayi261 F.3d 853, 85{®th

Cir. 2001).Even if the evidence in the record is susceptible to more than one

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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rational interpretationf inferences rasonably drawn from the record suppbg
ALJ’s decisionthen the counnust upholdhat decisionMolina v. Astrue 674
F.3d 1104, 1111 (9th Cir. 2012ge alsolhomas v. Barnhaf278 F.3d 947, 954
59 (9th Cir. 2002).
V. Statement of Facts
The facts of the case are set forth in detail in the transcript of proceeding
andonly briefly summarizethere. A.P. was just over two months old on the date
of the application, two years old on the dat¢he CPD, and seven years old on th
date the Commissioner determined she was no longer disabled. AR 36, 133, 2
Theregulations defined her asschoolaged child on the date the Commissioner
concluded that her disability ceased. 20 C.B.826a(g)(2)(iv).
V. The ALJ’'s Findings
The ALJdetermined thaA.P. had medically improved anglasno longer

under a disability within the meaning of the Astof March 25, 2014AR 50.

With respect to A.P.’s condition at the time of the CPD, the ALJ made the

following findings:
The CPD was September 16, 2009. ARAXhat time, A.P. had the
following medcally determinable impairments: VATER syndrome, contractures

the hand joints, status post left hand surgery, scoliosis, left Sprengel’s deformit

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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and asymmetric kidney growth. AR 39. These impairments resulted in the
following limitations in the six damains of functioning:

e Less than marked limitations in acquiring and using information;

¢ No limitations in attending and completing tasks;

¢ No limitations in interacting and relating with others;

e Marked limitationan moving and manipulating objects;

¢ No limitations in caring for herself;

e Marked limitationgn health and physical well being.

AR 40;seeAR 137-38. Because A.P.’s impairments resulted in marked limitatiol
in these two domains, her impairments werafbto functionally equal the
listings. AR 39;seeAR 137.

Specifically with respect to thareestep medical improvement review
standardthe ALJ made the following findings:

At step one the ALJ found thathere hadeen medical improvement in the
impairmens that werepresent at the time of tl&PD (citing 20 C.F.R8
416.994a(c) AR 40.

At steptwo, the ALJ foundhat A.P.’sCPD impairmergno longer
functionally equaddthe severity of the listed impairmerftiting 20 C.F.R. 8
416.9948)(2); 20 C.F.R. § 416.926aSR 0503p). AR 41. With respect to the

six domains of functioning, the ALJ found that A.P. now:had

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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¢ No limitationsin acquiring and using information;
¢ No limitations in attending and completing tasks;
¢ No limitations in interacting and relating with others;

e |ess than markelimitationsin moving and manipulating objects;

¢ No limitations in caring for herself;
¢ No limitations in health and physical well being.
AR 44-49
At step three the ALJ found thaf.P. did not have any other impairments
that were not considered at the time of the CPD, nor had she developed any
additional impairments subsequent to the CPD. AR 49. Because the step two
analysis addressed all of A.P.’s impairments, the ALJ determiaed1R.did not
have impairments that met or medicalyfunctionallyequaédthe severity of one
of the listed impairments in 20 C.F.8&404, Subpt. P, Amndix 1 (citing 20
C.F.R.88416.924(d)416.925, 416.926416.926a AR 49-50.
VI. Issues for Revew
Plaintiff argues that the Commissioner’s decision is not free of legal error|
and not supported byisstantial evidenc&CF No. 11 at 6Specifically,she
argues the ALJX1) improperly discreditether testimony regarding A.P.’s

symptoms (2) improperlyweighed the medical opinion evidence; and (3)

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~9
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improperly determined that A.P.’s impairmentslongerfunctionally equadthe
listings.Id. at 3.
VII. Discussion

A. The ALJ did not DiscountPlaintiff's Testimony Regarding A.P.’s
Symptoms

Plaintiff argues the ALJ erred by discountimgrtestimony regarding.P.’s
symptomswithout providinggermangeasonseECF No. 1 at6-8. Specifically,
sheargues thathe ALJ, without explanatiomliscounted her stimony regarding
(1) A.P!s scoliosis symptomsand (2)A.P.’s loss of strength in her left hand. at
7-8.

In determininghow a child’s impairments affect his or her functionitige
Commissioneconsdes statements from the child’s pareatsdcaregiversSee20
C.F.R. 8 416.924a)(2). These descriptionfsom people who are “in a position to
observe the child’d symptoms and daily activities have routinely been treated a
competent evidenceSprague v. BoweB12 F.2d 1226, 1232 (9th Cik987).
Accordingly,competent layestimonyas to the child’symptoms‘cannot be
disregarded without commentout v. Commn’of Soc. Sec. Admim54 F.3d
1050, 1053 (9th Cir2006) “I f the ALJwishes to discount the testimony of the lay
witness, hg¢or sheJmust give reasons that are germane to each witness for doin
so.”1d.; accordRamosCuevas o/b/o J.R.C. v. ColyiNo. 15CV-309L1FVS, 2016

WL 8232241, at *6 (E.D. Wash. 201&jowever, this is only necessary if the ALJ

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~10
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actually rejects the proffered testimonynoakes findings that are inconsistent with
it. Cf. Turner v. Comm’r of Soc. Sg613 F.3d 1217, 12223 (9th Cir. 2010).

1. Plaintiff's testimony regarding A.P.’s scolosis

Plaintiff first argues that the ALJ, without explanation, discredited her
testimony regarding A.P.’s scoliosis symptoms. ECF No. 11 at 7.

Plaintiff testified that A.P. had an upcoming annual checkup at Seattle
Children’s Hospital with a spine speltsé AR 99. Shestatedthat this appointment
was not for anyplannedrreatment bujust to “talkabout what to look forward to,”
as the doctor was anticipating that A.P. would need surgery as she got older. A
99. Plaintiff testified that A.P. no longer outwardly appeared to have scoliosis, [
that herspinestill had“a little bit of an abnormality. AR 101, 116. She testified
that as A.P. grevthe doctor anticipated th&hey may have to fix that and
straighten it out for her.” AR 10However,she said the doctor wanted to wait
because A.P. was still growing. AR 101.

RegardingA.P.’s activities Plaintiff testified that A.P.’s spine doctor said
that A.P. had to be careful about what kind of sports she participated in. AR 10
She could noparicipate in contact sports or sports that required inversiach as

gymnastics AR 102. However, Plaintiff testified that A.P. coulth, swing,

3 A.P.’s spine doctor did opine, though, that she coalttigipate in sportsuch as
basketball or softball. AR 744.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~11
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swim, and play with her brother&R 10203.WhenA.P. participated in these
activities thoughshe had to be a little bit more carefuldnd ‘her stamina [was] a
little limited.” AR 103, 109

The ALJ discussed Plaintiff's testimony regarding A.Bcsliosis
symptomsSeeAR 42 The ALJ acknowledgeRlaintiff's testimony that A.P.
continued to have scoliosis despite her normal outward appeandncewas
consistentvith the imaging and her spine doctor’s findings. AR Al2e ALJ also
noted Plaintiff's testimony that A.P. was not actively being treated for scoliosis
and that no surgery was planned, which was also consistent with the medical
record. AR 42. Based on Plaintiff's testimony and the medical evidence, the AL
concludedhat A.P'’s scoliosis no longer causetarked limitations inthe domains
of “moving and manipulating objects” and “health and physical eahg,” like it
did at the time of the CPIAR 47-49. Thus becaus®laintiff's testimony actually
supported the conclusion that A.Pstliosis conditioiad medically improved
see20 C.F.R8 9264))(2)(iv), the ALJ did not need to discredit or reject her
testimony.

2. Plaintiff's testimony regarding A.P.’s left hand symptoms

Plaintiff nextargues that the ALJ discredited her testimony regarding A.P

left hand symptomwithout giving specific reason€£CF No. 11 at 7.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~12
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Plaintiff testified that Dr. Douglas Hanel had recently treated Aléft's
hand which is her nordominant hand AR 100 103 Plaintiff stated tha#\.P. had
undegone four surgeries on higft hand. AR 100. At the most recent surgery, Dr
Hanel had performed some skin grafts and opened up the webbing in A.P.’s ha
giving her more flexibility in her fingers. AR 100. Plaintiff agreed that Dr. Hanel
was “pretty plased” with the results arsthetestified that sincéhe surgeries
things were “so far so good.” AR 100. Stadsho further hand surgeries were
planned AR 100.She alsdestified that A.P. had “a limit to what she [could] do . |
. strengthwise” with herhand, but that she was regularly participating in therapy
to increase her strength. AR 103.

Plaintiff also testified that A.P. had some bending inl&ékindex finger and
the middle finger “a little bit.’AR 104.A.P.wore a splinto try to straighen them
out. AR 104 Plaintiff said that as a last resort, Dr. Hanel might have to break thg
bone, but because it was A.P.’s ralmminant handthey were trying the splint first
“to see if it [could] work itself out.” AR 1045.

Regarding A.P.’s activitg Plaintiff testified that A.Fhad noproblems

writing, given that her hand condition wiasher nondominant hand. AR 11&he

also was able to dress herself, although sometimes she needed to start with he

dominant hand. AR 11®laintiff testified that A.P. could do “a lot of thirigsith

4 A.P. had no problems with her right hand. AR 105.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~13
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her left hand-it was “a challenge, but she still does them.” AR 110. She stated
“Iit's a challenge, but it's looking good.” AR 110.

The ALJ dsodiscussed Plaintiff's testimony regieng A.P.’s left hand
symptomsSeeAR 42 The ALJ acknowledged Plaintiff's testimony that A.P.
continued to have left hand weakness and some issues with her index and mid

fingers. AR 42. However, the ALJ also noteaintiff's testimony thathe

surgereshelped A.P. regain left hand function and that she had no problems with

her right hand. AR 42. Based on Plaintiff's testimony and the medical evidencs
the ALJ concluded that A.P.leand conditiomo longer causecharked limitations
in the domains of “moving and manipulating objects” and “health and physical
well being,” like itdid at the time of the CPIAR 47-49. Thus, because Plaintiff's
testimony &o supported the conclusion that A.Fhandcondition had medally
improved,see20 C.F.R8 9264))(2)(iv), the ALJagaindid not need to discredit or
reject her testimony.
B. The ALJ did not Improperly Weigh theMedical Opinion Evidence
Plaintiff argues that the ALJ erred in evaluating and weighing thecaledi
opinion evidence. ECF No. Ht8-9. He argues the ALJ did nbgive great or
significant weight to anyone medical provider’s opiniofd. at 9. He also argues
the ALJ failed tcexpressly assign weight to the treatment notes DoniHanel

(A.P.’s handspecialis) and the other providers at Seattle Children’s Hospdal.

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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dle

1%




1C

11

12

13

14

15

16

17

18

18

20

In this case, the ALJ expressly weighed the medical opinions of three
physicians: Mark Dales, M.D. (A.P.’s spine specialist), Coral Hilby, M.D. (a non
examining family practitioner), and Christy Ulleland, M.D. (a +&@mining
pediatrician). AR 44The ALJ gave “some weight” to Dr. Dales’ opinion and
“partial weight” to Dr. Hilby’s and Dr. Ulleland’s opinions. AR 44.

1.  ALJ not giving great weight to any one provider’s opinion

Plaintiff first argues that the AlL&rred by not givinggreat or significant
weight” to any onghysician’sopinion. ECF No. 1kt 9.However, ALJs are not
required to base their conclusions “on any one medical opinion; rather they
consider the adence in the record as a whol&¢hleve v. ColvirNo. 1:13CV-
00563SKO, 2014 WL 2590106, at *8 (E.D. Cal. 201diting 20 C.F.R. §
404.1545(a)(1) Becausethe ALJ’s assessment need not align fully with any on
medcal opinion” Papaccio v. ColvinNo. CV-16-01225PHX DGC, 2017 WL
1241880, at *6 (D. Ariz. 2017Eiting 20 C.F.R. § 404.1546(c)Plaintiff's
argument that the ALJ erred by not assigning great weight to any one physicial
opinion fails.

2.  Treatment notes from Seattle Children’s Hospital

Plaintiff also argues that the ALJ failed to expressly assign weight to the
treatment notes from Dr. Hanel and the other providers at Seattle Children’s

Hospital. ECF No. 11 at 9citing AR 802818).

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~15
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ALJs arerequiredto “considet and “evaluate’all medical opinion
evidence. 20 C.F.R. 8§ 416.927{(@); seeGarrison v. Colvin 759 F.3d 995, 1012
(9th Cir. 2014) Theregulations define medical opinions as “statements from
acceptable medical sources that reflect judgments about the nature and severi
[the claimant’s] impairment(s),” including physical or mental limitations rasult
from the claimant’s impairment20 C.F.R. § 416.927(a)(1).

However, not every record in the medical file is a “medical opinion” as
defined in the regulation§eeSchmit v. Comm’r of Soc. SeNo. 2:14CV-2373
KJN, 2016 WL 1170851, at *3 (E.D. Cal. 201B6pr example, routine chart t&s
that document a claimant’s treatment and do not discuss the dguatigrsents
regarding the claimant®inctional limitationsare not “medical opinionsId.
Accordingly,ALJsdo not need to explicitiweighthese types of recordsl.;
Champagne v. Colvirb82 F. App’x 696, 697 (9th Cir. 201@]Plaintiff’ s]
contention that th ALJ disregarded his treaters’ opinions about his limitations
lacks merit, because none of the treating providers gave an opinion regarding
functional limitations.”).

The records Plaintifirgues that the ALJ failed to expressigighare those
from Seattle Children’s HospitdECF No. 11 at 9citing AR 802818). They
includenotes from Dr. Dales (whose opinion the Alid expressf weigh), AR

80204, nurse practitioner Eva JeMeeding AR 80507, Dr. Hanel, ARB08816,

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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andanoccupational therapist, AR 84I8. The majority of these recordse
routine treatment notes that simply document A.P.’s reason for the visit, the
provider’'sphysical examination findings, atite provider'sgeneralplan for future
treatmentAR 805-818.Accordingly, the ALJ did not need to specifically weigh
these

To the extenportions ofthe records Rintiff highlights could be construed
asopinions the ALJ analyzed these extensively throughout the deciBl@nALJ
first discussed these records when explaining how Plaintiff's testimony was
consistent with the medical recoffeeAR 42 (citing AR 812). The ALthen
discussed eaatneof Dr. Hanel's treatment notes, outlining his examination
findings his impressiongnd A.P.’sreports following surgery. AR 423 (citing
AR 808816).The ALJ alsooutlined the entirety of nurse practitioner Juel
Medina’s note in concluding that A.P.’s kidneynclition had stabilized. AR 43
(citing AR 80507). Finally, the ALJ discussed these records in analyzing A.P.’s
limitations in the physical domainSeeAR 47, 49.Thus, theALJ did not error in
evaluating and weighing the medical opinion evidence.

C. Substantial Evidence Supports the ALJ’s Findinghat A.P.’s
Impairments no Longer Functionally Equaledthe Listings

Plaintiff finally argues that thALJ improperly determined that A.P.’s
impairmentao longerfunctionally equadthe listings. ECF No. 14t9-13.She

challenges the ALJ'analysiswith respect tanly one domain of functioning:

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~17
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moving about and manipulating objects, whoomsiders the child’s gross and fine
motor skills? Id. at 1:13; see20 C.F.R8§ 416.926§). Citing variousportions of
her teimony and the medical records, Plaintiff contends that substantial evider
does not support the ALJ’s finding that A.P. had less than marked limitations in
this domainECF No. 11 at 111 3.

A child has*marked” limitations when hisr herimpairments‘seriously
interfere”with his or herability to independentlynitiate, sustain, or complete
activities. 20 C.F.R§416.926a(e)(2). A “marked” limitation implies a limitation
that is “morethan moderate” but “less than extreme.” 20 C.B.R16.926a(e)(2).

Whenconsideringvhetherthe child hasmarked” or “extremélimitations
in any domain, ALJs compare the chil@ismctioning to the typical functioning of
childrenthe same ageho do not have impairmen0 C.F.R8 416.926a(f)(1L
The regulations providexamples of activities that illustrate the typical functionin
of children in different age group20 C.F.R8 416.926€b)(1). For examplein the
domain of‘moving about and manipulating objetthe regulation datethat
schoolaged children like A.Pshould haveleveloping gross motor skiltat
allow themto moveat an efficient pace abotlteir schoo$, homes, and

neighborhood 20 C.F.R8 416.926§)(2)(iv). Theirincreasing strength and

5 Plaintiff mentions the domain of “interacting and relating with others” in passing, but
does not argue, discuss, or otherwise raise this issue further. ECF No. 11 athéréfareshe
does not challenge the ALJ’s finding with respect to this domain.
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coordination should exparideir abilities“to enjoy a variety of physical activities,

such as running and jumping, and throwing, kicking, catching and hitting balls in

informal play or organized sport20 C.F.R8 416.926§)(2)(iv). Finally, their
“developing fine motor skills should enaftleem]to do things like use many
kitchen and household tools independently, use scissors, and R0Oit€.F.R.8
416.926§)(2)(iv).

The regulationslso provide examples @inctionallimitationsin this
domain, although these are not classified by age group andcafsm necessarily
describe a “marked” or “extreme” limitatioB0 C.F.R8 416.926§)(3). Examples
include difficulies with motor activities €.g, stumbling, unintentionally dropping
things, etc.)going up and down stairs, balancicgprdinating gross motor
movementsd.g, bending, kneeling, crawling, running, etsg@guencing hand or
finger movementsgripping or grasping objects, or usingempil or scissors. 20
C.F.R.8 416.926§)(3)(i-vi).

In this case, the ALJ concluded that A.P. still had some limitations in the
domain of “moving about and manipulating objects,” but that these limitations I
improved from “marked” (which thelyad beerat the time of the CPseeAR
138), to “less than marked.” AR 4W/ith respect to A.P.’s gross motor skiflsP.
was able to run, swing, swim, and play with her brothers, althoughesh@o be a

little bit more careful” and “her stamina [was] a litited.” AR 10203, 1009.
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Per her orthopedist, she was able to walk, hop, and move around “without any
problem, whatsoeverAR 743. Her orthopedistlearad her toparticipatein sports
such as basketbahdsoftball butwanted her to avoid sports that involved head
and neck stress, including contact sports and sports that required ingergion
gymnastick® AR 744,

The orthopedist believed that A.P.’s Sprengel's deformity prevented her
from havingfull shoulder eleation butalso stated that A.P. did “not seem to be
limited by [this].” AR 743, 802 While A.P. would “not be able to do activities that
required both upper extremities overhead” and “would not be allowed to join th
military,” she stillcould do“most activities that she wdat] to be doing.” AR
802-03,

With respect to A.P.’s fine motor function, A.P. had no difficutyting,
tradng, or cuttingwith scissors. AR 110, 118he also was able to dress herself,
although sometimes she needed to start with her dominant hand. ARftELO.
four successful left hand surgeri@sP.’s treatinghand specialist reported that she
became able to use “that hand in daily activities and does not report disability ¢
pain in the hand AR 812;see alscAR 746. The hand specialist opined that

“overall her hand is doing fantastic” and that she “has great hand function.” AR

® Plaintiff states that A.P. was “not allowed to . . . participate in spattall. ECF No.
11 at 11. This is incorrect.
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815. Plaintiff testified that A.Fhad some residual weakness in her left hand, but
was still “okay with her left” and able to do “a lot of things” with it. AR 110.

This evidence supports the ALJ’s finding that Ast#ll had some limitations
in the domain ofmoving about and manipulating objects,” but that these
limitations had improvedrom “marked”to “less than marked.” AR 47.
Accordingly, the ALJ did not err in determining that A.P.’s impairments no long
functionally equaled the listings.

VIIl. Order

Having reviewed the record and the ALJ’s findings, the Court finds the

ALJ’s decision is supported by substantial evidence and is free from legal error.

Accordingly,IT IS ORDERED:
1. Plaintiff's Motion for Summary JudgmerECF No. 11, isDENIED.
2. Defendant’s Motion for Summary JudgmeBCF No. 13, is GRANTED.
3. Judgment shall be entered in favor of Defendanat the file shall be
CLOSED.
IT IS SO ORDERED. The DistrictCourt Executive is directed to entarsOrder,
forward copies to counselndclose the file.
DATED this 27th day of September2019.

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge
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