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bmmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Mar 29, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

RICARDO P.,
Plaintiff, No. 1:17-CV-03206RHW
V. ORDER GRANTING
DEFENDANT’'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
Defendant.

Before the Court are the parties’ crasetions for summarydgment ECF
Nos.11 & 15 Plaintiff brings his action seeking judicial review pursuant to 42
U.S.C. § 405(g) of the Commissioner’s final decision, which demgapplication
for Disability Insurance Benefits under Titled the SociaGecurity Act 42
U.S.C 88 404434. After reviewing the administrative record and briefs filed by th
parties, the Court is now fully informed. For the reasons set forth belowptire C
GRANTS Defendant’sMotion for Summary JudgmeathdDENIES Plaintiff's

Motion for Summary Judgment

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
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l. Jurisdiction

Plaintiff filed his application forDisability Insurance Benefitsn July 3Q
2014 AR 100 His alleged onset dat&f disabilityis November 5, 204.1 AR 102,
243 Plaintiff's applicationwasinitially denied onDecember 182014 AR 100-

113, and on reconsideration éwpril 7, 2015, AR 114129,

A hearing with Administrative Law Judge (“ALJReith J. Allred occurred
onNovember 12016 AR 45. On February 22, 202, the ALJ issued a decision
finding Plaintiffineligible for disability benefits AR 15-37. On October 182017,
the Appeals Councdenied Plaintiff'srequest for reviewthusmaking the ALJ’s
ruling the final decision of the CommissionaR 1-8.

On December 112017, Plaintiff timely filed the present action challenging
the denial of benefits. BHCNo. 3. Accordingly,Plaintiff's claims are properly
before his Court pursuant to 42 U.S.C. § 405(g).

Il. Five-Step Sequential Evaluation Process

The Social Security Act defines disability as the “inability to engage in an
substantial gainful activity by reason of any medically determinable physical or
mentalimpairment which can be expected to result in death or which has lasteg

can be expected to last for a continuous perfagtbbless than twelve monthsi2

! Because Plaintiff previously filed an application for Disability Insurdbeeefits,
which was denied and became administratively final on July 3, 2013, the relevant period for
purposes of this case begins July 4, 2@ERAR 87-99.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~2
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U.S.C. 88423(d)(1)(A), 1382c(a)(3)(A)A claimant shall be determined to be
under a disability only if the claimant’s impairments sosevee that the claimant
IS not only unable to dbis previous work, but cannot, considering claimarge,
education, and work experience, engage in angrstibstantial gainful work that
exists in the nationalcenomy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-ftep sequential evaluation process
for determiningwhethera claimant is disabled within the meaning of the Social
Security Act.20 C.F.R. 88 404.1520(a)(4)16.920(a)(4)Lounslurry v. Barnhart
468 F.3d 1111, 1114 (9th Cir. 2006).

Step one inquires whwatrthe claimant is presently engagedsabstantial
gainful activity.”20 C.F.R 88 404.1520(h¥16.920(b) Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 C.FR. 88 404.1572416.972lf the claimant is engaged in substantig
activity, he or she is not entitled to disability benef?3.C.F.R. 8§ 404.1571
416.920(b). If not, the ALJ proceetisstep two.

Step two asks/hetherthe claimant has a severe impairment, or combinatiq
of impairments, that significantly limits the claimant’s physical or mental ability
do basic work activitie0 C.F.R 88 404.1520(¢¥416.920(c) A severe
impaiment is one that has lasted or is expected to last for at least twelve mont

and must be proven by objective medical evideR0eC.F.R. 88 404.15689,

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~3
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416.908009. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied andfumdherevaluative stepsra
required.Othemwise, the evaluation proceeds to the third step.

Step three involves a determination of wiggbneof the claimant’s severe
Impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently severe as to prectudestantial gainful activity.

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925;

20 C.F.R. 8§ 404 Subpt. P. App. 1 (“the Listing$fthe impairment meets or
equals one of the listed impairments, the claimapéissedisabkd and qualifies

for benefitslid. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whedrthe claimant’s residual functional capacity
enables the claimant to perform past relevant work. 20 C.F.R.4885HD(e)(f),
416.920(e)). If the claimant can still perform past relevant work, the claimant i
not entitled to disabilitypenefits and thaquiry endsld.

Step five shifts the burden to the Commissioner to prove that the claiman
able to perform dterwork in the national economy, taking into account the
claimant’s age, education, and work experieee20 C.F.R. 88 404.1512(f),
404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.960{0)meet his

burden, the Commissioner must establish that (1) the claimant is capable of

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~4
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performing oherwork; and (2) such work exists in “significamaimbersn the
national economy.20 C.F.R. 8 404.1560(c)(2); 416.960(c)(Beltran v. Astrue
676 F.3d 1203, 1206 (9th Cir. 2012).

lll.  Standard of Review

A district courts review of a final decision of the Commissionegaserned
by 42 U.S.C. § 405(g)-he scope of review under § 405(g) is limited, and the
Commissionéss decision will be disturbed “only if it is not supported by
substantial evidence or is based on legal ertitl'v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing 8§ 405(g)pubstantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a con¢ligianl1159 In
determining wheterthe Commissioner’s findings are supported by substantial
evidence, “a reviewing court must consider the entire record as a whole and m
not affirm simply by isolating a specific quantum of supporting evidende.”

In reviewing a denial of benefits, a district court may not substitute it
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9th Cir.
1992).When the ALJ presents a reasonable interpretation that is supported by
evidence, it is not the role of the courts to seeguneéss itRollins v. Massanayi
261 F.3d 853, 85{th Cir. 2001)Even if the evidence in the record is susceptibl

to more tha one rational interpretatioii,inferences reasonably drawn from the

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~5
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record supporthe ALJ’s decisionthen the counnust uphold that decision
Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2018¢e alsorhomas v.
Barnhart 278 F.3d 947, 954 {oCir. 2002).

IV. Statement of Facts

The facts of the case are set forth in detail in the transcript of proceeding
and only briefly summarizeldere. Plaintiff was47 years oldonthe allegeddateof
onset. AR35, 101 He attended school in Mexidhrough the 11th gradendcan
communicate in EnglisiAR 28, 35, 51 Plaintiff has past work as@nstruction
worker, primarilywelding and hanging drywalAR 28, 52

V. The ALJ’s Findings

The ALJdetermined thaPlaintiff wasnot under a disability within the
meaning of the Acat any timdrom July 4, 2013the beginning of the relevant
period,see suprdootnote )} throughFebruary 22, 202 (the datehe ALJ issued
his decisioil. AR 36-37.

At step one the ALJ found thaPlaintiff had not engaged in substantial
gainful activitysincethe beginning of the relevant peri¢giting 20 C.F.RS§
404.157et seg). AR 24.

At steptwo, the ALJ foundPlaintiff had the following severe impairments:
spinedisorder, affective disorder, and alcohol abuse disqoitang 20 C.F.R8

404.1520(c)). AR4.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~6
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At stepthree, the ALJ found thaPlaintiff did not have an impairment or
combination of impairments that met or medically egqd#ie severity of one of
the listed impairments in 20 C.F.8404, Subpt. P, Amndix1. AR 25.

At step four, the ALJ foundhat Plaintiffhad the residual functional
capacity to perfornight work as defined ir20 C.F.R8 404.1567(k)including the
abilities to lift and/or carry 20 pounds occasionally and 10 pounds frequently; s
down for six hours throughout an eigitur workday; and stand and/or walk for
six hours throughout an eighbur workday with normal breaks. AR 27. The ALJ
further found that Plaintiff could occasionally climb ramps and stairs, but not
ladders, ropes, or scaffolds; that he could occasionally balance, stoop, kneel, &
crouch, but not crawl; and that he should avoid heavy vibration and hazards in
workplace AR 27. With respect to Plaintiff's mental abilities, the ALJ found that
Plaintiff was able to perform the basic mental demands of competitive, semi
skilled work, including the ability to understand, remember, and carry out detail
but not complex instruons. AR 27. The ALJ further found that Plaintiff could
respond appropriately to supervision;workers, and usual work situations and
deal with changes in a routine work setting. AR 27.

The ALJ found thaPlaintiff was unable to perform ampast relevant work

given hisphysicaland psychological limitation®#\R 35.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~7
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At stepfive, the ALJ foundthatin light of Plaintiff's age, education, work
experience, and residual functional capachgréwerejobs that exigdin
significant numbers in the national economy tatouldperform. AR36. These
included a photocopy machine operator, a car wash attendant, Gafdtaria
attendantAR 36.

VI.  Issues for Review

Plaintiff argues that the Commissioner’s decision is not free of legal error,
and not supported by substantial evidef®F No. 1 at 1-2. Specifically, he
argues the ALJ1) improperly discredéd his subjectivepaincomplaint
testimony (2) improperly evaluadthe medical opinion evidence; (Bproperly
assessd his residual functional capaciby failing to includeall his restrictions
and (4) faiedto apply MedicalVocational Gui@lines (Grid) Rule 201.101d. at4.

VII. Discussion
A. The ALJ did not Improperly Reject Plaintiff's Subjective Complaints.

Plaintiff argues the ALJ erred by discounting the credibility of his testimor
regarding his subjective symptoms. ECF No. 11-@8tAn ALJ engages in a two
step analysis to determine wheta claimant’s testimony regarding subjective
symptoms is credibl&ommasetti v. Astryé&33 F.3d 1035, 1039 (9th Cir. 2008).
First, the claimant must produce objective medical evidence of an underlying

impairment or impairments that could reasonably be expected to produce som;d

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~8

1y

\U




1C

11

12

13

14

15

16

17

18

18

20

degree of the symptoms allegédl. Secondif the claimant meet$is threshold,
and her is no affirmative evidence suggesting malingering, the ALJ can reject
claimant’s testimony about the severityhag symptoms only by offerinjspecific,
clear, and convincing reasdrer doing sold.

Here, the ALJ found that the medically determinable impairments could
reasonably be expected to prodsoene degree dhe symptom#®laintiff allege.
AR 28. However, the ALJ determined thRkaintiff's statements of intensity,
persistence, and limiting effects lus symptoms were not entirely consistent with
the medical evidence and other evidence in the recor@8AR

In weighing a claimans credibility, the ALJ may consider many factors,
including,“(1) ordinary techniques of credibility evaluation, such as the claiman
reputation for lying, prior inconsistent statements concerning the symptoms, ar
othertestimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed coursg
treatment; and (3) the claimasdaily activities.”"Smolen v. ChateB80 F.3d 1273,
1284 (9th Cir. 1996).

In this casethe ALJ foundevidence of malingeringvhichis supported by

the record.In his June 2014 Independent Medical Examinadidti), Dr. S.

Daniel Seltzer examined Plaintiff's lumbar spine. AR 764. Dr. Seltzer noted that

there was “almost no movement at all of the lumbar spine . . . [h]e ju$insEdt”

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~9

the

d

or

e of




1C

11

12

13

14

15

16

17

18

18

20

AR 764. Dr. Seltzealso attempted to examine Plaintiff's hips but noted this was
“very difficult to assess again because there islgeifing behavior.” AR 765.
Occupationatherapistlackie Earindicatedthat Plaintiff was convinced he was
unable to work and described his “overall disability outlook.” AR-808Physical
therapist Amy Conrad noted that Plaintiff demonstrated “various levels of ability
and pain at different times.” AR 810. Affirmative evidence of malingering suppd
rejecting a claimant’s testimonyseeBenton ex. el. Benton v. Barnhe381 F.3d
1030, 1040 (9th Cirz003)

In addition to malingering, the ALJ provided multiple clear and convincing
reasons fodiscreditingPlaintiff's subjective complaint testimony. AR7-30.
First, the ALJ notedhat Plaintiff'sconditionmarkedy improved after hisApril
2013back surgery. AR 2At his two-week followup appointmentvith his
surgeonPlaintiff had some low back pain but was able to stand up, sit down, ar
ambulate without difficulty. AR 733. Two months latkis surgeomoted that he
was improving steadily and taking less pain medicatthough he still had
limited lumbarrange of motionAR 732.His painat this timewas 7/10. AR 732.
Another two months later, in August 20Haintiff's surgeomoted thahewas
still improvinggraduallyand that his paihad decreased ®10. AR 73631

By January 2014 laintiff felt he had “improvedignificantly from his

symptoms before surgery” ah@denied any pain in his legs, AR 722

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~10
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contradicting his testimony at the hearing that his leg pain got worse after surg
SeeAR 55.By this time, he improved to havimgoderatdumbarrange of motion.

AR 722. At the June 2014 IME with Dr. SeltzBtaintiff reported that the surgery

“helped a whole lot.” AR 758. He stated he went through rehabilitation, felt mug

stronger, and had less pain. AR 758. He stated his pain was 2/10 an@/t
only pain medication he took was a muscle relaxant and ibupieii58.Dr.
Seltzerconcluded thaPlaintiff's conditions were at maximum medical
improvement. AR 768. An ALJ may find a claimardighjectivesymptom
testimony not credible based on evidence of effective responses to tre&egent.
e.g, Burch v. Barnhart400 F.3d 676, 681 (9th Cir. 20020 C.F.R. 88
404.1529(c)(qv), 416929c)(3).

Secondthe ALJ reasoned that Plaintiff's allegations of completely

debilitatingphysical limitdions were inconsistent withis spinal examination
findings many of which were essentially normal. AR 38¢AR 718, 720, 726.
An ALJ may discount a claimant’s subjective symptom testinvamgn itis
inconsistent with thenedical evidenceCarmickle v. Comm’r of Soc. Sec. Admin.
533 F.3d 1155, 116DB1th Cir. 2008) Tonapetyan v. Halte42 F.3d 1144, 1148
(9th Cir. 2001).

Third, the ALJ found that Plaintiff's allegations of completely disabling

limitations were belied by his daily activities. AR. For example, Plaintiff

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~11

ery.




1C

11

12

13

14

15

16

17

18

18

20

reported to his psychologist, Dr. Andrew Whitmont, that he walked outdoors at
least three times per week to deal with his mental strese@AR 751, which
iImpliesthat he was more physically capatilan he allegedseeAR 55-56.
Activities inconsistent with the alleged symptersven when they suggest some
difficulty functioning—are proper grounds for questioning the credibility of
subjective allegationwhen the person claims a totally disabling impairment
Molina, 674 F.3d at 1113%ee alsdRollins 261 F.3cat857, 20 C.F.R. 88
404.1529(c)(3)).

Fourth, the ALJ properly discounted Plaintiff's credibility due to the
discrepancies between his alleged limitations and his behavior during the hear
SeeAR 30.Plaintiff testified that he had to change from standing to sitting every
10 to 15 minutes and hao beconstantlymoving, otherwise he would get cramps
in his foot, hip, and leg. AR 54. However, at the hearing, the ALJ observdtethaf
sat comfortably after the first 15 minutes and also negeded tstand AR 30
An ALJ may rely on ordinary techauiies of credibility evaluatigincludingthe
claimant’s actions at the hearing if they are inconsistent withrhhgrcomplaints.
Nyman v. Heckler779 F.2d 528, 531 (9th Cir. 1985).

Finally, the ALJ discounted Plaintiff's subjective complaint testimony
becauséediscontinued treatmenAR 31. Despite his allegations of completely

debilitating mental condition$laintiff was sporadic about taking his

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~12
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antidepressant medicatioAR 717, 944, 1068, 1073uring a July 2015
psychiatric IME he stated he was “not interested in additional psychiatric
treatment.” AR 1068 .mportantly, Plaintiff alsoeceived a pension from the
Washington State Department of Labor & Industae®lovemberl6,2015—
meaning that he was at maximum medical improveraedtno longeneededny
additional medical treatmeAfAR 464 Accordingly, Plaintiff stopped seeking
medical treatment. AR 462, 1070. An ALJ may discount a claimant’s subjectiveg
complaintswhen treatment is inconsistent with the level of complaints or a
claimant is not following treatment prescribed without good reddotina, 674
F.3dat1114 Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989). If a claimant’s
condition isnot seere enough to motivateemto follow the prescribed course of
treatmentthis callstheir alleged limitationsto questionBurch 400 F.3dat681
Plaintiff fails toexplain how the ALJ erred in relying on any of the above
reasons for discrediting his subjective pain testim&agECF No. 11 at 9.
Instead, Plaintiff argues that the ALJ simply gave a “vague regurgitation” of the

medical evidence and then provided “conclusory statements” finding his testim

2 Plaintiff faults the ALJ foreasoninghat his pension award meant that he no longer
needed treatment. ECF No. 11 at 14H&.argues this was “misleading and inaccurate.” ECF
No. 11 at 15. @ntrary to Plaintiff's assertionthis ispreciselywhat a pensn award means—
the Department of Labor & Industries does not award pensions to injured workessthales
worker is fixed, stable, and no longer in need of medical treati®eat.g, Wilson v. Dep’ of
Labor & Indus, 6 Wn. App. 902, 904, 496 P.2d 551 (1972). In fact,ithibustrated in this case,
where all of Plaintiff’'s medical providers unanimously agreedhbatas at maximum medical
improvement by November 201SeeAR 768, 855, 1070, 1076, 1082.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~13
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not credible. ECF No. 11 at® As outlined above, this is incorreethe ALJ
discouned Plaintiff's subjective complaint testimorbecause¢here was evidence
of malingering, andhe ALJalsoprovided multipleadditionalclear and convincing
reasons for doing so.
B. The ALJ did not Err in Weighing the Medical Opinion Evidence

Plaintiff argues the ALJ erred in weighing the medical opinion evidence
from four providers(1) evaluating psychologiddr. Roland Dougherty, PB.; (2)
treating psychologist Dr. Andrew Whitmont, .Bl1 (3) occupational therapist
Jackie Earl; an@) nurse practitioner Lisa Rutherford, ARNP. ECF No. 11-at 9
14. Plaintiff also appears to argue that the ALJ failed to adelguansiderthe
Department of Labor & Industries’ pension determinatidnat 1415.

1. Legal standards

Title 1I’s implementing regulations distinguish among the opinions of thre
types of physiciang1) those who treat the claimant (treating physicians); (2) thg
who examine but do not treat the claimant (examining physicians); and (3) thog
who neither examine nor treat the claimant but who review the clasrfdat
(nonexamining physiciangjlolohan v. Massanar46 F.3d 1195, 12602 (9t
Cir. 2001) see20 C.F.R. § 404.152%2)(1)-(2) Generally, a treating physician
opinion carries more weight than an examining physisjamd an examining

physicianis opinion carries more weight tham@nexaminingphysicians.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~ 14
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Holohan 246 F.3d at 1202n addition, the regulations give more weight to
opinions that are explained than to those that are not, and to the opinions of
specialists concerning matters relating to their specialty ousetth non
specialistsld.

If a treatingor examining physicids opinion is uncontradicted, an ALJ
may reject it only by offering “clear and convincing reasons that are suppgrted
substantial evidenceBayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005)
(citation omitted). If a treatingr examining doctds opinion is contradicted by
another doctds opinion, an ALJ may only reject it by providifgpecific and
legitimate reasons that are supported by substantial evidedce.”

The ALJsatisfieshe specific and legitimate standard by “setting out a
detailed and thorough summary of the facts and conflicting clinical evidence,
statinghis [or her]interpretationtiereof, and making findings Garrison v.

Colvin, 759 F.3d 995, 1012 (9th Cir. 201 ternalquotation mark®mitted).In
contrast, an ALJ fails to satisfy the standaften he or sheréjects a medical
opinion or assigns it little weight while doing nothing more than ignoring it,
asserting without explanation that another medical opirsanore persuasive, or
criticizing it with boilerplate language that fails to offer a substantive basissor h
[or her]conclusion.”ld. at 101213.

I

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~15
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2. Dr. Roland Dougherty, PhD.

Dr. Doughertyis an examining psychologist who evaluated Plaintiff in
March2015. AR 1048106Q Dr. Doughertydiagnosed Plaintiff witladjustment
disorder with depression and anxiety, chronic pain syndrome, and chronic pain
AR 1052 He opined that Plaintiff's prognosis was fair. AR 1053. He noted that
Plaintiff had no difficulty answering questions, had good social skills, and that
Plaintiff's thinking was logical and godlirected. AR 1053. He believed Plaintiff
was able to do detailed and complex tasks, accept instructions from supervisol
and interact with coworkers atige public. AR 1053. Halso thoughPlaintiff
would be able to continue to do these things going forward. AR 1053. The ALJ
gave significant weight to this portion of Dr. Dougherty’s opiraowl incorporated
it into the residual functional capaci§eeAR 27, 33.

However, the ALJ gave less weight to other portions of Dr. Dougherty’s
testimony, which Plaintiff argues was errSeeAR 34.Dr. Dougherty also opined
that the primary reason Plaintiff could not work was his pain syndrome. AR 104
Dr. Doughety believed that if Plaintiff's pain were alleviated, his depression
would decrease and he would have no difficulty completing a normal
workday/workweek. AR 1053. However, oughertyopined that at atime of
his evaluation, Plaintiff’'s depression and intermittent anxiety cotddafere with

gainful employment, as well as affect his ability to deal with stress. AR-34053

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~16
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Because Dr. Dougherty was an examining psychologist whose opinion was
contradicted, the ALJ had povide specific and legitimate reasofts
discounting itBayliss 427 F.3d at 1216

Here, the ALJ did First, the ALJreasonedhatDr. Dougherty reviewd
almost namedical records from any other provider as part of his evaluation, whi
would haveindicated that Plaintiff was less limitéldan he reported AR 34. A
doctor’s failure to review other medical records in a teadbasis to discount that
doctor’s opinon. Bayliss 427 F.3d at 1217.

Secondly (and relatedly), the ALJ reasoned that Dr. Doudbeadylitional

work restrictiongdid not appear to be based on any objective evidence but rathe

entirely on Plaintiff's selreports of his physical pain symptomsgiich as
discussed above, the ALJ did not find credible. ARs&ésuprap. 9-14. Had Dr.
Dougherty reviewed Plaintiff's medical records, for example, he would have
known that Plaintiff wasnly taking minimal pain medication at the time of the
evaluation AR 34, 939, 1075, 1082indicatingthathe may have overestimated
the debilitathg effects of Plaintiff's painAccordingly, theALJ appropriately
rejectedthe portions ofDr. Dougherty’sopinion thatwerebased orPlaintiff’s self

reported diagnoses and symptoms, which the ALJ did not find creSidxe

3 The only medical recor®r. Doughertyreviewed was one chart note from an
appointment Plaintiff had in December 2084¢eAR 1050.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~17
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Ghanim v. Colvin763 F.3d 115, 1162 (9th Cir. 2014Burkey v. Colvin284 F.
Supp. 3d 420, 425 (W.D.N.Y. 201&n ALJ may discounévena treating
psychologist opinion about a claimant’s psychological limitations if that opinion
rests on the claimant’s satports of his or hgohysical ailmentsSandgathe v.
Chater, 108 F.3d 978, 980 (9th Cir. 1997)p the extent the ALJ finds that the
claimant’s selreports are exaggerated, the ALJ may determine that the
physician’s opined psychological limitations are unreliable as \dell.

Finally, the ALJ noted that Plaintiff's pain could be severely reducesl if h
took his prescribed pain medication, instead of only the muscle relaxer, Tyleno
and ibuprofenAR 34.An impairment that can be controlled effectively with
treatment is not disabling for Social Security purpogésre v. Comm’r of Soc.
Sec. Admin430 F.3d 1001, 1006 (9th Cir. 200®)iven that Plaintiff's subjective
pain was the basis for Dr. Dougherty’s work restrictions, the ALJ properly
discounted Dr. Dougherty’s opinion to the extéatpain could be effectively
controlled.

Plaintiff argues that the ALJ erred in giving significant weight to portions @
Dr. Dougherty’s opinions, while giving less weight to other portions. ECF No. 1
at 12.This was entirely propeeeMagallanes v. Bower881 F.2d 747, 75354

(9th Cir.1989) (an ALJ does notlue to adopt a physiciaopinion in its entirety
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and can properly reject portions of éccordRussell v. Bower856 F.2d 81, 83
(9th Cir.1988)

Because the ALJ offered specific and legitimate reasons for discounting
portion of Dr.Dougherty’s opinion, the Court finds the ALJ did not‘rr.

3. Dr. Andrew D. Whitmont, Ph.D.

Dr. Whitmont was a treating psychologist who Plaintiff saw for
psychotherapy between January 2014 and June 2014. ARSBABr. Whitmont
diagnosed Plaintiff wittmajar depressive disorder and pain disoradgtich was
associated with psychological factors and algergeral medical condition. AR
755. He also concluded that Plaintiff had a Global Assessment of Functioning
(GAF) score o#5, which indicatd severe impairmnt in functioning. AR 75@r.
Whitmont did not believe Plaintiff's depression interfered with his ability to
work—rather, he believed Plaintiff’'s depression was a restuiirbeing
unemployed. AR 748. By the end of Plaintiff's psychotherapy treatrbent,
Whitmontbelieved Plaintiff had “pull[ed] himself out of his depression,” but that

Plaintiff's pain disorder prevented him from returning to work. AR-485

4 The ALJ also discounted portions of Dr. Dougherty’s opinion on the grounds that: (1
Dr. Dougherty failed to address how the recent death of Plasmtifther may have impacted
his testing; and (2) Dr. Dougherty did not explain the apparent inconsistency of ¢lisscams
with a Global Assessment of Functioning (GAF) score of 60. AR 34. Given the longitudina
record of Plaintiff's mental health treatmteand the ALJ’s finding that GAF scores are
unreliable, these grounds were likely improper. However, the other specific aimddég)i
reasons outlined above each independently support discolmtiBgpugherty’sopinion.
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Because Dr. Whitmont wastigeatingpsychologist whose opinion was
contradicted, the ALagainhad toprovide specific and legitimate reasofws
discounting itBayliss 427 F.3d at 1216

The ALJ assigned minimal weight to Dr. Whitmont’s opinion. AR 33. First
the ALJ reasonethathis opinionwas internally inconsistent with respect to
whether Plaintiff's depression preventelintiff from working, and was also
externallyinconsistent wi Plaintiff's overalltreatment history for depression. AR
33.1t seems the ALJ misinterpreted Dr. Whitmont’s opirte®r. Whitmont only
believed Plaintiff'spain disordermrevented him from working; not his depression
AR 745.

However, the ALJ alsoffered another reason: kéescounted Dr.
Whitmont’s opined limitation$or theexactsame reason he discounted Dr.
Dougherty’'s—they werenotbased on any objective evidence but ratiere
basedentirely on Plaintiff's seHreports of his physical pain symptenAR 3B; see
AR 755 (describing results of pain diagrai$. discusseth detail above, this was
a specific and legitimate reason to discount the opif8essuprap. 9-14, 17-19.

The ALJ also gave Dr. WhitmontGAF score—which ranged from 35 to
60—verylittle weightfor three reason®\R 34.First, the ALJ found that the

scores rely too much on a person’s-sefforted symptomology and Plaintiff was
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not credible> AR 34. Second, the ALJ reasoned that the latest version of the
Diagnostic and Statistal Manual of Mental Disordergot rid of the GAF scale
due to its “conceptual lack of clarity” and “questionable psychometrics.” AR 34;
seeAMERICAN PSYCHIATRIC ASS N, Diagnostic & Statistical Manual of Mental
Disorders 16 (5th ed. 2013) (DSM). Finally, the ALJ noted that the
Commissionehas determinethatthe GAF scaldas nd‘direct correlation to the
severity requirementsn the Social Security Administratiemental disorders
listings® AR 34-35 (quoting65 Fed.Reg. 50,746, 50,765 (Aug. 21, 2003e
McFarland v. Astrug288 F. Appx 357, 359 (9th Cir. 2008)

The Ninth Circuit has held that ALJs dot err when they decline address
medical providersGAF scora, given that a&GAF score is merely a rough estimate
of an individuals psychological, social, or occupational functioning used to refle
an individuals need for treatment, but it does not have any direct correlative wq
related or functional limitationsSeeHughes v. Colvin599 FedAppx. 765, 766
(9th Cir. 2015) Garrison v. Colvin 759 F.3d 995, 1003 n.4 (9th Cir. 2018yen

moreimportantly, neither Dr. Dougherty nor Dr. Whitmont relied on or even

® Plaintiff argues that this reas was improper because he had “consistently and
accurately reported his condition” and thess nobasis to believlis symptoms would be
unreliable. ECF No. 11 at 12. Given that the record contains evidence of malingeersgpra
p. 9-10, this is inecurate.

® This appears to no longer be the caseh@Sbcial Security Administration has since
published an administrative message stating, “We consider a GAF ratipgngon evidence.”
SSA Administrative Message 13066 (effective July 22, 2086 also Craig v. Colvjr659 F.
App’x 381, 382 (9th Cir. 2016).

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT ~21

ct

rk



1C

11

12

13

14

15

16

17

18

18

20

mentioned their GAF sges in assessing Plaintiff’'s work limitatiensather, they
relied on their perceptions of Plaintiff's pain disorder/pain syndrome. AR/385
105354. Thus, because their GAF scores in these circumstances are immateri
andnot part of a broader opiniorgarding any corollary limitationshe ALJ did
not err in giving them little weigh&eelJones v. Colvin634 F. Appx 168, 170
(9th Cir. 2015)holding thatALJs may giveGAF scoresninimal weight in the
face of other conflicting record evidenckeopez v. Comm’r of Soc. Sedo. 1:16
CV-00842EPG, 2017 WL 6405624, at *2 (E.D. Cal. Dec. 14, 2017)

4. Nonmedical “Other Source’ Opinions

a. Lower legal standard

Importantly, the‘specific andegitimate€ standardanalyzedabove only
applies to evidence from “acceptable medical sourdéslina, 674 F.3d at 1111.
These include licensed physicigiesg, Dr. Walby), licensed psychologis(g.g,
Dr. Marks) and various other specialisgeeformer20 C.F.R. 88 404.1513(a)
(2014)

“Other sources” for opiniorssuch as nurse practitioners, physitsgan
assistants, therapists, teachers, social workers, chiropractors, and other ndnmg¢

sources—are not entittd to the same deference as acceptable medical séurces.

" For claims filed on or after March 27, 20li¢gensed nurse practitioners and physician
assistants can qualify as acceptable medical sources in certain sitigeetsC.F.R. §
404.15024)(7)(8). Plaintiff filed his claim in 2014, so this does not apply here.
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Molina, 674 F.3d at 111Dale v. Colvin 823 F.3d 941, 943 (9th Cir. 2016ge
20 C.F.R. § 404.1527(f). ALJaustconsider nonmedical sourceéay observations
about a claimant’s symptoms or howiaipairment affects ability to worlNguyen
v. Chater 100 F.3d 1462, 1467 (9th Cir. 1996). An ALJ may discount a
nonmedical source’s opinion by providing reastyesrmané to each witness for
doing soPopa v. Berryhill 872 F.3d 901, 906 (9th Cir. 201 Dodrill v. Shalalg
12 F.3d 915, 919 (9th Cir. 1993).
b.  Jackie Earl, O.T.

Jackie Earls an occupational therapist whieatedPlaintiff between June
2013 and Octobe2014 AR 807-933. In April 2014, Ms. Earl performed a
functional capacity evaluation (FCE) on Plaintiff and concluded that he was unj
to return to work on a fulime basis at that time. AR 855. She opined that Plaint
had difficulty carrying, lifting, pushingandpulling, andalsorequired positional
changes throughout the evaluation. AR 855. She concluded that Plaintiff
demonstrated skills within treedentarylight physicaldemand category, but could
nottolerate fulltime work due to his limitations. AR 855.

Later, in October 204, Ms. Earl evaluated Plaintiff again as part of his
discharge from a work conditioning program. AR 807. After this evaluation, shg
concluded that Plaintiff demonstrateadprovedskills within the light physical

demand category. AR 808. However, she ndted Plaintiff did not “see himself
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returning to work,” that he “demonstrated a recent attitude of hopelessness,” al
that he was “resigned to significant limitations.” AR 808. She concluded that hg
was unemployablm part due to his “overall disabiliyutiook.” AR 808.

The ALJ assigned minimal weight to Ms. Earl’s opinions and gave two
germanaeasondor this decisionSeeAR 32. Plaintiff, however, does not
challengeeither of theséwo reasonsSeeECF No. 11 at 41. Rather, Plaintiff
argues that #n ALJ should have considered Ms. Earl’'s findings fthmApril
2014 FCE in determininlgis residual functional capacity, as opposed to Ms. Earl
most recentindings at the end dfistreatment. ECF No. 11 at 4.

An ALJ may consider evidence of impewent with treatmemnwhen
weighingmedical opinionsThomas278 F.3d at 957Amy S. v. BerryhilINo.
C180427-MAT, 2018 WL 6042315, at *4 (W.D. Wash. Nov. 19, 2018jhough
Plaintiff argues that the ALJ should have relied on the April 2804uationthat

evaluationwas done early in Plaintiff's treatment anddidid not reflect the

improvement in Plaintiff’'s condition evidenced by subsequent treatment records.

SeeAbrahamson v. ColvirNo. 2:14CV-00308RHW, 2016 WL 498067, at *6
(E.D. Weash. Feb. 8, 201§Whaley, J.). A detailed abovesuprap. 1011,
Plaintiff's postsurgery treatment records indicate thiatcondition improved
dramatically. In light of the significant improvement in Plaingf€ondition

subsequent thls. Earl’'s April2014 FCE the ALJproperly relied on her most
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recent medical records, as these most accurately reflected Plainigf's
limitations SeeAbrahamson2016 WL 498067, at *6
C. Lisa Rutherford, ARNP

Lisa Rutherford is a nurse practitioner who Plaintiff saw for primary care
starting around the time bis industrial injury in fall 2012 and continuing through
whenhewas awarded a pension in November 204% 9391043, 10761084 She
opined that Plainti was incapable of even sedentary exertion, and that Plaintiff's
condition was permanent. AR 953, 973, 976, 980, 985, 988, 990, 997, 1072, 1(
1081.

The ALJ did not state specifically how much weight he assigned to Nurseg
Rutherford’s opinions, bute dd not find them persuasivBeeAR 32.The ALJ
offered agermane reason for this decisiogasoimg that Nurse Rutherford’s
opined limitations were inconsistent witerttontemporaneous examination
findings AR 32. On occasions that Nurse Rutherford examined Plaintiff, she
found only“mild decreased” lumbamange of motion, no palpable tenderness, ang
negative straight leg raise tests. 8R7, 991 A discrepancy between a doctor’s
recorded observations and opinions is a clear and convincing (@asbtherefore,
necessarily also a “germane” reastmr)not relying orthatopinion.Bayliss 427
F.3dat1216.Therefore, the ALJ did not err in discounting Nurse Rutherford’s

opinion.
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5. Department of Labor & Industries’ Pension Determination

Plaintiff also argusthat the ALJ failed to adequately consider the
Washington Department of Labor & Industries’ determinati@iawardd hima
pension. ECF No. 11 at 4¥b. He argues this was “persuasive evidence” of
disability. Id. at 15.However, as the ALJ correctly notadd Plaintiffalso appears
to concede, the state workers’ compensation system and the Social Security
Administration have different legal standardsyulatory evaluationgnd
processes to determine disability, ardabor & Industries decisiodoesnot bind
anALJ. SeeAR 33;20 C.F.R. § 404.1504.

C. The ALJ did not Improperly Asses$laintiff’'s Residual Functional
Capacity by Failing to Include all hisRestrictions

Plaintiff briefly argues thathe ALJ’s residualfunctional capacity
determinatiordid not account for all ofik limitations ECF No. 11 at 15.
Specifically, he argueshe ALJ did not igorporatehis impairmentsas opined by
Ms. Earls, Nurse Rutherford, Dr. Dougherty, or Dr. Whitm&@F No. 11 al5
17.The Court disagrees.

When determining Plaintiff's residual functional capacity, the ALJ

specifically stated that he “considered all symptoms and the extent to which th¢

symptoms can reasonably be accepted as consistent with the objective medicé

evidence.” AR 27The ALJ included all of Plaintiffs limitations and theonly

omitted limitationswvere those that the ALJ found did not exist.
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Plaintiff’'s argument herthat theresidual functional capacity did not
account for alhis limitationsessentially justestatesis priorargumens thatthe
ALJ should not haveejectedthe opinions of his medical providefSourts
routinely reject this argumerfbee StubbBanielson 539 F.3d 1169, 1576 (9th
Cir. 2008) Rollins, 261 F.3cat857. Because the ALJ included all of the
limitations that he found to exist, and because substantial evidepperts those
findings the ALJ did not err in omitting the other limitations tR&tintiff claims,
but failed to proveSeeRollins, 261 F.3cat857. Accordingly,the ALJ properly
determined Plaintiff's residual functional capacity
D. The Medical-Vocational Guidelines (Grid) Rule 201.10 is Inapplicable

Finally, Plaintiff argues that if the Court finds that he is limited to sedental
work, MedicatVocational Rule 201.11% applicable. This rulgields a decision of
“disabled” when the claimant is limited to sedentary work, between the ages of
and 54, has limited education, and has previous skilled orselheid work that is
not transferable20 C.F.R. § Pt. 404, Subpt. P, App. 2

However, as discussed above, the ALJ found that Plaintiff can perform lig
work as defined in 20 C.F.R. 4041567 (b) and substastidence supports this
finding. SeeAR 27. Thus, Rule 201.38which only applies to sedentary wesks
inapplicable. The appropriate rule would be Rule 202.11, which applies to

claimants capable of light work, who are between the ages of 50 and 54, who |
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limited or less education, and have previous skilled or-s&ithed work that is not
transferable20 C.F.R. § Pt. 404, Subpt. P, App. 2. This rule, however, yields a
decision of “not disabled fd.
VIII. Order

Having reviewed the record and the ALJisdings, the Court finds the
ALJ’s decision is supported by substantial evidence and is free from legal error.
Accordingly,IT IS ORDERED:

1. Plaintiff’'s Motion for Summary JudgmerECF No. 11, isDENIED.

2. Defendant’s Motion for Summary JudgmeBCF No. 15, is

GRANTED.

3. Judgment shall be entered in favor of Defendadtthe file shall be

CLOSED.
IT IS SO ORDERED. The District Court Executive is directed to entas Order,
forward copies to counselndclose the file

DATED this 29thday ofMarch 2019.

s/Robert H. Whaley
~ROBERT H. WHALEY
Senior United States District Judge
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