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mmissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Apr 26, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

PAMELA L.,
Plaintiff, No. 1:18-CV-03058RHW
V. ORDER GRANTING
DEFENDANT’'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
Defendant.

Before the Court are the parties’ crasetions for summary judgment, ECF
Nos.12 & 13. Plaintiff brings this action seeking judicial review, pursuant to 42
U.S.C. § 405(g), of the Commissionernsd decisionwhich deniecher
applicationfor Supplemental Security Income under Title XVI of the Social
Security Act, 42 U.S.C 88§ 1381383. After reviewing the administrative record
and briefs filed by the parties, the Court is rfolly informed. For the reasons set
forth below the CourtlGRANTS Defendant’dMotion for Summary Judgmeand
DENIES Plaintiff's Motion for Summary Judgment
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l. JURISDICTION

Plaintiff filed herapplication forSupplementabecuritylncome benefiten
November 242014 AR 18, 88.1 Her alleged onset datf disabilityis November
1, 2014. Id. Plaintiff's applicationwasinitially denied on February 24, 201AR
18, 98-99, and on reconsideration &pril 27, 2015, AR 18, 115-16.

A hearing with Administrative Law Judge (“ALJT)om L. Morris occurred
onFebruary 12017. AR 18,42-86. On March 22 2017 the ALJ issued a decision
finding Plaintiffineligible for disability benefits AR 18-35. The Appeals Council
denied Plaintifs request for review oRebruary 142018, AR 1-4, making the
ALJ’s ruling the “final decision” of the Commissioner.

Plaintiff timely filed the present action challenging the denial of benefits,
April 12, 2018. EE No. 3. Accordingly,Plaintiff's claims are properly before this
Court pursuant to 42 U.S.C. § 405(9).

. SEQUENTIAL EVALUATION PROCESS
The Social Security Act defines disability as the “inability to engage in an

substantial gainful activity by reason of any medically determinable physical or

! Plaintiff previously applied for Supplemental Social Security Income on Junell, 2010. AR
On July 3, 2012, an ALJ issued a decision denying disability benefits. AR 139. On August 5
2013, the Appeals Council denied Plaintiff's request for review and became finalatthneg
CommissionerAR 145. In the instant ALJ noted that due to Plaintiff’'s allegations of worsenin
impairmentsyes judicatadid notapgy to the current application. AR 18. However, el

further stated that any discussion of evidence contained in the prior ALJ decisiosedonly

to determine Plaintiff's credibility and impairment history and did not constitué®pening of
theprior adudication.Id.
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mental impairment which can be expected to result in death or which has laste
can be expecte last for a continuous period wot less than twelve monthsi2
U.S.C. 8%423(d)(1)(A), 1382c(a)(3)(AA claimant shall be determined to be
under a disability only if the claimant’s impairments are of such severity that thg
claimant is not only unable to dhis previous work, but cannot, considering
claimant's age, education, and work experience, engage in any other substanti
gainful work that exists in the national economy. 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a-f8tep gquential evaluation process
for determining whether a claimant is disabled within the meaning of the Social
Security Act.20 C.F.R. 88 404.1520(a)(4) & 416.920(a)(®unsburry v.
Barnhart,468 F3d 1111, 1114 (9th Cir. 2006).

Step one inquires whether the claimant is presently engageabistantial
gainful activity.”20 C.F.R 88 404.1520(b) & 416.920(b). Substantial gainful
activity is defined as significant physical or mental activitiesedor usually done
for profit. 20 CF.R. 88 404.1572 & 416.97#.the claimant is engaged in
substantial activity, he or she is not entitled to disability ben2ft€.F.R. 8§
404.1571 & 416.920(b). If not, the ALJ proceeds to step two.

Step two asks whether the claimant has a severaiiment, or combination
of impairments, that significantly limits the claimant’s physical or mental ability

do basic work activitie20 C.F.R 88 404.1520(c) & 416.920(d)\ severe

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~3
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impairment is one that has lasted or is expected to last for at least twelve mont
and must be proven by objective medical evideR0eC.F.R. 8§ 404.15689 &
416.908009. If the claimant does not have a severe impairment, or combination
impairments, the disability claim is denied, and no further evaluative steps a
required.Otherwise, the evaluation proceeds to the third step.

Step three involves a determination of whether any of the claimant’s sevg
impairments “meets or equals” one of the listed impairments acknowledged by

Commissioner to be sufficiently seeeas to precludsubstantial gainful activity.

20 C.F.R. 88 404.1520(d), 404.1525, 404.1526 & 416.920(d), 416.925, 416.925;

20 C.F.R. § 404 Subpt. P. App. 1 (“the Listingd$fthe impairment meets or
equals one of the listed impairments, the claimapeéissedisabkd and qualifies
for benefitsld. If the claimant is noper sedisabled, the evaluation proceeds to th
fourth step.

Step four examines whether the claimant’s residual functional capacity
enables the claimant to perform past relevant w2RKC.F.R. 88 40.1520(e)(f) &
416.920(eX). If the claimant can still perform past relevant work, the claimant i

not entitled to disabilitypenefits and the inquiry ends.

Step five shifts the burden to the Commissioner to prove that the clasnant i

able to perform other work in the national economy, taking into account the

claimant’s age, education, and work experie®ee20 C.F.R. 88 404.1512(f),

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~4
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404.1520(g), 404.1560(c) & 416.912(f), 416.920(g), 416.96T(x)neet this
burden, the Commissioner must establish that (1) the claimant is capable of
performing other work; and (2) such work exists in “signific@atloin the
national economy.20 C.F.R. 88 404.1560(c)(2); 416.960(c)@¢ltran v. Astrue,
676 F.3d1203, 1206 (9th Cir. 2012).
[ll.  STANDARD OF REVIEW

A district court's review of a final decision of the Commissiongoigerned
by 42 U.S.C. § 405(g)-he scope of review under § 405(g) is limited, and the
Commissioner's decision will be disturbed “piilit is not supported by
substantial evidence or is based on legal erkitl’v. Astrue 698 F.3d 1144,
115859 (9th Cir. 2012) (citing § 405(g)$ubstantial evidence means “more than
mere scintilla but less than a preponderance; it is such relevant evidence as a
reasonable mind might accept as adequate to support a concl&soddathe v.
Chater, 108 F.3d 978, 980 (9th Cir.1997) (quotiagdrews v. Shalaléb3 F.3d
1035, 1039 (9th Cir. 1995)) (enal quotation marks omittedin determining
whether the Commissioner’s findings are supported by substantial evidence, “a
reviewing court must consider the entire record as a whole and may not affirm
simply by isolating a specific quantum of supporting eviderRelibins v. Soc.
Sec. Admin 466 F.3d 80, 882 (9th Cir. 2006) (quotintdammock v. Bower879

F.2d 498, 501 (9th Cir. 1989)).

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~5
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In reviewing a denial of benefits, a district court may not substitute its
judgment for that of the ALMatney v. Sullivan981 F2d 1016, 1019 (9th Cir.
1992).1f the evidence in the record “is susceptible to more than one rational
interpretation, [the court] must uphold the AsJindings if they are supported by
inferences reasonably drawn from the recoldblina v. Astrue674 F.3d 1104,
1111 (9th Cir. 2012)see alsarhomas v. Barnhar278 F.3d 947, 954 {<Cir.
2002) (if the “evidence is susceptible to more than one rational interpretation, g
of which supports the ALJ’s decisiongthonclusion must be upheldWoreover,

a district court “may not reverse an Akdecision on account of an error that is

harmless.’'Molina, 674 F.3d at 111%An error is harmless “where it is

inconsequential to the [ALF] ultimate nondisability determinationd. at 1115.

The burden o§howing that an error is harmful generally falls upon the party

appealing the AL$ decisionShinseki v. Sanders§56 U.S. 396, 469.0 (2009).
IV. STATEMENT OF FACTS

The facts of the case are set forth in detail in the transcript of proceeding
and onlybriefly summarized hereRlaintiff was43 years oldonthedatethe
application was filedAR 34, 88, 934 She hasat least a high school educati®&{R
34, 776 Plaintiff is able to communicate in EnglishR 34, 947 Plaintiff haspast
relevant work as a home attendakiR 34, 348

I

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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V. THE ALJ'S FINDINGS

The ALJ determined th&tlaintiff hasnot beenunder a disability within the
meaning of the AcsinceNovember 2, 2014, the date the application was filed.
AR 19, 35.

At step one the ALJ found thaPlaintiff has not engaged in sghantial
gainful activitysince the filing of brapplication @ November 242014 (citing 20
C.F.R.§ 416971et seq). AR 20.

At steptwo, the ALJ found thaPlaintiff has the following severe
impairmentsspinal impairment, fioromyalgia, right shoulder impairment,
peripheral neuropathy, obesity, pseudoseizures, affective disorder, borderline
intellectual functioning, podraumatic stress disorder, other anxiety disorder, an
personality disordeciting 20 C.F.R8 416.92((c)). Id.

At stepthree, the ALJ found thaPlaintiff doesnot have an impairment or
combination of impairments that met or medically equaled the severity of the lis
impairments in 20 C.F.R. § 404, Subpt. P, App. 1 (citing 20 C.F.R.B88 4
920(d), 416.925 and 4.6.926). AR 21.

At stepfour, the ALJ foundhatPlaintiff has thefollowing residual
functional capacityshe canperformlight work, as defined in 20 C.F.R. § 416.
967(b) with some exceptionshe carstand and/or walk for five hours in an eight

hour workday with normal breaks; she can never climb ladders, ropes, or

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~7
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scaffolding; she can occasionally stoop, kneel, crouch, crawl, and climb ramps
stairs; she can occasionally reach overhead with her right upper extremity; she
should avoid concentrated exposure to hazards and pulmonary irritants; she is
capable of understanding and remembering simple instructions and procedure
consistent with unskilled work tasks; she is capable of superficial contact wit
coworkers; she can never have contact with the general public for work tasks,

she is not precluded from having brief, incidental contact with the public; she is

able to perform at a production rate pace (e.g., assembly line work where pace i

medanically controlled); she can perform goal oriented werg., office cleaner
with tasks more controlled by worker); she may betadk up to ten percent of an
eighthour workday.

The ALJ determinethat Plaintiffwas unable to perform any past relevant
work as a home attenda®R 34.

At stepfive, the ALJ found thain light of Plaintiff’'s age, education, work
experience, and residual functional capacity, there are jobs that exist ircamgnifi
numbers in the national economy thla¢ can perform AR 34-35. These include,
deliverer document prepareandtoy stuffer AR 35.

VI. ISSUES FORREVIEW
Plaintiff argues that the Commissioner’s decision is not free of legal error

and not supported by substantial evide&ecifically, heargues the ALJ erred

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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by: (1) improperlydiscreditingPlaintiff's subjective complaint testimon{2)
improperlyweighing themedicalopinion evidenceand(3) failing to include
medicallydeterminablesevere impairments at step tabthe sequential process
ECF No. 12 at 1.
VIl. DISCUSSION
A. The ALJ Properly Discredited Plaintiff 's Subjective Complaints.

Plaintiff argues that the ALJ erred Hiscrediting Plaintiff's subjective
complaint testimony without providing clear and convincing reasons for doing S
ECF No. 12 at 17. An ALJ engages in a step analysis to determine whether a
claimants testimony regarding subjective symptoms is credimeimasettv.

Astrue 533 F.3d1035,1039(9th Cir. 2008) First, the claimant must produce

0.

objective medical evidence of an underlying impairment or impairments that could

reasonably be expected taduce some degree of the symptoms allelgkd.
Second, if the claimant meets this threshold, and there is no affirmative eviden
suggesting malingering, “the ALJ can reject the claimant’s testimony about the
severity of [her] symptoms only by offering specific, clear, and convincing reas(
for doing so.”Id.

In weighing a claimans credibility, the ALJ may consider many factors,
including, “(1) ordinary techniques of credibility evaluation, such as the cldisnan

reputation for lying, prior inconsistestatements concerning the symptoms, and

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~9
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other testimony by the claimant that appears less than candid; (2) unexplained
inadequately explained failure to seek treatment or to follow a prescribed cours
treatment; and (3) the claimasdaily activites.”Smolenv. Chater 80 F.3d1273,
1284,

When evidence reasonably supports either confirming or reversing the A
decision, the Court may not substitute its judgment for that of theTeckett v.
Apfel 180 F.3d 1094, 1098 (9th Cir.1998Blere, the ALJ found that the medically
determinable impairments could reasonably be expected to produce the sympt
Plaintiff alleges; however, the ALJ determined that Plaintiff's statements of
intensity, persistence, and limiting effects of the symptoms were not entirely
credible. AR26. The ALJ provided mitiple clear and convincing reasons for
discrediting Plaintiff's subjective complaint testimony. R 28.

1. The ALJ properly discredited Plaintiff’'s subjective complaints
due to inconsistencies with the medical evidence.

Firstly, the ALJ noted multiple immnsistencie®etween Plaintiff’'s subjective
complaints andhe medical evidenc&R 22-23. This determination is supported
by substantial evidence in the record. An ALJ may discount a claimant’s subjec
symptom testimony that is contradicted by medical evidebaamicklev.
Commessioner of Social Sec. Admis33 F.3dl155,1161(9th Cir. 2008)

Inconsistency between a claimant’s allegations and relevant medical evidence

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~10
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legally sufficient reason to reject a claimant’s subjective testimboyapetyan v.
Halter, 242 F.3d 1144, 1148 (9th Cir. 2001).

a. The medical evidence does not support the level of
physical impairment allegedby Plaintiff.

Plaintiff allegeshatthe followingphysical impairmentsender her
completely disabledibromyalgia, back painjght shoulder impairment, diabetes,
edema, migraines, and deep vein thromb@sthmaand aroveractive bladder
AR 26, 8887, ECF No. 12 at-®. However,as discussed by the Alihese
allegatiors arecontradictory to thebjectivemedical evidence in the recoR
21, 2628.

Forexample, he ALJ noted thal®laintiff's allegations of adebilitating
spinal impairmentonflictedwith the objective medical evidence in the recé@.
26. Specifically, n August 2011 magnetic resonance imagindRI|”) of
Plaintiff’'s lumbar spine foundnly mild degenerative changes, with no significant
stenosis or nerve root compressiAR 26,549 In July 2014, an inspection of
Plaintiff's back and spine revealed no abnormali#d?.26,386. And, in February
2015, Plaintiff denied havingnynumbness or weakness related to her spinal
impairment AR 26,482.

The ALJalsonoted that the medical evidence was inconsistent with
Plaintiff's allegedly disabling shoulder impairmeAR 21, 26.For instance,

during examinations, Plaintiff repeatedly displayed full active range of motion ir

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~11




1C

11

12

13

14

15

16

17

18

18

20

her extremities, with no palpati@ndno deficits in her sensation or strengiiiR
21,671-73,691-92, 72830, 755 767, 924-25. See Regennitter. Commissioner of
Social Sec. Adminl166 F.3d 1294, 1297 9th Cir. 1998h ALJ’s determination
that aclaimants complaints are inconsistent with clinical evaluations can satisfy
the requirement of stating a clear and convincing reason for discretiging
claimant’s testimony

The ALJ pointed tdurther evidentiarynconsistenciewith regardto
Plaintiff's allegedseizuresAR 21, 27-28. Forinstancein November 2016a
neurological examinatiofound normal mental status, normal gait, intact sensatiq
no musculoskeletal abnormalities, and was negative for Romberg ARy,
923-26. After two “guestionable” events of bilateral arm shaking, Plaintiff's EEG
in December 201,6vas normalAR 21,921-22. Plaintiff's seizurs weredeemed
to be pseudoseizwsdue to Plaintiff's responses to stimuli duriagevent. AR 21,

672 And, a physician noted Plaintiff's display of seizure activity as “belited.”

AR 21,693
b. The medical evidence does not support the level of
mental impairment allegedby Plaintiff.
Plaintiff allegeshat the following mental impairments render her

completelydisabled: affective disorder, pasaumatic stress disorder, anxiety

disorder, personality disordemddepressionAR 88-87; ECF No. 12However,

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~12
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the ALJ properly foundhatPlaintiff's subjective complaints of disabling mental
impairmentsvere inconsistenwith theobjective medical evidencéR 27.

For example, Plaintiff's examination findings documented generally norm
mental functioning, including normal concentration, appropriate behavior, and
intact cognition AR 27, 328,389-90, 480, 478, 746l7. At a psychiatric evaluation
in February 2015, Plaintiff displayed cooperative behavior, adequate eye contg
relatively euthymic affect, poor vocabulary but intact mental associations, and
intact memory. AR 27475-80. Further, examining psychiatrist, Dr. Williams,
noted, “l did not see any clinical evidence of depression, although it is possible
her depression is well controlled by the [medication] she takes presently.” AR 2
480.

These benign findinghroughat examinations andvaluationsuggest
Plaintiff’'s mentaland physicaimpairments are not as debilitating as allegdus,
the ALJ did not err in discrediting Plaintiff's subjective complaints due to
inconsistencies with objective medical evider®eeRegennitter166 F.3d at
1297.

2. The ALJ properly discredited Plaintiff's subjective complaints
due to her activities of daily living.

Secontly, the ALJfound that Plaintiff's allegations of completely disabling
limitations were belied bizeractual level of activityAR 21-28. Activities

inconsistent with the alleged symptoms are proper grounds for questioning the

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~13
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credibility of an individual’s subjectivallegationsMolina, 674 F.3d at 1113
(“[e]Jven where those activities suggest some difficulty functioning, they may be
grounds for discrediting the claimant’s testimony to the extent that they contrac
claims of a totally debilitating impairment"$gealsoRollins v. Massanayi261

F.3d 853, 857 (9th Cir. 200I)he ALJ pointed toseveral ofPlaintiff's activities

of daily living do not correlate to the level of impairmeshie assertsAR 21-28.
These activities includghopping independentlgaring for multiple pets,
exercising regularly‘power walking,” riding her bikeising public transportation,
cooking,and doing household chorésR 22,28-29, 50, 347-48, 479-80, 370, 503
56869, 776812 820,827.

Additionally, it was noted thd®laintiff's ability to care for her ailing mother
by cooking for her, making sure she takes her medication and going to
appointments with heAR 29, 61 sperl a yearmproviding in home care for another
individual, AR 29, 52, 477, and aganize a small support group that met once a
week AR 29, 479did not comport with the level of impairment Plaintiff alleged
SeeThomas278 F.3d at 9589 (aclaimant's work record is an appropriate
consideration in weighing her symptownaplaintg; 20 C.F.R. § 404.1529(c)(3)

(2011).

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~ 14
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As such, the ALJ properly determined that Plaintiff's activities did not
support the level of disability she allegaald provided multiple clear and
convincing reasons for such determination.

3. The ALJ properly discredited Plaintiff’'s subjective complaints
due toinconsistency withtreatment.

Thirdly, the ALJfoundthat Plaintiff's allegations of disabling limitations areg

inconsistent with the level of treatmeshie sought during the relevant time pdrio

AR 21-28.The Ninth Circuit has indicated thatkimant’s statements may be less

credible when treatment is inconsistent with the level of complaintsclaimant
Is not following treatment prescribed without good readtwlina, 674 F.3d at
1114.The ALJ pointed to ample inconsistencies between Plaintiff's allegations
her actual level of treatment.

In November 2013, Plaintiff declined to restart psychiatric medicatidn
she had been out of her insulin medication for over a mé&RR27, 437.
“Unexplained, or inadequately explained, failure to seek treatment ... can cast
doubt on the sincerity of [a] claimant’s pain testimoriair v. Bowen 885 F.2d
597, 603 (9th Cir. 1989Further,in October 2010 anBebruary 2015, Plaintiff
was treang herpainwith Ibuprofen AR 26, 331,482.SeeParra v. Astrue481
F.3d 742, 751 (9th CiR2007) (evidence of conservative treatment is sufficient to
discount a claimant’s testimony regarding severity of an impairpss#)also

Bunnellv. Sullivan 947 F.2d341,34547 (9th Cir. 1991)(an ALJ may reject a

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~15

\"4

and




1C

11

12

13

14

15

16

17

18

18

20

claimant's statements and testimony as not credible based on the nature of
treatment received

The ALJ also pointed to Plaintiff's successful treatment. ARZ1n July
2014, Plaintiff reported that her counseling was “very helpful.” AR332, She
alsoreported being able to control her feelings of anger, aggression, and suicid
ideation.AR 32835, 461 As such, Plaintiff's allegations of disabling mental
imparments are belied by her effective responses to treatSegiBurch v.
Barnhart 400 F.3d 676, 681 (9th Cir. 200&nh ALJ may find a claimant’s
subjective symptom testimony not credible based on evidence of effective
responses to treatmgnéeealso20 C.F.R. 88 404.1529(c)(3)(v), 416.929(c)(3).

Thus, the ALJ properly determined that Plaintiff's level of treatment did n¢
support level of impairment by Plaintiff.

4. The ALJ properly discredited Plaintiff's subjective complaint
testimony due toevidence of malingering.

Lastly, the ALJ notednultiple instances d®laintiff malingering and
providingmisleading statements health care professiongfR 27-28. See
SmolenB0 F.3d at 1284afh ALJ may consider “ordinary techniquesavédibility
evaluation, such as the claimant's reputation for lyingffjrmative evidence of
malingering supports rejecting a claimant’s testim@eeBenton ex. el. Benton v.
Barnhart 331 F.3d 1030, 1040 (9th Cir. 2Z80To support his finding of

malingering, the ALJ pointed to Dr. Toews diagnosis of probable malingering

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT ~16
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during an evaluation i@ctober201Q AR 335 During another evaluation 2010
with astate agency psychrat, Plaintiff's responses tthe MMPI-2 and SIMS
indicated probable malingerirajd thedoctor diagnosed her with malingering. AR
24-25, 28, 31835.

Further,Dr. Cline notedthat during a psychologicalaluation Plaintiff
reporedfrequent suicidal gestures buaththeyseemednore maipulative than
anything.AR 564 And in August 2014, when asked to identify symptoms and
impairmentsPlaintiff stated;'I’'m not too sure, but I'm trying to get social
security” AR 28,563 If the claimant testifies as to symptoms greater than woulc
normally be produced by a given impairment, the ALJ may disbelieve that
testimony provided specific findings are mafiee Carmickle533 F.3d at 1161
(citing Swenson v. Sulliva®76 F.2d 683, 68(9th Cir. 1989)).

Thus, the record supports the ALJ’s determination that Plaintiff’'s conditio
werenot as limiting aflaintiff's allegal. The ALJ is the trier of fact, and “[t]he
trier of fact and not the reviewing court must resolve conflicts in the evidence, g
if the evidence can support either outcome, the court may not substitute its
judgment for that of the ALIJMatney 981 F.2cat1019.When the ALJ presents a
reasonable interpretation that is supported by the evidence, it is not the role of
courts to seconguess itRollins 261 F.3d at 857. The Court “must uphold the

ALJ's findings if they are supported by inferences reasonably drawn from the

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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record.”Molina, 674 F.3cat1111;see alsor’homas278 F.3dat 954 (if the
“evidence is susceptible to more than one rational interpretation, one of which
supports the ALJ’s decision, the conclusion must be upheld”).

Here the ALJ provided multiple reasons that are substantially supported

the record to explain the adverse credibility finding. The Court does not find the

ALJ erredwhen discounting Plaintiff's credibility because the ALJ properly
provided multiple clear and convincing reasons for doing so.
B. The ALJ Properly Weighed theM edical Opinion Evidence

Plaintiff alsoasserts thathe ALJ erred in weighing the medical opinion
evidence fromifre providers: (1) treating physician, Caryn Jackson, M.D.; (2)
examiningpsychologistR.A. Cline, Psy.D.(3) examining physician, William
Drenguis, M.D; (4) examining physiciafC. Donald Williams, M.D.; and (5)
therapist, Laurie Jones, L.M.F.ECF No. 2 at5-17.

1. Legal standard.

Title II's regulations, and accordingly, tinenth Circuit, distinguish among

the opinions of three types of physicians: (1) those who treat the claimant (treating

physicians); (2) those who examine but do not treat the claimant (examining
physicians); and (3) those who neither examine nor treat the claimant but who
review the claimant’s file (nonexamining physiciani$dlohan v. Massanari246

F.3d 1195, 120D2 (9th Cir. 2001)see20 C.F.R. § 404.1527(c)d®). Generally,

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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a treating physician’s opinion carries more weight than an examining physician
and an examining physician’s opinion carries more weight than a nonexaminin
physician’s. Holohan 246 F.3d at 122. In addition, the regulations give more
weight to opinions that are explained than to those that are not, and to the opin
of specialists concerning matters relating to their specialty over those-of non
specialistsld.

In the absence of a contrary opinion, a treating or examining provider’s

opinion may not be rejected unless “clear and convincing” reasons are provideg.

Lester v. Chater81 F.3d821,830(9th Cir. 1996) (as amendedj a treating or
examining provider’s opinion is contradicted, it may only be discounted for
“specific and legitimate reasons that are supported by substantial evidence in t
record.”ld. at 83031 If a treating or examining doctor’s opinion is contraelt

by another doctor’s opinion, an ALJ may only reject it by providing “specific an(
legitimate reasons that are supported by substantial evidédce.”

The ALJ satisfies the specific and legitimate standard by “setting out a
detailed and thorough summanf/the facts and conflicting clinical evidence,
stating his [or her] interpretation thereof, and making findinGsitrison v.

Colvin, 759 F.3d 995, 1012 (9th Cir. 2014) (internal quotation marks omitted). |
contrast, an ALJ fails to satisfy the standatten he or she “rejects a medical

opinion or assigns it little weight while doing nothing more than ignoring it,
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asserting without explanation that another medical opinion is more persuasive,
criticizing it with boilerplate language that fails to offesubstantive basis for his
[or her] conclusion.ld. at 101213.When rejecting a treating provider’s opinion
on a psychological impairment, the ALJ must offer more than his or his own
conclusions and explain why he or she, as opposed to the provicarest.
Embrey v. Bowerg49 F.2d 418, 4222 (9th Cir. 1988).

Importantly, the “specific and legitimate” standard analyzed above only
applies to evidence from “acceptable medical sourdéslina, 674 F.3d at 1111.
These include licensed physicianseghsed psychologists, and various other
specialistsSeeformer20 C.F.R. 88 404.1513(a) (2014)

“Other sources” for opiniorssuch as nurse practitioners, physician’s
assistants, therapists, teachers, social workers, chiropractors, and other ndnmg¢
saurces—are not entitled to the same deference as acceptableatsalicces
Molina, 674 F.3d at 111Dale v. Colvin 823 F.3d 941, 943 (9th Cir. 2016ge
20 C.F.R. § 404.1527(f). ALJs must consider nonmedical sources’ lay observaj
about a claimant’s symptoms or how an impairment affects ability to \Moikyen
v. Chater 100 F.3d 1462, 1467 (9th Cir. 1996). An ALJ may discount a

nonmedical source’s opon by providing reasons “germane” to each witness for

2 For claims filed on or after March 27, 2017, licensed nurse practitioners and physicia
assistants can qualify as acceptable medical sources in certain sitigeiettsC.F.R. 8
404.1502(a)(7)8). As Plaintiff filed her claimin 2014, this does not apply here.
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doing soPopa v. Berryhill 872 F.3d 901, 906 (9th Cir. 201 Dodrill v. Shalalg
12 F.3d 915, 919 (9th Cir. 1993).
2. Treating physician, Caryn Jackson, M.D.

Firstly, Plaintiff argues that the ALJ improperly discredited Dr. Jackson’s
opinion.ECF No. 12 at ®. In July 2016, Dr. Jackson opined that Plaintiff would
miss work four days or more per month due to uncontrolled mental health and
chronic painAR 32,51213. The ALJ assigned minimal weight to Dr. Jackson’s
opinionbecausetidid not include any abnormal physiological findings or objectiv
evidence of chronic paiand becausig wasinconsistent with other medical
evidence in the recordR 32 SeeMagallanes v. Bower881 F.2d 747/53-754
(9th Cir. 1989) (an ALJ does not have to adopt a physician’s opinion in its entir
and can properly reject portions of it)

The ALJ noted thaDr. Jackson’s opinion was largely based upon Plaintiff’
subjective complaintsegardingthe symptoms and limitations causedhay
chronic pan andmental healthAR 32. In such a situatioran ALJ may discount
even a treating provider’s opinion if it is based largely on the claimant:s self
reports, and the ALJ finds the claimant not credi8keGhanimv. Colvin 763
F.3d1154,1162(9th Cir. 2014) see alsolonapetyan242 F.3cat1149(a
physicians opinion may be rejected if it is based on a clairsasbjective

complaints which were properly discounted
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Moreover,an ALJ may discredit treating physiciamginions that are
unsupported by the record as a whole or by objective medical findatgon v.
Comm'r of Soc. Sec. AdmiB59 F.3d 1190, 1195 (9th Cir. 200#)appears there
IS no objective medical evidengae the recordo verify the disablingback and
shouldemain alleged byrlaintiff. In fact, Dr. Jackson reported in her notes that
multiple MRI andx-rays of Plaintiff's back and shoulder displayed normal and
unremarkable finding#AR 32, 369, 785

This Court has already determined that the ALJ properly discounted
Plaintiff’'s credibility. See supraat pp.9-18 As such, the ALJ did not err by
discrediting the portions of Dr. Jackson’s opinion which relied upon Plaintiff's
own statements rather than objective medical evidence.

The ALJalso notd that Dr. Jackson’s opinion was inconsistent with
opinions from other health care providers. AR 8€e Morgan v. Comimof the
Soc. Sec. Adminl69 F.3d 595, 600 (9th Cir. 199@h ALJ may reject a doctor’s
opinion when it is inconsistent witither evidence in the recqrdror instance,
despite Dr. Jackson’s opinion that Plaintiff's depression was severe enough to
markedlyinterfere with her ability to perform work functions, Dr. William'’s noted
no clinical evidence of Plaintiff's depression, which may have been attributable

the condition being well controlled by medication. BR 480 .Further, during
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multiple appointments at Yakima Urology Associates, the examining doctor nof
that Plaintiff did not appear to be depressed.32R340, 344 936.

It is the ALJs task to sort through “conflicting clinical evidence, stat[e] his
interpretation thereof, and mak[e] findings,” which the ALJ did hResldick v.
Chater, 157 F.3d 715, 725 (9th Cir. 1998Yhen the ALJ presents a reasonable
interpretation that is supported by the evidence, it is not the role of the courts t(
seconeguess itRollins 261 F.3cat857. The Court “must uphold the ALJ’s
findings if they are supported by inferences reasonably drawn from the record.
Molina, 674 F.3d at 111Kkee alsoThomas278 F.3d at 954 (if the “evidence is
susceptible to more than one rational interpretation, one of which supports the
ALJ’s decision, the conclusion must be upheld”). Thus, the Court findsLihe
did not err in s consideration of DrJacksa’s opinion?

3. Examining Psychologist R.A. Cline, Psy.D.
SecondlyPlaintiff contends that ALJ errad his assessment of Dr. Cline’s

opinions.ECF No. 12 at 41. Dr. Cline evaluated Plaintiff iAugust 2014AR

% In his decision, while discussing the amount of weight assigned to Dr. Jackson’s opiion, t
ALJ stated “the claimant has no documented treatment from Dr. Jackson or othegritea
providers for impairments causing chronic pain.” AR 32. The Court notes that both parties
provided argumen their briefingregardinghe statement’possible mischaracterization of the
record ECF Nos. 12 at 6-7 and 13 at 8-9. However, as the ALJ offered multipieater and
convincing reasons for discrediting Dr. Jackson’s opinion, thwshmischaracterization of the
recordwould be harmlessSeeMolina, 674 F.3d at 1111-15rfaerror is harmless “where it is
inconsequential to the [ALS] ultimate nondisability determinatio@hd a court cannot reverse
an ALJs decision on account of an error that is harmless).

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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347-51,and June 2016, 56R. AR 30-31. In his 2014 opinion, Dr. Cline opined
that Plaintiff had mild or no limitations to plan independently, ask simple
guestions, make simple decisions, adapt to changes in a routine work setting,
performroutine tasks, learn new tasks, maintain regular attendance, or to
understand and persist with routine instructi@®.30, 319-51. The doctor further
opined that Plaintiff would have moderate limitations in her ability to maintain
appropriate behavior, complete a normal workday, perform effectively in a work
setting, being aware of normal hazards The ALJ afforded significant weight to
Dr. Cline’s2014 opiniorwith regard tdPlaintiff’'s functioningbecausetiwas
consistent with the longituiial findings in examinations as welt her daily
activities. AR 30.

However, the ALJ assigned minimal weight to the majority of Dr. Cline’s
2016 opinionin his 2016 opinion, Dr. Cline opined that Plaintiff had marked
limitations in her ability to complete a workday, maintain appropriate behavior,
andperform effectively in a work settindR 30-31, 56872. He further opined
that Plaintiff would have moderate limitations in her abilitpkan independently,
make simple decisions, learn new tasks, or teustand and persist with routine
instructions and mild to no limitations in her ability to ask simple questions, adajpt
to changes in a routine work setting, perform routine tasks, learn newdaasks,

maintain regular attendandd. The ALJ agreed with D Cline’s 2016 opinion

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
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with regard to Plaintiff’'s nhd limitations but assigned the rest of the opinion
minimal weightfor the following reason®R 31 SeeMagallanes881 F.2d at
753-754;see suprag. 21.

The ALJfirst noted that Dr. Cline did not give any objective basis for his
assessment of disability. AR 3orinstancethe doctonoted that Plaintiff'ost
traumatic stress disordeRTSD’) symptoms appeared to have increased since |
prior evaluation in 2014utthis deerminationwas based solely on Plaintiff's

subjective complaintAR 31, 56872. A physician's opinion may be rejected if it

is based on a claimant's subjective complaints which were properly discounted,

Tonapetyan242 F.3cat 1149;Morgan, 169 F.3d at 59%air, 885 F.2cht604#
Further,An ALJ need not accept the opinion of a doctor if that opinion is brief,
conclusory, and inadequately supported by clinical findiBggliss v. Barnhart
427 F.3d 1211, 1216 (9th Cir. 2005).

Next,the ALJ noted that Dr. Cline’svo opinions were internally
inconsistent. AR 31. For example,the2016 evaluationDr. Cline reported that
Plaintiff presented witinormal speech, cooperative behavior, fair eye contact,
decent mood, and fair range and affect. AR 31; BZO hiswas an improvement

from her sarcastic behavior, dysthymic mood and blunt affect dtme2014

4 As previously explained, the Court has already determined that the ALJ propeolyrdesd
Plaintiff's credibility. See suprat pp. 9-1&md 21.
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evaluation AR 347-51.However, despite Plaiiff’'s improvements in 2016, Dr.

Cline inconsistently opined that the she was more limited than she was in 2014.

AR 31. An ALJ may reject opinions that are internally inconsistégityen 100
F.3dat 1464. A discrepancy between a providerotes and obsgations and the
provider's functional assessment is a clear and convincing reason for not relyin
the doctors opinion.Bayliss 427 F.3d at 1216.

Lastly, the ALJ found Dr. Cline’s 2016 opinion that Plaintiff would have
marked limitations completing normal workday and performing in a work setting
was inconsistent with Plaintiff's ability to be a caretaker to her mo#tRi32, 61,
An ALJ may properly reject an opinion that provides restrictions that appear
inconsistent with the claimant’s level aftevity. Rollins v. Massanari261 F.3d
853, 856 (9th Cir. 2001).

Because the ALJ presented a reasonable interpretatiomn Gfine’s opinion
along with otheevidencen the recordthe Court will not seconduess itSee
Reddick157 F.3d at 725Rollins 261 F.3d at 85Molina, 674 F.3d at 1111;
Thomas278 F.3d at 954upraat p. 23.Thus,the Court finds the ALJ did not err
in his consideration of DrCline’s opinion.

4. Examining physician, William Drenguis, M.D.
Thirdly, Plaintiff argueghat the ALJ improperhassignedess weight to Dr.

Drenguis’ opinion. ECF No. 12 at 412. In February 2015, Dr. Drenguis opined
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that Plaintiff could stand and/or walk for at least two hours in an-aigint
workday; sit less than six hours; lift or carry 10 pounds frequently and 20 poung
occasionally; occasionally stoop, kneel, crouch crawl, or climb; occasionally reg
frequentV finger, handle and feel with her upper right extremity; and required
limited exposure to pulmonary irritants. A2,481-88.

The ALJ agreed with Dr. Drenguis’ assessment that Plaintiff could lift or
carry 10 pounds frequently and 20 poundsasionallybut assigned minimal
weight to the rest of the doctor’s opinibacause it wasased on Plaintiff's
chronic pain, back impairment, and right shoulder impairraéwhich there are
no treatment recordsfter Plaintiff's application for bene§if it was inconsistent
with the doctor’s own findings as well as other evidence in the reaonddit was
largely based oRlaintiff's complaints which are not crediblgR 32.See
Magallanes 881 F.2d at 753754

To support this determinatiothe ALJ pointed to inconsistencies between
the physicalimitations proposed by Dr. Drenguis and his own examination note
For example, haoted thaPlaintiff was observed walking without difficulty, could
perform afull squat couldtandem walk, had normal grip strength, and displayed

good range of motion. AR 32, 4&6. An ALJ may reject opinions that are

® The Court again takes note of the ALJ’s potemtimcharacterization of thecord However,
as with Dr. Jackson’s opinion, the ALJ provided multiple other clear and convie@agngor
discrediting Dr. Drenguis’ opinion, therefosjch mischaracterizatiomould be harmlesSee
Molina, 674 F.3d at 1111-15eesupraat p. 23 n. 2.
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internally inconsistentNguyen 100 F.3dat 1464. A discrepancy between a
provider's notes and observations and the provider's functional assessment is
clear and convincing reason for not relying on the doctor's opiBeyliss 427
F.3d at 1216.

In addition to being internally inconsistent, Drenguis’ opinion was also
inconsistent with other medical evidence in the record. ARRBZALJ may reject
a doctor’s opinion when it is inconsistent with other evidence in the reseed.
Morgan 169 F.3cat600.The ALJ pointed to multiple examinatiodaring which
Plaintiff displayeda full range of motion in her extremities with no palpatoml
hadno deficits in her sensation or strendiiil-74, 692 755, 762, 767924. In
2010 and 2014yIRI and xraysof Plaintiff's shoulder and backere
unremarkable. AB01-02,785. An ALJ may discredit treating physicians
opinions that are unsupported by the record as a whole or by objective medica
findings.Batson 359 F.3dat 1195.

Further, the ALJ also noted that Dr. Drenguis’ proposed limitations were
based largely upon Plaintiff's own subjective complaints. The Court has alread,
determined that the ALJ properly discredited Plaintiff for multiple clear and
convincing reasonseeTonapetyan242 F.3d at 114Morgan 169 F.3d at 599;

Fair, 885 F.2d 597at 6Q4uprapp. 21 and 24Thus, the ALJ did not err by
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assigning Dr. Dreguis opinion less weight due to his reliance on Plaintiff's own
statements regarding her impairments and limitations.

Because the ALJ presented a reasonable interpretation Dféguis
opinion along with other evidence in the record, the Court will @cbisdguess it.
See Reddigk 57 F.3d at 72FRollins 261 F.3d at 85Molina, 674 F.3d at 1111;
Thomas278 F.3d at 954upraat p.23. Thus, the Court finds the ALJ did not err
in his consideration of DDrengus’ opinion.

5. Examining physician, C.Donald Williams, M.D.

Fourthly, Plaintiff asserts that the ALJ erred by assigning only some weig
to Dr. Williams’ opinion.ECF No. 12 at 146. In his February 2015 opinip®AR
33,47580, Dr. Williams opined that Plaintiff was mildly limited in her mem
and understanding for simple matters, and moderately limited with regard to
detailed mattersAR 33,480.He further opined that Plaintiff would have mild to
moderate limitations in her concentration and attentiorsignificant limitations
in hersugained concentration for short and simple instructiansino mental
limitations in maintaining a normal workday or workweek.

The ALJ pointed to substantiatidencein the record that wasonsistent
with Dr. Williams’ opined limitations regarding Plaintiffsoncentration,
persistence, pace, and unskilled work tasks. AR 33. Conversely, the doctor’s

ambiguouspinion regardindPlaintiff’'s sociallimitationsrelied on Plaintiff's own
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statements and wascorsistentwith examination findingandPlaintiff's daily
activities. Thus, he ALJ assignednly some weight to Dr. Williams’ opinion.

Dr. Williams opined that “[Plaintiff's] history suggests that she is
moderately to markedly limited with regard to working in proximity to other
people.” AR480. However, DrWilliams conversely opined that: Plaintiff “was
relatively friendly and displayed a relatively full range of effect;” Plaintiff's ability
to remain in a relationship with her partner several y@asher reports that she
saw her neighbors “all the tiniesuggest a lack of social deficAR 33, 480He
further opinedhat her mental conditions did not limit her ability to maintain a
normal workday and workweeld. A medical opinion may be rejected by the ALJ
If it contains inconsistencieBray v. Commissioner of Social Security Adm&h4
F.3d1219,1228(9th Cir. 2009) see alsdBayliss 427 F.3d at 14 (adiscrepancy
between a doctor’s recorded observations@muions is a clear and convincing
reason for not relying on the doctor’s opinion

Further, the ALJ noted that marked social limitations were not consistent
with Plaintiff's ability to care for her mother, start a support group, visit her
partner’s family, and interact vimher neighborsAn ALJ may properly reject an
opinion that provides restrictions that appear inconsistent with the claimant’s le

of activity. Rollins, 261 F.3cat856.
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Accordingly, because the ALJ presented a reasonable interpretation of Dr.

Williams’ opinion along with other evidence in the record, the Court will not
secondguess itSee Reddigld 57 F.3d at 725Rollins, 261 F.3d at 85Molina,
674 F.3d at 111Tfhomas278 F.3d a954;supraat p.23. Thus, the Court finds
the ALJ did not err in his consideration of Dr. Williams’ opinion.
6. Mental health counselor, Laurie Jones, L.M.F.T.

Lastly, Plaintiff insists that the ALJ erred by assigning minimal weight to
Ms. Jones’ opinion. ECF N@2 at 1617.The opinion testimony dIs. Jones
falls under the category of “other sources.” “Other sources” for opiniongd&cl
nursepractitioners, physiciahsssistants, therapists, teachers, social workers,
spouses, and other nomedical sources. 20 C.F.R. 88 404.1513(d), 416.913(d).
ALJ is required to “consider observations by mmoeadical sources as to how an
iImpairment affects alaimant's ability to work. Sprague v. Bowe812 F.2d 1226,
1232 (9th Cir.1987). Nomedical testimony can never establish a diagnosis or
disability absent corroborating competent medical eviddxgeyen 100 F.3cat
1467. An ALJ is obligated to give reasons germane to “other source” testimony
before discounting itSeeDodrill, 12 F.3dat 919

In April 2016, Ms. Jones opined that Pl#finrhad marked limitations in her
ability to: make independent plansse public transportatipbe aware of normal

hazards respond appropriately to change in a work setiimgntain appropriate
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behavior get along with coworkeraccept instructionsnteract appropriately with
the public complete a normal workdagnake simple decisions/ork in proximity

to otherssustain an ordinary routinperform activities within a schedule
maintain attention and concentrati@mdunderstand and remember simple
instructions. AR 3150811. She further opined that Plaintiffould be absent from
work four or more days a month and would be off task at least 30 percent-of a 4
hour workweeklId.

The ALJ assigned minimal weight to Ms. Jones opitiecausehe gave no
basis forherassessment of disabiliasshedid notmention a single impairment
symptom or examination findingSee Morgan169 F.3d at 601 (noting an ALJ
may reject an opinion that does “not show how [a claimant's] symptoms transla
into specific functional deficits which preclude work activitysie also Bray554
F.3d at 1228 (indicating a medical opinion may be rejatied unsupported by
medical findings).

Furthemore the ALJ pointed to Ms. Jonesamination notin which

Plaintiff presented with appropriate appearance, unremarkable behavior, euthymic

mood, appropriate affect and speech, cooperative attitude, fair judgment, avera
intellect, intact memory, maintained attention, and logical thought process. AR
38990, 39394, 424-25, 428-29. An ALJ may reject opinions that are internally

inconsistentNguyen v. Chaterl00 F.3d 1462, 1464 (9th Cir. 1996). A
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discrepancy between a provider's notes and observations and the provider's
functional assessment is a clear and convincing reason for not relying on the
doctor's opinionBayliss 427 F.3d at 1216. Thus, because Ms. Jones’ examinati
notes were conflictingvith her overall opinion, the ALJ properly assigned Ms.
Jones’ opinion less weight.

Because the ALJ presented a reasonable interpretation of Ms. dpimésn
along with other evidence in the record, the Court will not seguegds itSee
Reddick157 F.3d at 725Rollins 261 F.3d at 85Molina, 674 F.3d at 1111;
Thomas278 F.3d at 954upraat p.23. Thus, the Court finds the ALJ did not err
in his consideration of Ms. Josieopinion.

C. The ALJ Did Not Err at Step Two of the Sequential Evaluation Process.

Plaintiff furthercontends that the ALJ erred by failing to find that she had
severaldditional severe impairments at step two of the-$itep sequential
evaluation proces ECF No. 12 aB8-5.

At step two in the fivestep sequential evaluation for Social Security cases
the ALJ must determine whether a claimant has a medically severe impairmen
combination of impairments. An impairment is found to be not severe “when
medical evidence establishes only a slight abnormality or a combination of slig
abnormalities which would have no more than a minimal effect on an individua

ability to work.” Yuckert v. Bower841 F.2d 303, 306 (9th Cir. 1988) (quoting
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SSR 8528). Step two is generally “a de minimis screening device [used] to
dispose of groundless claim&Vebb v. Barnhar433 F. 683, 687 (9th Cir. 2005)
(quoting Smolen 80 F.3dat 1290).

Under step two, an impairment is not severe if it does not significantly lim
a claimant’s ability to perform basic work activiti€dlund v. Massanar253
F.3d 1152, 1159 (9th Cir. 2001) (citing 20 C.F.R. § 404.1521(a)(b)). A diagnosi
from an “aceptable medical source,” such as a licensed physician or certified
psychologist, is necessary to establish a medically determinable impairment. 2
C.F.R. 8 404.1513(d). Importantly however, a diagnosis itself does not equate
finding of severityEdlund, 253 F.3d at 11580 (plaintiff has the burden of
proving this impairment or their symptoms affect her ability to perform basic wg
activities);see also Mcleod v. Astru@40 F.3d 881, 885 (9th Cir. 201An
impairment or combination of impairments must have lasted for at least twelve
continuous months. 20 C.F.R. 88 416.905, 416.Btifynd 253 F.3dat 115960.
And analleged impairment must result from anatomical, physiological, or
psychological abnormalities that can be shown by medically acceptable clinica
and laboratory diagnostic techniques and must be established by medical evid
not only by a plaintiff's stiements regardinggnsymptoms. 20 C.F.R. 88
404.1508, 416.908Jkolov v. Barnhart420 F.3d 1002, 1005 (9th Cir. 2005).

I
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1. The ALJ did not err by determining that Plaintiff's d iabeteswas not
a severe impairment.

The ALJdid not listPlaintiff’'s diabetesasa severe impairmenhowever,
peripheral neuropathycomplication associated withabetesyas listed AR 20.
Plaintiff argues that the ALJ’s failure to recognize Plaintiff's diabetes as severe
constitutes harmful error. ECF No. 12 &t 3.

Specifically, Plaintiff contends that the ALJ failed to consider pain and
fatigue symptoms associated with her diabdtkdn support of this argument,
Plaintiff points to checlbox form filled out by Dr. Jackson which indicates that
Plairtiff’'s uncontrolled diabetes wagsasonably likelyo cause pain. AR 512
(emphasis added). However, Dr. Jackson does not provide anpbaganation
for this determinatiomndan impairment will only be considered severe if, based
on medical findings describing the limiting effect and loss of function attributed
the impairments, they significantly limit a claimant’s ability to do basic work
activities.Ukolov, 420 F.3cat 1005.Additionally, the ALJ properly assigned

minimal weight to Dr. Jackson@pinionfor the reasons previously discussed in

® Plaintiff alsocontends that the ALJ erred by determining that Plaintiff's diabetes was not
severe because an ALJ in a previous decision listed her diabetes as sevéte. EZht 3.
However, Plaintiff notably failed to cite any authority in support of this arguarahthe Court
is not aware of such authority. Moreover, assuming that the ALJ erred by gnpngper
deference to the prior ALJ, he nonetheless provided multiple other clear and conviasorgre
for determining that Plaintiff's diabetes was not a seirapairment.SeeMolina, 674 F.3d at
111145 (an error is harmless “where it is inconsequential to the [ALJ’s] ultimatigadmlity
determination” and a district court cannot reverse an ALJ’s decision on accountiaraha is
harmless).
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this order see supraat pp.21-23. SeeBatson 359 F.3d at 1197 (holding that ALJ
IS not required to incorporate evidence from discounted medical opinions into t
RFC).

Further examining and treating doctorsotes indicatethat Plaintiff's
diabetesvasstable, improving, managed by medication, uncomplicatedliand
not cause any complications, even when her blood sugar levels were uncontro
AR 368, 372, 375483.The fact that a diagnosis exists does not automatically
mean the symptoms are “severe” or “disabling” as defined by the Social Securi
regulationsSee e.g. Edlun@53 F.3d at 11580; Fair, 885 F.2d at 60Xeyv.
Heckler, 754 F.2d1545154950 (9th Cir. 1985) Impairments that can be
controlled with treatment are not disabligee Warre ex rel. E.T. IV v. Cofmraf
Soc. Sec. Admi439 F.3d 1001, 1006 (9th Cir. 2006).

And importantly Plaintiff did not identify any limitations caused her
diabetes that were not already considered by the ALJ when determining Plainti
residual functional capacitbsent proof of limitations affecting Plaintiff's ability
to perform basic work activities an impairment is not considered sdvaitend
253 F.3d at 11580 (plaintiff has the burden of proving this impairment or their

symptoms affect her ability to perform basic work activitiesg also Mcleod v.

Astrue 640 F.3d 881, 885 (9th Cir. 2011). Thus, the ALJ did not err in not finding

Plaintiff's diabetedo be a severe impairment at step two.
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2. The ALJ did not err by determining that Plaintiff's edema was nd a
severe impairment.

The ALJdid not listPlaintiff's edema as severe impairmerdt step
two of the sequential evaluation process. AR 20. Plaintiff argues that the ALJ
committed harmful error by failing to find Plaintiff's edema was severe and by
corsequentlyfailing to incorporateresidual functional capacigccommodation
for Plaintiff’'s need to elevate her lower extremities above her heart. ECF Nb. 1
4.

While the record does show tHalaintiff has suffered multiple episodes of
edema anaellulitis, AR 399, 404, 408, 613, 597, 76288, 923it alsoindicates
that theseonditions werdransient This is evidenced bsnultiple medical records
which noted Plaintiff attending appointments showing no signs of edema
cellulitis. AR 379, 506814, 823, 830.

Further, although Plaintiff was told to elevate her leg$wo occasions
when her edema and cellulitis were active, there are no indications that these \
long-term treatment recommendations. In May 2014, Plaintiff presenthed w
cellulitis. AR 404. She was placed on amdtitsand instructed to rest, keep lower
extremities elevated above the heart, reduce sodium/salt intake, and to follow |
one week if the condition was not improvihgd. In September 2016, Plaintiff
presented with bilateral lower extremity edema. AR 781. As a result, Dr. Jacks(

instructed Plaintiff to elevate her legsnightto reduce the swelling and purchase
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overthe-counter compression sochkd. (emphasis addedJhus, despite Plaintiff's
contentions, there is no indication that these recommendations would have a I
term effect on Plaintiff's ability to perform work functionsr that she would have
constantly needed to be elevating her lower extremiddditionally, these
recommendations suggest that these transient conditions were treatable.
Impairments that can be controlled with treatment are not disaBleegWarre ex
rel. E.T. I\, 439 F.3cat 1006.Thus, the ALJ did not err when he determined

Plaintiff’'s edema was not a severe impairmélar did he err by not providing an

ng

accommodation for Plaintiff to elevate her legs in the residual functional capacity.

3. The ALJ did not err by determining that Plaintiff’'s migraines were
not a severe impairment.

TheALJ did not specifically discuss Plaintiff's headaches, nor did he list
them as a severe impairment. AR PQintiff very briefly argues that the ALJ
erred by not determining Plaintiff’'s migraines were a severe impairment and, a
result, by not accommating her headachaduced sensitivity to light and noise.
ECF No. 12 at 4.

Although the ALJ did not specifically mention migraines, he did discuss
Plaintiff's chronic pain allegations abundance. AR 283. The ALJ also
discussed multiple medical opinions in which Plaintiff's headaches were
consideredAR 22-33.For example, Dr. Jackson opined that Plaintiff's chronic

headaches would interfere with her ability to maintain a normal workweek.
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Howeverthe ALJ properly assigned minimal weight to Dr. Jadksopinion see
supraat pp. 2023. SeeBatson 359 F.3d at 1197 (holding that ALJ is not required
to incorporate evidence from discounted medical opinions into the RFC).

While the record does show that Plaintiff's migraines were diagnosed by
medical providers, the fact that a diagnosis exists does not automatically mean
symptoms are “severe” or “disabling” as defined by the Social Security
regulationsSee e.g. Edlun@53 F.3d at 11580; Fair, 885 F.2d at 603Xey, 754
F.2d at 154%0. Plaintiff failed to point toobjective medical findings regarding
Plaintiff’'s migraines that were not reliant upon Plaintiff’'s own subjective
complaintsand Plaintifiwas properly discredited by the AlSee supraat9-18 A
physician's opinion may be rejected if it is based on a claisaubjective
complaints which were properly discountédnapetyan242 F.3cat 1149.

Further, the only limitations listed by Plaintiff with regard to Plaintiff's

headaches were her light and noise sensiti8idg=dlund 253 F.3dat 115960

(plaintiff has the burden of proving this impairment or their symptoms affect hey

ability to perform basic work activities). As both of these limitations are based

solely on Plaintiff's own statements concerning her symptoms, the ALJ did not

by not including such an accommodation in Plaintiff's residual functional capac
A district court “may not reverse an ALJ's decision on account of an errof

that is harmlessMolina, 674 F.3d at 1111. An error is harmless “where it is
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inconsequential to the [ALJ's] ultimate nondisability determinatitth.at 1115.
The burden of showing that an error isrharl generally falls upon the party
appealing the ALJ's decisioBhinseki v. Sander§56 U.S. 396, 469.0 (2009).
Thus, even assuming that the ALJ erred by not directly discussing Plaintiff’'s

migraines at step two, any such error would be harmless as Plaintiff has failed

assert credible evidence to substantiate the severity of her migraines nacer ne

for further accommodations.

4. The ALJ did not err by determining that Plaintiff's deep vein
thrombosis was not a severe impairment.

In November 2015, Plaintiff was hospitalized for cellulitis and deep vein
thrombosis (“DVT"). AR 589. However, the ALJ did not list PlaintifP&/T as a
medically determinable severe impairment. AR 20. Plaintiff contends that the
ALJ’s failure to list her DVT as a severe impairment constitutes harmful error.
ECF No. 12 at 4.

As seen in her hospital records from November 2015, Plaintiff was
discharged after one day in the intensive care unit and both her cellulitis and h¢
DVT were noted to be resolved or resolving and her symptoms were much
improving. AR 598Impairments that can be controlled with treatment are not
disabling.See Warre ex rel. E.T. JM39 F.3dat 1006.Plaintiff was subsequently
placed on anticoagulansR 846, 848 Plaintiff argues that the anticoagulants

increaseherrisk of excessive bleeding which the ALJ did not account for in
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Plaintiff's residual functional capacity. ECF No. 12 aHéwever, Plaintiff's
argument is not aapelling because the ALJ included the need to avoid
concentrated exposure hlazardsand pulmonary irritants in Plaintiff's residual
functional capacity. AR 25

Plaintiff has not asserted any otli®vT limitations thatshould have been
considered by the ALJ. Thus, the Court finds that the ALJ did not err by
determining that Plaintiff's DVT was not a severe impairment and that he prope
considered Plaintiff’s limitations when determining her residual functional
capacity.

Furthermore, because Plaintiff was found to have at least one severe
impairment, this case was not resolved at step two. Thus, any error in the ALJ’
finding at step two is harmless, if all impairments, severe andeogre, were
considered in the deternation Plaintiff's residual functional capacityee Lewis
v. Astrue 498 F.3d 909, 910 (9th Cir. 2007) (holding that a failure to consider al
impairment in step two is harmless error where the ALJ includes the limitations

that impairment in the determination of the residual functional capadityi)e

Plaintiff argues that the ALJ erred by failing to find additional impairments severe

at step two, Plaintiff does not describe any additional limitations that were not
includedby the ALJ in assessingdresidual functional capacitffurthermorethe

ALJ specifically noted that he considemtisymptomsn assessing the residual
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functional capacity. AR 2(emphasis added). The ALJ accounted for Plaintiff's
symptoms when limiting her to a limited formlafht work including additional
limitations in various movements, concentrated exposure to hazards and
pulmonary irritants, contact with the general public, following directions, and p&
AR 25. Accordingly, the Court finds the ALJ did not err in the step two analysis,
and if any error did occur it was harmless.

VIIl. CONCLUSION

Having reviewed the record and the ALJ’s findings, the Court finds the

ALJ’s decision is supported by substantial evidence and is free from legal error.

Accordingly,IT IS ORDERED:
1. Plaintiff’'s Motion for Summary JudgmerECF No. 12, isDENIED.
2. Defendant’s Motion for Summary JudgmeBCF No. 13,is
GRANTED.
3. Judgment shall be entered in favor of Defendadtthe file shall be
CLOSED.

IT IS SO ORDERED. The District Court Executive is directed to enter this Ordg

forward copies to counsel agtbse the file
DATED this 26th day ofApril, 2019.

s/Robert H. Whaley
ROBERT H. WHALEY
Senior United States District Judge
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