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Commissioner of Social Security

FILED IN THE
U.S. DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

Apr 22, 2019

SEAN F. MCAVOY, CLERK

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

LESTER Z,
NO: 1:18CV-3093RMP
Plaintiff,
ORDERGRANTING IN PART
V. PLAINTIFF'S AND DENYING
DEFENDANT’'S MOTION FOR
COMMISSIONER OF SOCIAL SUMMARY JUDGMENT
SECURITY,
Defendant.

BEFORE THE COURTwithout oral argument, are cres®tions for
summary judgment from Plaintiff Lester'ZECF No. 11, and the Commissioner ¢
Social Security (“Commissioner”), ECF No. 18. Plaintiff seeks judicial review,
pursuant to 42 U.S.C. 8§ 405(g), of the Commissioner’s denial of his claims for
disability insurance benefits underl€itl and supplemental security income unde

Title XVI of the Social Security Act (the “Act”)SeeECF No.11 at 2. Having

tIn the interest of protecting Plaintiff's privacy, the Court will use Plaintiff'st f

Doc. 20

name and last initial, and, subsequently, Plaintiff's first name only, throughout this

decision.
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reviewedthe parties’ motions and the administrative record, the Court is fully
informed. The Court grants partPlaintiff's motion denies the Commissioner’s
motion, and remands the matter to the agency for further proceedings.
BACKGROUND

A. Plaintiff's Claim for Benefits and Procedural History

Plaintiff LesterZ. was 21lyears old on the alleged date of disability onset,
March 1, 2006, and 31 years old by the date of the administrative hearing befo
Commissioner Administrative Record &R”) 110—11.2 Lester’s date last insured
for purposes of Title Il of the Social Security Act is June 30, 2008. AR ldster
claimed that he suffers from severe anxiety and a panic disorder that have inte
with his ability to work and hold gainf@mployment sinc2006 SeeAR 74, 265

B. March 9, 2016 and May 19, 2016 Hearings

Administrative Law Judge (“ALJ"Jo Hoenninger heard Plaintiff's claim for
benefits at a hearing in Portland, Oregon, on March 9, 2016, with Lester and hi
attorney D. James Tree participating from the Social Security Administration’s
remote site in The Dalles, Oregon. ABR. An impartial medical experDr. Miriam
Shermantestified regarding.ester’'sclaims Lester also testified in response to

questions from his attorney.

2The AR is filed at ECF No. 9.
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Plaintiff testified thahe had been living with his fiancée for approximately
two months at the time of the hearing. AR 76. Their residence was a trailer ov

by Plaintiff's parents.ld. He had met his fiancée over the internet and had once

traveled to California to visit hdor approximately three days before she joined hi

in Washington Id. Plaintiff recalled that his travel to California went “pretty
smoothly,” but emphasized that his psychiatrist had prescribed Ativan for him t
take on the trip, and his brother traveled with him. AR [Z&sterdoes not have a
driver’s license and relies on his parents for transportation. AR 77.

Plaintiff did not progress past seventh gradscimoolbecause he “was being
bullied,” butheearned his GED when he was approximately 18 years old. AR 7
85. He worked briefly fora custodial servickefore losing the job due fanic
attacks. AR 78. He has not engaged in any paid work since 20067-78. He
recalled hat approximately two months before the hearing, he had experienced
panic attackoward the end of a movie he was watchaihg movie theater. AR 78,
He returned home, “had a massive nosebleed, and [was] basically bedridéan .
about two and a half weekslId.

Plaintiff listed six medications that he was taking to address anxiety, atte
deficit disorder, low testosterone, tachycardia, and blood pressure issues at th¢
of the hearing. AR 79—80. He reported that he had quit smoking “a long time ago’

and had last consumed alcohol approximately eight months to one year before

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
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hearing. AR 81.He reported that he has used Adderall, an amphetamine, only
prescribed.” AR 82.

As for daily activities, Plaintiff reported that he does not know how to coo

as

K, IS

able to vacuum “on a good day,” and does not do dishes because he and his fiancée

use “mostly paper plates,” and he is “usually . . . too sick to do anything.” AR 8
Plaintiff expanded: “Usually | have a lot of panic attacks, and I'm not able to do
much. | can’t even play video games most of the time. | usually lay in bed in f4
and watch Netflix.” AR 83. He relies on his parents to do his laundry, although
was able to do laundry occasionally wheried with his parentsAR 84. He
regularly exercises indoors, using an aerobics video game or doingpsiséind he
finds that type of exercise to be almost as effective as medication in soothing h
anxiety. AR 85.

Plaintiff reported that he had previously received a recommendatiendive
counseling rather than solely pursuing care for his anxiety and panic attacks frc
psychiatrist. AR 90. However, Plaintiff has been too “scarémlpursue counseling
consistent with his general apprehendmmard new experienceAR 91.

Before Plaintiff completed his testimony, the time available for the hearin
expired, and the ALJ set a supplemental hearing for May 19, ZR4€AR 93-94.
Plaintiff elected not t@ontinue his testimony at the supplemental hearing and, W
the ALJ’s phone conferend@e would not allow Plaintiff and his attorney to both

participate in the supplemental hearing, Plaintiff waived his right to be present |

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
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the hearing. AR 100—01. The ALJ heard testimony from vocational exdévE”)
Paul Morrisonin response to questions from the ALJ regarding hypothetical
scenarios and followp questions from Lester’s attorney. AR 108. The ALJ
asked VE Morrison to consider a hypotheticaiwdual of Plaintiff's age and
education, with one year and a half of relevant work as a janitor, which is class
as heavy, unskilled work with a specific vocational preparation ratihgapfwvho:
has no exertional limits; can understand and remenpmdgrsimple instructions; has
sufficient concentration, persisteneead pace to complete simple, routine tasks f¢
normal workday and work week; should work in a+public setting but is able to
interact with ceworkers and accept supervision. AR 103e VE responded that
an individual as the ALJ described could perform the past relevant work as a jg
and could also work as a laboratory helper, hand packager, or kitchen helper.
104.

The ALJ also posed a second hypothetical involving an icha of the same
age and education as Plaintiff with the past relevant work as established who:
exertional limits but can understand and remember only simple instructions; hg
sufficient concentration, persistence, and pace to complete simplaerasks in
two hour increments for a normal workday and work week with normal breaks;
able to tolerate routine superficial interactions with the general public and a sm
group of ceworkers; is able to accept supervision delivered in a normatikefgs

can adapt to a routine work setting and should avoid normal hazards in the

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT~ 5
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workplace and will be off taskwentyor more percent of the time\AR 104-05.
The VEtestified that an individual with those characteristics would not be able t
sustain conpetitive employment. AR 105. Plaintiff's attorney then asked the VH
consider the hypothetical of an individual with Plaintiff's age, education, and wc
experiencewho would miss work either two days or more per month or engage
off-task behavior greater than ten percerthefworkday. AR 106. The Vé&pined
that in either scenario, the individual wouldt be able to sustain competitive
employment.id.

C. ALJ’s Decision

OnJune 28, 2016, the ALJ issued an unfavorable decision. AR 28—39.

Applying the five-step evaluation proceskjdge Hoenningdound:

Step one:Lester met the insured status requirements of the Social Security

Act through June 30, 2008, and has not engaged in substantial gainful aq
since the alleged onset date of MarcRd06.

Step two: Lester has the following severe impairments: attention deficit

hyperactivity disorder, anxiety disorder, panic disorder, and alcohol abuse.

Lester has no severe physical impairments.

Step three:Lester's mental impairments mdastings 12.02, 12.06, and
12.09 of 20 CFR Part 404, Subpart P, Appendix 1. The “paragraph A” cr
are met because Lester “has a history of depression; panic attacks; short

of breath; racing heart rate; inability to function; inability to be ihljgu

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT~ 6
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ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
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places and be around people; fear of public places and fear of being alor
fear of sleeping because of nightmares; fear of his heart; difficu[src]
getting along with others; difficulty with sleep; low energy; and poor
concentration.” AR 31The “paragraph B” criteriare met because Lester

has a marked difficulty engaging in his activities of daily living, functioning

in social interactions, and maintaining concentration, persistence, or pace.

Based on the ALJ’s determination of how much weight and consideration
allocate to the various medical evidence in the record, theedhdudedhat
Lester’s substance udering the relevant period involvederconsumption
of alcohol and use of prescribed amphetamines in high .dd$esALJ
proceedd to conclude that the limitations remaining if Lester were to ceas
his substance and alcohol use would amount to a severe impairment or
combination of impairmentsHowever, those limitations would not meet or
medically equal any of the impairments enumerated in the Listings.
Therefore, the ALJ proceeded to determine Lester's RFC.
Residual Functional Capacity (“RFC”): The ALJ found thatif the
claimant stopped the substance use,” Ldstsrthe RFC to
perform a full range of work at all exertional lé&v®ut with the
following nonexertional limitations: the claimant can understand
and remember simple instructions; has sufficient concentration,
persistence, and pace to complete simple, routine tasks in two
hour increments for a normal workday and workivewith

normal breaks; is able to tolerate routine, superficial interactions
with the general public and a small group of coworkers; is able
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to accept supervision delivered in a normative fashion; can adapt
to a routine work setting and should avoid norhadards in the
workplace.
AR 35-36.
Step four: Lesteris able to perform past relevant work as a janitor, \bee

to cease substance use. The ALJ continued, “[t]his work does not requirg

performance of workelated activities precluded by the residual functional

capacity the claimant would have if he stopped the substance use (20 CK

404.1565 and 416.965).” AR 38.

Step five: Lestets substance use is a contributing factor material to the

determination of disabilityLesterhas not been disabledthin the meaning

of the Social Security Act at any time from the alleged onset date through

date of the ALJ’s decision.

The ALJ’s decision became the final decision of@@@nmissionewhen the
Appeals Council denied Plaintiff's request for reviewAgpril 13, 2018 AR 1-3.

APPLICABLE LEGAL STANDARDS

A. Standard of Review

Congress has provided a limited scope of judicial review of a Commissio
decision. 42 U.S.C. £05(g). A court ray set aside the Commissioner’s denial o
benefits only if the ALJ’s determination was based on legal error or not supporf
substantial evidenceSee Jones v. Hecklef60 F.2d 993, 995 (9th Cir. 1985) (citin

42 U.S.C. $105(g)). “The [Commissioner’s] determination that a claimant is nof

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT~ 8
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disabled will be upheld if the findings of fact are supported by substantial evide
Delgado v. Heckler722 F.2d 570, 572 (9th Cir. 1983) (citing 42 U.S.@08(Qg)).
Substantial evidence is more than a mere scintilla, but less than a preponderay

Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 19MgCallister v.

Sullivan 888 F.2d 599, 66D2 (9th Cir. 1989). Substantial evidence “means sug

evidence as a reasonable mind might accept as adequate to support a conclus
Richardson v. Peralegl02 U.S. 389, 401 (1971) (citations omitted). “[S]uch
inferences and conclusions as the [Commissioner] may reasonably draw from
evidence” will also be upheldvark v. Celebrezze348 F.2d 289, 293 (9th Cir.
1965). On review, the court considers the record as a whole, not just the evidg
supporting the decisions of the Commissiongieetman v. Sullivail877 F.2d 20,
22 (9th Cir. 1989) (quotingornock v. Harris 648 F.2d 525, 526 (9th Cir. 1980))
It is the role of the trier of fact, not the reviewing court, to resolve conflicts
evidence.Richardson402 U.S. at 400. If evidence supports more than one rati
interpretation, the court may not substitute its judgment for that of the
Commissoner. Tackett v. Apfell80 F.3d 1094, 1097 (9th Cir. 1998Jlen v.
Heckler, 749 F.2d 577, 579 (9th Cir. 1984). Nevertheless, a decision supported
substantial evidence will still be set aside if the proper legal standards were no
applied in weighg the evidence and making a decisi@nawner v. Sec'y of Healt}
and Human Sesy, 839 F.2d 432, 433 (9th Cir. 1988). Thus, if there is substanti

evidence to support the administrative findings, or if there is conflicting evideng

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT~9
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that will support a finding of either disability or nondisability, the finding of the
Commissioner is conclusiveSprague v. Bowe812 F.2d 1226, 12230 (9th Cir.
1987).

B. Definition of Disability

The Social Security Act defines “disability” as the “inability to engageny
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or which has laste
can be expected to last for a continuous period of not less than 12 months.” 41
U.S.C. 423(d)(1)(A), 1382c(a)(3)(A). The Act also provides that a claimant §
be determined to be under a disability onlyigimpairments are of such severity
that the claimant is not only unable to ds previous work, but cannot, considering
the claimant’s age, education, and work experiences, engage in any other subs
gainful work which exists in the national economy. 42 U.S.GAZXd)(2)(A),

1382c(a)(3)(B). Thus, the definition of disability consists of both medical and

vocational componest Edlund v. Massanar253 F.3d 1152, 1156 (9th Cir. 2001).

C. Sequential Evaluation Process

The Commissioner has established a-ftep sequential evaluation process
for determining whether a claimant is disabled. 20 C.F.R. § 416.920. Step ong¢
determins if he is engaged in substantial gainful activities. If the claimant is
engaged in substantial gainful activities, benefits are denied. 20 C.F.R. 88
404.1520(a)(4)(1)416.920(a)(4)(i).

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT~ 10
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If the claimant is not engaged in substantial gainful activities, the decisior
maker proceeds to step two and determines whether the claimant has a medic
severe impairment or combination of impairments. 20 C.F.R0881.520(a)(4)(ii),
416.920(a)(4)(ii). If the claimant does not have a severe impairment or @iiobin

of impairments, the disability claim is denied.

ally

If the impairment is severe, the evaluation proceeds to the third step, which

compares the claimant’s impairment with a number of listed impairments
acknowledged by the Commissioner to be so sevdare@eclude any gainful
activity. 20 C.F.R. 8804.1520(a)(4)(iii), 416.920(a)(4)(iiixee als®0 C.F.R.
8404, Subpt. P, App. 1. If the impairment meets or equals one of the listed
Impairments, the claimant is conclusively presumed to be disabled.

If the impairment is not one conclusively presumed to be disabling, the
evaluation proceeds to the fourth step, which determines whether the impairme

prevents the claimant from performing work that he has performed in the past.

plaintiff is able toperform hs previous work, the claimant is not disabled. 20 C.R.

88404.1520(a)(4)(iv), 416.920(a)(4)(iv). At this step, the claimant’'s RFC
assessment is considered.

If the claimant cannot perform this work, the fifth and final step in the proq
determines whether the claimant is able to perform other work in the national

economy iright of his residual functional capacity and age, education, and past

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT~ 11
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work experience. 20 C.F.R. 8894.1520(a)(4)(v), 416.920(a)(4)(\Bpwen v.
Yuckert 482 U.S. 137, 14¢1987).

The initial burden of proof rests upon the claimant to establish a prima fa
case of entitlement to disability benefiRhinehart v. Finch438 F.2d 920, 921 (9t
Cir. 1971);Meanel v. Apfell72 F.3d 1111, 1113 (9th Cir. 1999). The initial burd
IS met once the claimant establishes that a physical or mental impairment prev
him from engaging in is previous occupationMeane] 172 F.3d at 1113The
burden then shifts, at step five ttee Commissioner to show that (1) the claimant
can perform other substantial gainful activity, and (2) a “significant number of |
exist in the national economy” which the claimant can perfdfaal v. Heckler 722
F.2d 1496, 1498 (9th Cir. 1984).

ISSUES ON APPEAL

The parties’ motions raidbe following issues regarding the ALJ’s decision;

1. Did Plaintiff establish disability prior to his date last insured?

2. Did the ALJ erroneously find that Plaintiff’'s controlled substance use W
material?

3. Did the ALJ mproperly reject the opinions of Plaintiff's medical
providers?

4. Did the ALJ erroneously reje8tiaintiff's subjective symptom testimony?

Datelast insured
As a preliminary matter, the Commissioner raises as an issue in its fiootig
summary judgmerthatthe record doesot contain any evidence of disability,

absent substance use, prior to Plaintiff’'s date last insured of June 30, 2008. E{

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT~ 12
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18 at 4. Plaintiff replies that the “Court may look only to the reasons provided |
the ALJ in the decision and may not affirm on a ground on which the ALJ did n
rely.” ECF No. 19 (citingsarrison v Colvin, 759 F.3d 995, 1010 (9th Cir. 2014)
The Court agrees with Plaifftthat the Court may not affirm the ALJ’s
determination on a ground upon which she did not r8e Orn v. Astryel95 F.3d
625, 630 (9th Cir. 2007) (“We review only the reasons provided by the ALJ in tl
disability determination and may not affirm the Add a group upon which he did
not rely.”).

Alcohol and substance use

Once an ALJ considers all of a claimant’s medically determinable
impairmentsand determines that the claimant is disabled, if the record contains
medical evidence showing drug addictmralcoholism, then the ALJ must further
determine whether the substance use is “material” to the finding that the claima
disabled. 20 C.F.R. § 404.153®e alsal2 U.S.C. § 423(d)(2)(C) (providing that
claimant shall not be considered disabled if alcoholism or drug addiction is a
contributing factor material to the disability determination).

The test for materiality is whether an individual would still be found disab
if he stopped using drugs or alcoh&ee20 C.F.R. 88 404.1535(b16.935(b);
Parra v. Astrue481 F.3d 742, 746—47 (9th Cir. 2007). The ALJ must “evaluate
which of [the claimant’s] current physical and mental limitations . . . would remg

if [the claimant] stopped using drugs or alcohol and then determine whether an

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT~ 13
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all of [the claimant’s] remaining limitations would be disabling.” 20 C.F.R. 88
404.1535(b)(2), 416.935(b)(2). If the claimant’s remaining limitations are disal
then the substan@nd alcohobhuse is not a material contributing factor to the
determinatn of disability, and the individual is disabled, independent adig
abuse or alcoholismSee20 C.F.R. 88 404.1535(b)(2)(ii), 416.935(b)(2)(iljhe
claimant bears the burden of proving that the substance use is not a contributir
factor materiald his disability. Parra, 481 F.3d at 748.

In this case, the ALJ relied primarily on the testimony of medical expert C
Sherman to find thalaintiff’'s impairments would not meet any listing if he stopg
his substance and alcotailuse, and to find thadespite having severe impairment
that would persist in the absence of substan@cohol abuse, Plaintiff neverthele
would have an RFC to perform a full range of work at all exertional levels. AR
31-35.

Plaintiff argues that the ALJ erred in treating Plaintiff's use of “amphetam
in high doses” as “substance abuse,” AR 32, without evidence to support that
Plaintiff ingested amphetamines any walkierthan as prescribed. ECF No. 11 at
Plaintiff alsoargues thabccasionamaladaptive use of alcohol, and sedports of
alcohol usealso are insufficient to support an ALJ’s finding of a mediecally

determinable alcohol abuse disordkt. at 6—7.

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT~ 14
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In 2013, the Social Security Administration issued Social Security Ruling
2p,2013 SSR LEXIS 2, 2013 WL 621588.S.A. Feb. 20, 2013)SSR 132p”)3, to
explain the agency’s policies regarding whether a claimant’s drug addiction or
alcoholism is material tthe determination of disability.

Relevant to the ALJ’s decision hees ALJ may not base a determination th
a claimant suffers frordrugaddictionor alcoholisnon a claimant’s selfeports
alone. SSR 132p, 2013 SSR LEXIS 2t*30. Rather, an ALJ must rely on
objective medical evidence, from an acceptable medical source, to conclude th

claimant has a maladaptive pattern of substance use that amounts to a medics

determinable substance use disorddr. Furthermore, maladaptive substance use

does not include addiction to or use of prescription medications taken as presc
Id. at *7. Even once alcohol and drug abuse is properly establiSis#l 132p
provides that an ALJ may not rely exclusively on a medical expert’s testimony i
the nature of claimant’s mental disorder to determine that drug and alcoholsaby
material. Id. at *26.

The ALJ’s conclusions regardiriggstets drug and alcohol usare not

supported by the weight of the evidence in the record or even, with respect to ¢

3 Social Security Rulings do not carry the force of ldwwckwood v. Comm/1616

13

at

at a

Iy

D
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F.3d 1068, 1073 (9th Cir. 2015). However, they “are entitled to respect . . . to the

extent that those interpretations have the power to persult€citing
Christensen v. Harris Count$29 U.S. 576, 587 (2000) ag#idmore v. Swift &
Co, 323 U.S. 134, 140 (1944)).

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT~ 15
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of the conclusions, by the medical expert witness testimony cited byLthaA
support. The followingexcerptfrom the ALJ’s decisions illustrative of the ALJ’s
error in her treatment of Dr. Sherman’s testimony and her conclusions regardir
Plaintiff’'s alcohol and substance use:

Dr. Sherman noted that medical evidence obr@andicates that since
2007, the claimant’s alcohol abuse was an issue (Ex. 4F/63). Dr.
Sherman pointed out that the claimant has been prescribed huge doses
of Adderall for his ADHD, doses that well exceed the acceptable
dosage. Side effects from thamount of amphetamine can cause
psychiatric and physical symptoms. Furthermdine record globally
states that he got no treatment for his alcohol abuse and he was never
involved with any psychiatric treatment other than drug treatment.
Without any confirmation of the fact that his blood levels do not
substantiate his use of alcohol, one has to assume that the use of alcohol
continued. Both the amphetamine and alcohol use lead to anxiety
disorders. Furthermore, Dr. Sherman noted that the record eslicat
that the claimant continued to use alcobotasionallyin 2015 (Ex.
10F/2). Additionally, in 2013and 2014, there were indications of
alcohol abuse in the recofdEx. 740, 29).

Dr. Sherman noted that the claimant may have been minimizing his

alcohol use in his reports to medical providers and examiners.
AR 32.

A nonexamining medicakxperts opinions alone cannot constitute
substantial evidence to justify an ALJ’s rejection of an examining or treating
physician’s opinion.Morgan v. Comm’r169 F.3d 595, 602 (9th Cir. 1999)0
amount to the requisite substantial evidence, the medical expert’s testimony m
corroborated byndependent clinical findings or other evidence in the rec6ek

Magallanes v. Bower81 F.2d 747, 751-55 (9th Cir. 1989); Thomas v. Barnhart

ORDER GRANTING IN PART PLAINTIFF'S AND DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT~ 16
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278 F.3d 947, 957 (9th Cir. 2002lowever, the other evidence in thezord that
the ALJ cited to support Dr. Sherman’s opinion that Plaintiff's “alcohol abuse” v
an issue since 2007 as office visitrecordedby a physician in April 2012. AR 421
(Ex. 4F at 63). In additionthe conclusionduring the office visitegading alcohol
abuse was based primarily on a geffort by Plaintiff that he drank “a fifth of
alcohol a day” at the timdd.

The excerpt further demonstrates error in thatALJrelied on Plaintiff's use
of prescription medication as prescribed to find substance abus#pesrobt
distinguish between ame use of alcoh@nd alcohol abuseSSR 132p, 2013 SSR
LEXIS 2 at *7, 30. There must be a pattern of maladaptive ude.

Finally, the last sentence of the excerpt mischaracterizes Dr. Shgerman
testimony. Rather than “not[ing] that the claimant may have been minimizing h
alcohol use in his reports to medical providers and examin&iRs32,Dr. Sherman
testified, “We don’t know if he’s minimiziqg” AR 64. The ALJs determination
relied entirely on Plaintiff's selreports to establish alcohol abuse as an impairm
and also noted that “there is nothing in the record to support that the claimant |
stopped abusing alcohol other than the claimant’'sreplbirt . . . .” AR 37.The
ALJ’s determination that Plaintiff had a clinically significant alcohol abuse
impairment needed to be based on more than Plaintiffgsegatirts and the

conclusory opinions of a neexamining medical expert.
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Moreover, vhen the ALJ determined Plaintiff's RFQgt ALJ found
materiality based on the premise that Plaintiff stopped drinking in early t@@0ai5l.
AR 34-35. However, Plaintiff testified only that he had last drunk alcohol
approximately eight months to one year before the hea@ogiparing Plaintiffs
daily activities at the time of the hearing with those before 2015 rests on a
conclusiorunsupported by substantial eviderieat Plaintiff was abusing alcohol up
until 2015. Therefore, the ALJ did not rely on sufficient evidence to conclude thiat
Plairtiff’'s co-occurring mental disorders were not disabling in the absence of drug
and alcohol abuseSeeSSR 132, 2013 SSR LEXIS 2 at *26.

TheALJ’s treatment of both the issue of whether Plaintiff's drug and alcohol
use is material and tlapinion evidenc®f the medicakxpertis marred by legal
errorand should not be affirmedee Stout v. Comm'454 F.3d 1050, 1053th
Cir. 2006)(finding that a district court should uphold an ALJ’s disability
determination unless it contains a legal error).

Remaining issues

The Court does not addreb® partiesarguments regarding the treatment of
the remaining medical evidence or the treatment of Plaintiff's subjective complaints
because¢hose issuemay be affected by the ALJ’s treatment of Plaintiff's alcohol
consumptiorand any norexamining medical expert testimoaoy remand.

I 11
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Request for remand for benefits
Generally, the appropriate course upon finding error in the Commissione
determination of a claimant’s application is to “remand to the agency for additic
Investigation or explanation.Benecke v. Barnhar879 F.3d 587, 595 (9th Cir.
2004) (internal citation omitted)A court should take the exceptional step of
remanding for an immediate award of benefits only where:
(1) The ALJ has failed to provide legally sufficient reasons for
rejecting. . . evidence[probative of disability] (2) there are not
outstanding issues that must be resolefibre a determination of
disability can be made, and (3) it is clear from the rb¢bat the
ALJ would be required to find the claimant disabled were such
evidence credited.

Harman v. Apfel211 F.3d 11721178 (9th Cir. 2000) (internal quotation

omitted).

Because of the ALJ’s erroneoasalysis of the alcohol and drug use issue,
and corresponding erroneous approach to the medical evidgrestions persist
regarding Plaintiff's degree of impairment throughout the relevant period. The
Court does not find thahe record as a whole compels a finding that Plaintiff is

disabled. To the contrary, evidence in the administrative record suggests that

Plaintiff may not be disabledSee Garrison v. Colvjiy59 F.3d 995, 1021 (9th Cir.

2014) (remand for benefits is appropriate where “an evaluation of the record as

whole creates serious doubt that a claimant is, in fact, disabled.”).

I11
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Accordingly,IT IS HEREBY ORDERED::

1. Plaintiff's Motion for Summary JudgmerECF No. 11 isGRANTED IN
PART with respect to remand am@ENIED IN PART with respect to
remanding with instructions to credit any particular evidence as true a
award benefits

2. Defendant’s Motion for Summary JudgmelBCF No. 18 isDENIED.

3. The matter iREMANDED to the Commissioner for additional
proceedings consistent with thisder.

4. Judgment shall be entered for Plaintiff.

IT IS SO ORDERED. The District Court Clerk is directed to enter this

Order, provide copies to counsealndclose the file
DATED April 22, 2019
s/ Rosanna MalouPeterson

ROSANNA MALOUF PETERSON
United States District Judge
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